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CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 

TUESDAY, FEBRUARY 20, 1962 

U.S. SENATE, 
SUB COMMIT TI^ ON CONSTITUTIONAL RIGHTS 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

' The subcommittee met, pursuant to notice, at 10 :20 a.m., in room 
457, Old Senate Office Building, Senator Sam J. Ervin, J r .  (chairman 
of the subcommittee), presiding. 

Present : Senators Ervin, Carroll, and Keating. 
Also present: William A. Creech, chief counsel and staff director; 

Robinson 0. Everett, counsel; and Bernard Waters, of minority 
counsel. 

(Present at  this point: Senators Ervin and Keating.) 
Senator Ervin. The subcommittee will come to order. 
I want to apologize to all present, but I stayed to see the takeoff. 
Before proceeding with the hearings, I should like to express to 

the Department of Defense and the representatives of the three serv- 
ices the subcommittee's appreciation for the cooperation which they 
have given us in our preparation for these hearings. 

Specifically, we are appreciative of the detailed information which 
the services provided in response to a questionnaire which I sent to 
the Department in December, and for the additional information 
which they recently furnished the subcommittee in response to ques- 
tions which I posed in an aide memoire. 

It is my feeling that, by obtaining this information in advance, the 
subcommittee's hearings will be more meaningful and that they can 
proceed with dispatch. 

Inasmuch as several of our witnesses have made reference to the 
information which the Department has provided the subcommittee, 
I shall have it inserted at  the appropriate place in the record. 

Beginning today the subcommittee will hold 5 days of hearings 
on the constitutional rights of military personnel. This is a subject 
with which the subcommittee has been concerned for several years. 

The special problems of the rights of the several classes of persons 
subject to military jurisdiction-servicemen, dependents, and civilian 
employees-have been examined in the course of staff studies. I n  1957, 
for instance, the subcommittee investigated the extent to which Amer- 
icans abroad enjoy basic rights when they are accused of violating 
-4rmed Forces regulakions, or the criminal lams of this country or of 
the country where they are stationed. In connection with that study, 
a subcommitteg observer attended the Japanese criminal trial of a 
United States soldier, William Girard. Cases similar to his in other 
countries were carefully monitored to learn whether rights were denied 

1 



2 CONSTITUTIONAL RIGHTS O F  MILITARY PERSONNEL 

to U.S. personnel. Since that time, we have become increasingly 
aware of a number of constitutional problems in the administration 
of military justice. 

I recall that when Blackstone wrote his famous commentaries, he 
referred to soldiers as occupying a "state of servitude in the midst of 
a nation of freemen," and added that the soldier's position was "the 
only state of servitude" in England. However, a contemporary jurist, 
Chief Judge Quinn of the Court of Military Appeals, has written in a 
judicial opinion that : 

Persons in the miltary service a r e  neither puppets nor robots. They are  not 
subject to the willy-nilly push or pull of a capricious superior, a t  least a s  f a r  a s  
trial and punishment by court-martial is concerned. I n  that  area they a re  
human beings endowed with legal and personal rights which a re  not subject 
to military order. (See U.S. v?s Millebrandt, 8 U.S.C.M.A. 635; 28 C.M.R. 139 
(concurring opinion) .) 

I n  an earlier opinion, when dealing with a serviceman's right of 
privacy in his abode, Chief Judge Quinn commented: 

No reason i n  law, logic, or military necessity, justifies depriving the men and 
women in the Armed Forces of a fundamental right to  which they would be 
entitled a s  civilians (U.S. v. Adams, 5 U.S.C.M.A. 563 ; 18  C.M.R. 187). 

Obviously, there has been a change over the years in the prevailing 
attitude toward the rights of the serviceman, but how far  has this 
change gone? What are the constitutional rights of a serviceman 
and how are they being preserved in the issuance of discharges from 
the Armed Forces and in the administration of military justice? 
These are the matters with which this subcommittee is presently 
concerned. 

The impetus for the present hearings was provided chiefly by com- 
plaints concerning military discharges. The subcommittee was espe- 
cially mindful of the statement in the Annual Report of the Court 
of Military Appeals for 1960 that : 

The unusual increase in  the use of the administrative discharge since the code 
became a fixture has led to  the suspicion that  the services were resorting to that  
means of circumventing the requirements of the code. The validity of that  sus- 
picion was confirmed by Maj, Gen. Reginald C. Harmon, then Judge Advocate 
General of the Air Force, a t  the annual meeting of the Judge Advocates Asso- 
ciation held a t  Los Angeles, Calif., August 26, 1958. H e  there declared that  
the tremendous increase in  undesirable discharges by administrative proceedings 
was the result of efforts of military commanders to avoid the requirements of 
the Uniform Code. Although he acknowledged that  men thereby affected were 
deprived of the protections afforded by the code, no action to curtail the prac- 
tice was initiated. 

On the basis of its studies, the subcormnittee is aware that an unde- 
sirable discharge, in addition to its effect on veterans' benefits, creates 
a sti,ma which often blocks employment and might have consequences 
far worse than those of confinement in a guardhouse or prison. Thus, 
it seems important to determine under what circumstances these dis- 
charges are being issued and whether safeguards afforded by courts- 
martial might be bypassed through the use of the administrative 
discharge. At  the same time, the subcommittee feels it well to deter- 
mine whether other means are being employed to circumvent the safe- 
mards and rights provided in the Uniform Code. Furthermore, other 
$formation has come to our attention which makes it clear that a broad 
and thorough examination of the constitutional rights of military 
personnel in the administration of military justice is in order. 
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I n  this examination let us look first a t  some pages of history- 
worth volumes of logic. I n  the first years of our Republic, 

the Army consisted of a small band of volunteers. These soldiers did 
not enjoy the highest regard of many of their fellow citizens; and 
lnilitary pay at the time, even when due allowance is made for the 
much lower price scale in those days, did not attract the outstanding 
young men into the Army. For instance, in 1785 an Army private 
received only $4 a month in pay; in 1790, it was only $3 a month; by 
1795, the pay was up to $7; but by 1802, it was back to $5. A sailor 
seems to have done only a little better. Enlistments were not en- 
couraged by the severe, and occasionally brutal, punishments meted 
out to military offenders: such as flogging, shaving of hair and eye- 
brows, and branding. However, since the soldier had enlisted of his 
own free will, had voluntarily indentured himself into his "servitude," 
there was little worry by others about any loss of rights on his part. 
Strict discipline was part of the tradition of professional armies a t  
that time, and was considered to be necessary for military success. 

I n  the present century there were sown the seeds of a change in view. 
Certain incidents connected with the administration of military jus- 
tice led to demands for reform. For instance, a few years before 
World War I the trial of several soldiers by a court-martial at  Bromns- 
ville and their almost immediate execution led to severe criticism of 
the administration of military justice. Criticism also was directed 
against the revision procedures used during World War I whereby 
acquittals by a court-martial could be set aside and light sentences 
could be revised upwards. Most important, during both World War I 
and World War I1 large armies were mobilized from the regular 
civilian population; the citizen-soldier, rather than the professional 
soldier, became a mainstay of the Armed Forces. These men had not 
bargained away their constitutional rights for the privilege of military * 
service; they were simply performing one of the obligations of citizen- 
ship. Not surprisingly, these citizen-soldiers did not feel that their 
military service should relegate them to second-class constitutional 
status. And while they realized that discipline was essential to mili- 
tary efficiency, they did not concede that justice and discipline were 
incompatible. 

Certain other factors have probably had an impact on present-day 
attitudes toward constitutional limitations on the administratio11 of 
military justice. I n  the first place, the expanding scope granted in the 
civilian courts to certain constitutional rights, like the right to LLdne 
process of law," has ~~ndoubtedly had an impact on military justice. 
Interestingly, only in recent years has there been recognition that 
courts-martial .are subject to requirements of "due process;" and, in 
light of the Supreme Court's decision in Bums v. Wilson, (346 U.S. 
137), it appears that court-martial convictions are even today more in- 
sulated from attack on "due process" grounds than are State court 
convictions. 

Secondly, as several scholars have recently pointed out, trial by 
court-martial is now used in cases that a century ago would only have 
been tried in a State or Federal civil court. Thus. the rights available 
to a serviceman today will sometimes depend on whetherucivil a,uthori- 
ties prosecute him, or whether he is tried by court-martial, where. as is 
often the case, concurrent jurisdiction exists. Accordingly, there has 
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been considerable interest in assuring that the serviceman's constitu- 
tional rights will not be lost because of a decision to try him by court- 
martial instead of in a civilian court. Often, however, he may be sub- 
ject to trial in both a court-martial and a State court, but generally only 
one trial occurs. 

The hearings that preceded enactment of the Uniform Code of 
Military Justice indicate that Congress had in mind a number of 
fundamental rights which it wished to protect for the serviceman. 
Federal civil courts are subject to the sixth amendment requirement 
that the accused shall be tried "by an impartial jury" and State courts 
are subject to a similar requirement under the "due process" require- 
ment of the 14th amendment. I n  an effort to assure the impartidity of 
the members of a court-martial, Congress prohibited the exercise of 
command control by a commanding officer and prohibited the appoint- 
ment of a special or general court-martial by a commander who had a 
"personal interest" in a case. 

The sixth amendment grants an accused in criminal cases the right to 
the assistance of counsel. This subcommittee already has studied 
in detail the implementation of this constitutional right in civilian 
courts, and now we shall review the requirement in the Uniform Code 
of Military Justice that a serviceman also be provided competent coun- 
sel to defend him in serious cases. 

I n  an effort to provide for minimal standards of "due process" in 
major cases, Congress created the post of the law officer, a well-qualified 
lawyer and officer who serves as a "judge" for general courts-martial. 
While the Army and the Air Force had law members of general courts- 
martial before the enactment of the Code, these law nlembers often 
were not in as favorable a position to protect the rights of the service- 
man as the law officer would be. 

Of special importance was the creation in 1951 of the Court of Mili- 
tary Appeals. This tribunal, composed of three eminent and well- 
qualified civilian judges, is empowered to reverse convictions in cases 
where a serviceman has been deprived of his rights. A right without 
a remedy is often meaningless. The establishment of direct civilian re- 
view of court-martial conviction~, an innovation in American military 
justice, furnished the serviceman a remedy for invasions of many im- 
portant constitutional rights. 

Although under the 14th amendment "equal protection of the laws" 
is specifically made binding only on the States, the courts have in- 
terpreted "due process" under the fifth amendment as prohibiting 
unreasonable legislative or administrative classifications. Thus, there 
seems to be some constitutional basis for requiring that a serviceman 
enjoy the same minimuni standards of military justice whether he 
be in the Army, Navy, or Air Force. This was one of the considerations 
which prompted Congress to enact the Uniform Code of Military 
,Justice. 

The present hearings will review the rights which Congress had in 
mind when the TJniform Code was enacted. For example, there still 
are complaints of command control, including allegations that in some 
form it has even been exerted upon defense counsel. A serviceman still 
may be subjected to rather dire consequences without the aid of legally 
trained counsel. Some indications are found that a soldier receives one 
brand of justice ; a sailor, another; and an airman, a third. And there 
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have been instances where the safeguards of "due process" which Con- 
gress provided in the Uniform Code of Military Justice have not been 
effective. 

The public has a right to expect effective performance by the Armed 
Forces whose primary mission is to defend this country against ag- 
gressors. Nothing can be allowed to im ede performance of that 
primary mission. It is my conviction that E y assuring our servicemen 
the highest standards of military justice, Con ress wlll only improve, 
not impair, military discipline, morale and e ff ciency. 

Senator Keating, I would like to give you a chance at this time to 
make any statements yon may wish to make prior to the beginning of 
our investigation. 

Senator REATING. Thank you very much, Mr. Chairman, and I 
appreciate the opportunity to say a few words on a question that is of 
considerable importance. 

The present critical international situation and the call-up of 120,000 
men last October to strengthen our armed services certainly warrants 
a study of the constitutional rights of American servicemen which very 
properly comes under th~e jurisdiction of this subcommittee. 

The subcommittee has done a great deal of research and is in the 
process of compiling much valuable information dealing particularly 
with the problem of discharges from the service. This is a very real 
problem, for undeniably present-day personnel practices make it 
extremely .difficult, if not impossible, for a serviceman to find suitable 
work if he has received anything other than an honorable discharge. 
Al thou~h the armed services must certainlv. for disciwlinarv and other 
reasons:make use of administrative di~cha"r'~es, it is 6f parimount im- 
portance that uniform standards be established and maintained by all 
the services. 

It is a source of considerable satisfaction, I know, that the per- 
centage of discharges which are other than honorable has been steadily 
reduced. Yet, at  the same time, this very fact puts a greater burden 
upon the services to insure that each and every case in which a less 
than honorable discharge is granted receives the most careful attention 
and consideration to insure that all legal rights under the Constitution 
and the Uniform Code of Military Justice are fully respected. 

The Special Committee on Military Justice of the Association of the 
Bar of the City of New York will, I understand, be bringing other 
problems to the attention of the subcommittee. I a.m referring par- 
ticularly to an omnibus bill worked out by the New York Bar Associa- 
tion. This bill deals with a number of procedures occurring in the 
course of general courts-martial or special courts-martial and the 
boards of review, as well as administrative discharges. 

Very properly, the bar association is concerned to protect the rights 
of the individual and to insure that he has competent counsel, and im- 
partial judgment on any legal charges raised. No issues raise more 
clearly than these the intrinsic problem of protecting the rights of the 
individual without impairing the state of preparedness and military 
discipline necessary for effective national defense. The Committee 
on Military Justice of the Association of the Bar of the City of New 
York deserves great credit for its work in analyzing the problems and 
preparing this legislation. I am sure that the testimony which will 
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be submitted later for the record will be thoughtful and enlightening 
and I commend it to the attention of my colleagues. 

Now, Mr. Chairman, I should like to raise another issue before this 
subcommittee, an issue which has not yet been raised in this study, 
yet, nevertheless, an issue which I believe has a very important bear- 
ing on the subject matter of this investigation : namely, the constitu- 
tional rights of servicemen. 

Under Executive Order 9981, President Truman declared i t  
to be the policy of the President that  there shall be equality of treatment and 
opportunity for all  persons in  the armed services without regard to  race, color, 
religion, or national origin. 

This order TI-as issued in the summer of 1948 and on the whole the 
Army, Navy, and Air Force have complied with it admirably. 

Yet, despite the fact that the armed services have made a particular 
effort to live up to the lether and spirit of this Executive order, the fact 
remains that at a number of installations in some of the Southern 
States, Negro servicemen are, in fact, required to use segregated facil- 
ities. I f  there is not room for them to live on the base, they must find 
segregated housing facilities in the local comnlunities. If they wish 
to travel anywhere in the area, they must use segregated transporta- 
tion facilities. If there is not a federally operated school on the base, 
they must send their children to segregated schools in the 
neighborhood. 

I n  the field of education, this segregation is all the more objection- 
able and reprehensible because the schools which take children from 
military bases are to a large extent subsidized by the Federal Gov- 
ernment under the terms of Public Laws 815 and 874. It is shocking 
that under these laws Federal funds are often the mainstay and sup- 
port of schools which operate in defiance of Federal court orders. 
This is an area, of course, in which the Defense Department and the 
Military services are not to blame. It is nevertheless a national re- 
sponsibility to insure that Negro draftees and Negro reservists who 
are called into uniform to serve their country in its time of need are 
not denied their constitutional rights to equality of opportunity and 
treatment and are not subject to segregation and harassment while 
they are wearing the uniform of the armed services of the United 
States. 

Coming even more directly under the subject and jurisdiction of 
this hearing, Mr. Chairman, is the issue of the civil rights of members 
of the National Guard. This is no less a constitutional problem than 
procedures for courts-martial or military discharges and I would 
venture to state that it directly concerns a far larger number of 
American servicemen. Specifically, I am particularly concerned about 
the present policies of the National Guard in certain States with 
regard to the maintenance of separate and segregated units for Negro 
and white servicemen. Here the Department of Defense and Federal 
Government are directly involved. 

The United States Code (32 UCS 104 (b) ) provides that- 
except a s  otherwise specifically provided in this title, the organization of the 
Army National Guard and the conlposition of its units shall be the same as  those 
prescribed for the Army, subject, in  time of peace, to such general exceptions a s  
the Secretary of the Army may authorize : and the Air National Guard and the 
composition of its units shall be the same as  those prescribed for the Air Force, 
subject, i n  time of peace, to such general exceptions a s  the Secretary of the 
b i r  Force may authorize. 



CONSTITUTIONAL RIGHTS O F  MILITARY PERSONNEL 7 

The National Guard, however, has a unique status as an agency of 
the states. Yet, it  is at  the sa<me time subject to regulations ancl 

issued by the President. Mr. Chairman, it was not the intent 
of Congress or of the President, I am sure, specifically to exempt the 
National Guard from the Executive order requiring equality of treat- 
ment ancl opportunity for all persons in the armed services. 

There are National Guard units in each of the 50 States and also in 
Puerto Rico and in the District of Columbia. I n  the Army National 
Guard, and Air National Guard, combined, there are nearly half a 
million men. Virtually all of the financial support for these forces 
is appropriated by the Congress of the United States. Barely 5 per- 
cent comes from the local or State governments. Many, in fact, I 
~ o u l d  say, most of these National Guarci units provide e q ~ d  treatment 
2nd opport~mity for all men without regard to race, color, religion, 
or national origin. Yet, there are some States in which unfortunately 
this is not true. 

For instance, I am informed that the statute of one State relating to 
National Guard units reads : 

The white and colored militia shall be separately enrolled, and shall never 
be compelled to serve in  the same organization. No organization of colored 
troops shall be permitted where white troops a re  available, and while permitted 
to be organized, colored troops shall be under the command of white officers. 

Another State specifically directs the organization of separate Negro 
units. A number of other States have statutes which are highly 
permissive and allow the State executive to organize or reorganize 
the units virtually at  will. There are an even larger number of States 
in which by custom and habit National Guard units are segregated, 
and as a result equal opportunity and equal access to military facilities 
is denied the National Guard members. 

Mr. Chairman, in this era of crisis, when the men of America are 
called upon through the armed services or when they volunteer through 
their local National Guard offices to serve their country, a i d  to fight 
for the idea of "equal justice under the law," it is their constitutional 
right to enjoy equal justice under law and equal treatment and oppor- 
tunity throughout all branches of the armed services. I should, there- 
fore, like to suggest, Mr. Chairman, that this matter be brought to 
the attention of the National Guard Bureau, and that a full report 
be made upon the procedures to be followed to bring an end to this 
inequality in the National Guard and to establish the National Guard 
with the other branches of our armed services upon the basis of equality 
and at  equal constitutional rights for all. I can think of no line of 
inquiry in our consideration of the constitutional rights of servicemen 
which is more important than this National Guard problem. 

I thank you, Mr. Chairman, for the opportunity to express these 
views. 

Senator ERVIN. Counsel, are you ready to proceed ? 
Mr. CREECH. Thank you, Mr. Chairman. 
The first witness this morning is Hon. Carlisle P. Runge, Assistant 

Secretary of Defense for Manpower. 
Mr. Runge will be accompanied by Mr. Frank Bartimo, Assistant 

General Counsel of the Department of Defense for Manpower. 
Will you please identify anyone else accompanying you, Mr. 

Runge ? 
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STATEMENT OF CARLISLE P. RUMGE, ASSISTANT SECRETARY OF 
DEFENSE FOR MANPOWER; ACCOMPANIED BY REAR ADM. 
BERNARD A. CLAREY, U.S. NAVY, DIRECTOR FOR MILITARY 
PERSONNEL, OFFICE OF THE SECRETARY OF DEFENSE; AND 
PRANK A. EARTIMO, ASSISTANT GENERAL COUNSEL (MAN- 
POWER), OFFICE OF THE SECRETARY OF DEFENSE 

Mr. RUNGE. Mr. Chairman, accompanying me are Frank A. Bar- 
timo, the Assistant General Counsel for Manpower in the Office of the 
Secretary of Defense and the Director of Military Personnel Policy ; 
and Rear Adm. Bernard A. Clarey of the Office of the Secretary of 
Defense, 

Mr. Chairman and members of the committee; my name is Carlisle 
P. Runge. I am Assistant Secretary of Defense for Manpower. I 
am here at  the kind invitation of this committee to present Department 
of Defense views on matters pertaining to the constitutional rights of 
members of the Armed Forces. Accompan ing me is Mr. Frank A. 9 Bartimo, the Assistant General Counsel or Manpower, and Rear 
Admiral Clarey. Representatives of the military departments will 
appear before you at  your convenience to present information with 
respect to their specific services. 

The Chairman has provided you with Department of Defense re- 
sponse to a series of 36 questions posed by the committee. Although 
not proposing to review each question and answer with you, I shall 
touch upon several in the course of this statement. 

HISTORY O F  ADMINISTRATIVE DISCHARGES 

By way of historical background, the original authority to discharge 
enlisted members of the Army was enacted as article 2, section 111, 
of the Articles of War of 1776. This provided merely that a discharge, 
prepared in writing and signed by a field officer, would be given to 
each enlisted man upon separation. Such discharges signified honor- 
able and faithful service. 

Beginning in 1821, the standard discharge form contained a space 
to show the reason for discharge and the word "honorably" was 
marked by an asterisk which referred to a comment specifying that 
the word should be stricken L'wl~en the officer commanding the com- 
pany has not certified that the soldier served honestly and faithfully." 

I n  1893 a "discharge without honor" was introduced for use in cases 
of fraudulent enlistment, imprisonment as a result of sentence by a 
civil court, and misconduct in the military service. 

Two types of administrative discharges were recognized form,zlly 
in 1916. One was characterized as honorable and the other was with- 
out specification as to character of service. This latter type was known 
commonly as the "blue discharge" because of the color of paper upon 
which it was printed. The discharge without specification as to 
character of service was issued for misconduct such as fraudulent 
enlistment, desertion or protracted absence without leave, conviction 
by civil courts; for the convenience of the Government because of 
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%lienage, undesirable traits of character; and for poor performance 
of duty. As administered, the blue discharge represented the inten- 
tion to distinguish and preserve the high degree of merit represented 
by the honorable discharge and yet not stigmatize the recipient's 

as dishonorable. 
Meanwhile, the Navy and Marine Corps mere issuing honorable 

discharges, a discharge under honorable conditions and an undesir- 
able discharge. 

After the Second World War there was mounting criticism of the 
Army's blue discharge from the Congress and from the general 
public. On 30 January 1946, a report was submitted to the House 
Committee on Military Affairs, pursuant to House Resolution 20 which 
had authorized the committee to make certain investigations of the 
war eff 01%. The committee reported : 

* * * a discharge which is stated to be neither honorable nor dishonor- 
able * * * gives the impression that  there is something radically wrong with 
the man in question * 4 * (and)  the VA must seek to resolve the question the 
Army has evaded. 

The report concluded with the recommendation that four classes af 
discharge be considered for ado tion : 

(1) Honorable discharge: &bstantially without change from the 
form in use, but somewhat more restricted to make it more meanin ful. 

(2) Discharge under honorable conditions : Minority, writ of ha % eas 
corpus, inadaptability, enuresis, physical disability resulting from 
misconduct, and parallel situations. 

(3) General discharge: Special court-martial or a board of offi- 
cers-continuous misconduct, aggravated absence without leave, fraud- 
ulent enlistment, and convictions by civil courts for serious offenses. 

(4) Dishonorable discharges: General court-martial or a military 
commission. 

To study the discharge situation, a Joint Armed Services Commit- 
tee, comprised of representatives from each of the services, was formed. 
Prom the collective experience of each of the services, the ground- 
work was laid for a uniform discharge system that would best meet 
the needs of the separate services and the members thereof. The rec- 
ommendations made by the committee culminated in the present types 
of administrative discharges; i.e., honorable, eneral, and undesirable. 

Within the Army and then the Army Air 8 orps, the blue discharge 
mas eliminated and the general and undesirable discharges were 
added. 

Within the Navy and Marine Corps, the "under honorable condi- 
tions" discharge was changed to "general discharge." 

Although the changes in characterization resulted in uniformity 
of types of discharge issued by the several services, there remained 
an appreciable variation in the circumstances under which specific 
types of discharges were issued. 

The whole subject of administrative discharges became a matter 
of intense study within the Department of Defense in the late 1950's. 
This study eventually resulted in publication of Department of De- 
fense Directive 1332.14, Administrative Discharges. 
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NEED FOR ADMINISTRATIVE DISCHARGES 

In  addition to being the means whereby members of the Armed 
Forces are separated upon completion of enlistment or period of 
obligated service, the administrative discharge provides a procedure 
for the separation of individuals prior to completion of contract. 
Among the common and undisputed reasons for early termination of 
enlistn~ent or obligated service are convenience of the Government, 
usually incidental to a reduction of forces, disability, minority, hard- 
ship or dependency, unsuitability, and, under certain circumstances, 
1-110 convenience of the individual. The overwhelming majority of 
discharges awarded under these conditions are "honorable," and ,the 
remainder are "under honorable conditions." 

The administrative discharge also contributes to maintenance of a 
high degree of combat capability and overall force effectiveness 
through prompt elimination of a very small percentage of persons who 
demonstrate clearly by conduct or performance of duty that they are 
unfit for military service. Individuals in this category may receive 
an undesirable discharge, depending on the particular circumstances 
in specific cases, or may receive a general or even an honorable 
discharge. 

An undesirable discharge awarded administratively is appropriate 
when a member of the Military Establishment has been convicted by 
a civil court for a serious offense. In  some instances, trial by court- 
martial is precluded by law. In other situations, it would serve no 
useful purpose to try the individual by courts-martial. Surely there 
can be no great disagreement with the administrative separation under 
other than honorable conditions of the homosexual in specific cases. 
The court-martid of a homosexual is difficult in that speedy trial 
and conviction often are impossible. Meanwhile, the individud 
threatens the welfare of other service personnel and constitutes a 
security risk. Prompt elimination of the homosexual is mandatory 
in the interests of the military services. 

Issuance of an undesirable discharge to chronic military offenders 
may be somewhat less clear cut than the foregoing cases. The chronic 
offender frequently commits a series of offenses prejudicial to good 
order and discipline, yet no single offense may be subject to court- 
martial. The field commander needs to be able to initiate board action 
against chronic offenders in order to maintain the discipline and 
esprit de corps essential to unit success. Over 97 percent of the mem- 
bers of the Armed Forces who were separated during fiscal year 1961 
earned honorable dischar es or discharges under honorable condi- 
tions. It would be mani f estlv unfair to the vast maioritv to hand 
out the same character of dischYarge certificates to the habitGal shirker 
or the individual whose conduct is deliberately not in keeping. with - - 
the standards expected of a military man. 

Earlier I mentioned the 1959 Department of Defense directive which 
 res scribes standards and procedures for administrative discharges. 
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Since you have been furnished copies of the directive, I shall not read 
its contents. Nevertheless, I should like to note certain significant 
points therein. 

The types of administrative discharges issued to members of the 
Armed Forces are predicated on the military record. This is the in- 
dividual's military behavior and performance of duty which reflect 
the character of service he performed while a member of an armed 
service. Military behavior 1s the conduct of the individual during 
his term of service. 

As mentioned previously, there are three types of administrative 
discharge. Oldest in point of continuous usage, most meaningful 
and, I submit, treasured by its millions of recipients and their de- 
scendants, is the honorable discharge. The standards for issuance of 
the honorable discharge are proper military behavior and proficient 
and industrious performance of duty. In  order to protect the prestige 
and hiah standing long associated with this discharge, the directive 
prescrites that it ordinarily will not be issued to an individual who 
has been convicted of an offense by a general court-martial or has been 
convicted by more than one specla1 court-martial during his current 
enlistment or period of obligated service, or extension thereof. How- 
ever, under appropriate circumstances, even after conviction by a 
court-martial, an individual is given an opportunity to rehabilitate 
himself and also to earn an honorable discharge. 

With respect to proficient and industrious performance of duty, 
the directive specifies that due regard will be given to the individual's 
grade and capabilities. In  other words, the service member of below- 
average capability can earn an honorable discharge provided he works 
to the best of his ability and behaves properly. 

I n  the interest of justice "special consideration" is given to mem- 
bers who receive a personal decoration during their current enlist- 
ment or are being discharged as a result of disability incurred in the 
line of duty. Where otherwise ineligible, persons in these groups 
may be awarded an honorable discharge. 

The general discharge is, as you know, separation under honorable 
conditions. This discharge is issued when the member's military rec- 
ord is not sufficiently meritorious to warrant an honorable discharge. 
Existence of the general discharge serves two very useful purposes : 
one, it protects the high standing associated with the honorable dis- 
charge; and two, it gives the individual whose record is below the 
norm a certikcate carr in no inherent prejudice. 

Senator K~ATING. Eoufd I, Mr. Chawman, interrupt for one ques- 
tion, because I have to go to another committee meeting? You said 
previously on page 5 that 97 percent of the members of the Armed 
Forces separated during fiscal 1961 are in either honorable discharges 
or discharges under honorable conditions? 

Mr. RUNGE. Yes, sir. 
Senator KEATING. Do you have the breakdown of those figures as 

to how many receive actual honorable discharges? 
Mr. RUNGE. Yes, Senator. 
I cited 1961, but we have for the record the statistics going back 

for the past 5 years, but in 1961 there were 614,479 honorable dis- 
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charges given. There were 27,148 general discharges, or a discharge 
under honorable conditions. There were 14,594 undesirable 131s- 
charges; 4,143 bad-conduct discharges; and 648 dishonorable dis- 
charges. 

Senator XEATING. Thank you. 
Mr. RUNGE. At this point, I should like to discuss briefly the dis- 

charge of persons on the grounds of unsuitability. It is unfortu- 
nately, but understandabl true that not everyone is suitable for 
service in our modern, complex and technical military forces. 
The early identification and elimination of persons who are unable 
to adjust to military life by reason of physical or mental conditions 
manifested by various character disorders is in the best interests of 
both the service and the individual. Termination of enlistment for 
reasons of unsuitability also is appropriate when members continue 
to display inaptitude or apathy despite training, conscientious super- 
vision, and sympathetic counseling. Let me emphasize that only hon- 
orable or general discharge certificates are issued for unsuitability. 

The third category of administrative discharge is the undesirable. 
This discharge under other than honorable conditions is issued for 
unfitness, misconduct, or for security reasons. The Department of 
Defense directive and service reg!~lations specify that an undesirable 
discharge will not be issued in lieu of trial by court-martial except 
upon the determination by an officer exercising general court-martial 
jurisdiction or by higher authority that the interests of the service as 
well as the individual will be best served by administrative discharge. 

Unless the particular circumstances in a given case warrant a gen- 
eral or an honorable discharge, individuals are issued an uildesirable 
discharge by reason of unfitness such as an established pattern of shirk- 
ing, continued dishonorable failure to satisfy just debts, and frequent 
discreditable involvement with civil or military authorities. Members 
also may be issued an undesirable discharge for misconduct such as 
conviction by civil authorities for serious offenses or for fraudulent 
enlistment or for prolonged absence without leave of a year or more. 

The undesirable discharge is issued only by the authority of prop- 
erly ap roved administrative action during which specific procedures 
and sa ? eguards must be observed. These provisions are so important 
that I shall quote verbatim from the directive. 

1. The individual, if subject to  such discharge, will, if his whereabouts is 
known, be properly advised of the basis for  the contemplated action and afforded 
a n  opportunity to  request or waive, i n  writing, the following privileges : 

a. To have his case heard by a board of not less than three officers. I n  the 
case of nonregular component members, all  boards so convened shall include 
appropriate numbers from the Reserve components. I n  the case of female 
members, all boards so convened shall include at least one female officer. 

~b. To appear in  person before such board, subject to his availability, e.g., not 
i n  civil confinement. 

c. To be represented by counsel, who, if reasonably available, should be a 
lawyer. 

d. To submit statements i n  his own behalf. 
Except for  reservists, departmental Secretaries a r e  authorized to waive the 

requirements set forth above (except 1.d.)- 

the submitting of a statement in his behalf- 
when such action is deemed to be in  the best interest of the military service. 
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Before discussing the trends in administrative discharges over the 
ast few years, I want to make it a matter of record that service data 

Furnished this committee relating to honorable and general discharges 
are at vanance with statistics previously furnished other committees 
of the Congress and nongovernmental agencies. Heretofore, some of 
the services did not reflect retirements and discharges for immediate 
reenlistment in their computations. These data have been included 
in the tabulations furnished this committee to provide more precise 
information. 

TRENDS 

Consolidation of individual service statistics by fiscal year beginning 
with 1957 indicates that the percentage of honorable or under hon- 
orable conditions discharges has risen steadily from 95.17 in 1957 to 
97.02 in fiscal year 1961. This reflects great credit on the character 
and caliber of the career members of the several services as well as 
the young recruits entering annually. Although there was a slight 
rise (0.21 percent) in undesirable discharges in fiscal year 1958 ; the 
percentage has gradually decreased to 2.20 percent of 661,012 dis- 
charges issued in fiscal year 1961. The percentage of bad conduct 
and dishonorable discharges also has decreased annually excepting a 
sli h t  rise in bad conduct discharges in 1960. 

7 ~ t  this point in the proceedings, Senator Xeating leaves the hear- 
ing room.) 

Mr. RUNGE. I n  addition to the standards and safeguards promul- 
gated in the Department directive on administrative discharges, I 
believe decreases in undesirable and in punitive discharges may be 
attributed to several factors. 

The military departments have made a vigorous and continuous 
effort to build a body of professional, dedicated men and women who 
take pride in the service and in their associates. I think a great deal 
of progress has been made. The members of the Armed Forces today 
enjoy an outstanding reputation at  home and abroad. Certainly part 
of this may be attributed to service actions to eliminate the members 
who fail to meet the high standards of performance and character 
required in our services today and whose conduct reflects discredit 
upon themselves and their organizations. The v e ~  existence of the 
undesirable discharge and the fact that it is issued or good and suffi- 
cient reasons has a salutary effect on the great majority of our people. 
Further, it offers assurance to parents, relatives, and friends that the 
services endeavor to protect the welfare of the majority from the 
derelictions or character weaknesses of the exceedingly small minority. 
Higher prerequisites for enlistment, qualitative selections for reenlist- 
ment, vigorous moral leadership programs, and improved management 
techniques also contribute to percentage decreases in the other than 
honorable discharge categories. 

To summarize, we are all proud of the millions of Americans who 
have served or are serving their country selflessly, honorably, and to 
the best of their ability. To preserve the meaning of their service and 
to keep faith with those who sacrificed their lives in times of actual 
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conflict the distinctions in the character of administrative discharges 
should be preserved. 

This concludes my formal presentation. Thank you for your at- 
tention and interest. 

If there are any questions, I shall be pleased to answer. 
Mr. CREECH. Mr. Secretary, you have provided the subcommittee 

with a great deal of information, and I shall endeavor to avoid repeti- 
tive questioning, but there are a number of questions which I would 
like to ask. 

Mr. RUNGE. Yes, sir. 
Mr. CREECH. On page 2 of your statement you refer to the report of 

the House Committee on Military Affairs, which you quote, among 
other things, to the effect that the VA must seek to resolve the question 
the Army has evaded with regard to the "blue discharge," which was 
neither honorable nor dishonorable. 

Then you go on to discuss the subsequent committees which were 
appointed and which made various recommendations. 

You say on page 3 that: 
Although changes in characterization result in uniformity of types of discharge . 

issued by the several services, there remained an appreciable variation in the 
circumstances under which specific types of discharges were issued. 

Mr. RUNGE. Yes, sir. 
Mr. CREECH. My question, sir, is: 
Does the Defense Department or the various services have a pro- 

gram of coordination with the Veterans' Administration in ascertain- 
ing what type of emphasis should be placed on the various discharges? 

Mr. RUNGE. Sir, I think I may answer your question in two parts. 
I went on in the statement to point out that the appreciable varia- 

tion in the circumstances under which types of discharge were issued, 
cause the Department's effort in 1959 to spell out to the services the 
grounds, and the basis for, the issuance of various types of discharge. 

I think that we have brought about a substantial degree of likeness 
among the services with respect to this matter, sir. 

Now, so far as the Veterans' Administration is concerned, there is 
working liaison between the departments and the Office of the Secre- 
tary of Defense and the Veterans' Administration as to the rights and 
benefits that a person may acquire in relationship to the type of dis- 
charge. The honorable and the general discharge give the individual 
all of the rights that are provided to veterans. We can provide for 
the record, I think we have it in a tabular form, the veterans rights 
that are affected, and to what extent, by the other two types of 
discharge. 

It is a very complicated matter, but we will be happy to provide 
this for the record, Senator. 

Mr. CREECH. I think that would be very helpful, because this is the 
basis for many of the complaints which the subcommittee has received. 

I think it will be very helpful to us to have that for the record. 
Mr. Chairman, may that be inserted at this point? 
Senator ERVIN. Yes. Let the record show that the information to 

be supplied will be inserted in the record at this point. 
(The information to be supplied is as follows :) 
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' Mr. CREECH. I n  discussing the need for military discharges, you 
stated that : 

Among the common and undisputed reasons for early termination of enlist- 
ment or obligated service are convenience of the Government, usually incidental 
to a reduction of forces, disability, minority, hardship or dependency, unsuita- 
bility, and, under certain circumstances, the convenience of the individual. 

I should like to ask, sir, how specific or, rather, what are the specifi- 
cations with regard to the term L'unsuitability,77 or is this a broadly . . 

construed term ? 
Mr. RUNGE. With respect to unsuitability, the Department of De- 

fense directive, the 1959 directive, goes into some degree of detail with 
to that point. The actual section is V I I  (g) , "Unsuitability." 

Such discharges will be effected when it has been determined that an indi- 
vidual is unsuitable for further military service because of- 
and then we list inaptitude, and these are spelled out in some detail, 
character and behavior disorders, apathy, defective attitudes, inability 
to expend effort constructively, alcoholism, homosexual tendencies, 
and then a general provision of special considerations, so that we have 
attempted to get this degree of uniformity, some definitions and 
criteria with respect to unsuitability. 

Mr. CREECH. SO I g~tther from what you say, sir, that this is a very 
broad area? 

Mr. RUNGE. Yes. 
Mr. CREECH. And it is left largely to the discretion of the officers 

who are reviewing the various cases which come before them? 
Mr. RUNGE. Almost by definition, in this area there must be broad 

discretion with the commanding officer concerned. But this is given 
some further degree of definition. 

I have just read the headings off of these. For example, with 
respect to behavioral disorders, we say : 
character and behavioral disorders, disorders of intelligence, and transient 
personality disorders due to acute or special stress, a s  d e k e d  with reference 
to the joint Armed Forces Nomenclature and Methods of Recording Psychiatric 
Conditions. 

We have attempted to give some degree of guidance to the com- 
mander concerned. 

Mr. CREECH. Mr. Secretary, would a man who, for instance, was 
indebted and whose debts had been brought to the attention of his 
commanding officer be included under this category as undesirable? 

We have got a number of cases in which servicemen tell us that they 
have received administrative discharges for various reasons, and in 
some instances it has been indicated that indebtedness was one of them. 

Mr. RUNGE. Yes, sir. 
Mr. CREECH. IS my understanding correct that that would fall 

within that cate ory ? 
Mr. RUNGE. I f I may suggest, I think we have shifted, at least in 

terms of our definitions, from unsuitability to what we term unfitness. 
But in the matter of debts I will attempt to give a general answer 
on this point by saying that the Department and the services do not 
view our establishment as a collection agency, and I think our com- 
manders, and properly so, resist the creditors who attempt to use 
command control to enforce payments. 
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a On the other hand, due recognition is given to the difficulties that 
can come to any man, whether he be in military or civilian life, of 
illness in the family-fortunately, on the military side we take, I 
suggest, reasonably good care of our people, so that this is not a 
cause, but things can happen to an individual in which debts pile up. 
I f  a man is doing his best under the circumstances to work his way 
out of an accumulation of debts, I suggest that a responsible com- 
mander is not going to discharge the man for this. But we put it in 
this language : 

"An established pattern showing dishonorable failure to pay just 
debts," in the sense that the individual could care less whether. he 
is paying them to the point where it is bringing discredit on himself 
and on the command. That is, in general terms, our position. 

I think the service representatives can perhaps refine that or give 
specific examples. 

Mr. CREECH. Thank you. 
Now, on the same page, the second paragraph, you mention the 

elimination of a very small percentage of persons who demonstrate 
clearly by conduct or performance of duty that they are unfit for 
military service. 

- 

I s  there any specification with regard to this performance factor? 
Mr. RUNGE. I would sav that. so far as we are concerned in the 

Office of the Secretary of ~ e f e n i e ,  that we spell this out in terms of 
the general headings of unfitness, misconduct, or for security reasons, 
and we give under each of these headings the sort of criteria that 
I was talking about in terms of the failure for the payment of debts. 

It is general but we think that it gives a guidepost for a commander 
or for the board to follow in reviewin the facts. Actually, those 5 are set forth in the 1959 directive under security, unfitness, and mis- 
conduct," and I should say that this directive makes a cross reference 
to the security directive. 

I think it would be appropriate for us to file with the committee, 
if the staff does not already have it, the basic security directive of the 
Department, which complements this directive on administrative dis- 
charges. Those are the three areas. 

Mr. C ~ E C H .  All right, sir. 
It mav be that that directive will clarify some of the other questions 

which 1Yhave. 
The next question which I would like to pose comes from the last 

paragraph on that page of your statement, where you discuss the 
administrative separation under other than honorable conditions and 
lhe homosexual in specific cases. 

I would like to ask you, sir, if it is not frequently the case that 
the major question involved in these cases is whether or not the man 
is a homosexual. 

Now, this has been the basis for many complaints which have been 
brought to the committee's attention. I s  that not usually the ques- 
tion involved : That the man frequently denied that he is a homosexual? 

Mr. RUNGE. I think this may be the situation in which there is a 
denial. Again, I think that the responsible commander will have 
enough evidence of the behavior on which to proceed, and, as is indi- 
cated under these circumstances, to establish enough of a record to 
satisfy the board that would be involved. 
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Mr. CREECH. Sir, you go on to say that : 
The court-martial of a homosexual is  difficult in that speedy trial and con- 

viction often a r e  impossible. 

I should like to inquire, why is this the case? 
Mr. RUNGE. I think the problem in this area is the question of 

building an adequate case, admissible evidence, because of the very 
nature of the offense. I appreciate the basis for your question, and 
1 am suggesting that the board under these circumstances can make 
a reasonable determination to satisfy it that the offense, in fact, has 
occurred and that there is a basis for discharge, whereas you may not, 
in fact, be able to establish the case in terms of submission of evidence 
in a court. 

Senator ERVIN. The offenses of a hon~osexual are committed in 
secret almost invariably ; are they not ? 

Mr. RUNGE. Yes, sir. 
Senator ERVIN. And he usudly has an accomplice with which he 

participates. Normally, he and the accomplice are the only ones who 
have personal knowledge of the act. 

Mr. RUNGE. And it becomes very difficult for the other party, usu- 
ally, by the very nature of the offense, who declines, as I understand 
the situation from our people, in fact, to testify to the acts. 

Mr. CREECH. SO when a man is accused of homosexuality, in such 
instances he requests a court-martial, that is denied; is that correct? 

Mr. RUNGE. It could be. 
Let me see if I understand your question. Where the person ac- 

cused demands a trial, that it may be denied. 
If I may, I would like to turn to Mr. Bartiino on this question of 

denial of trial. 
Mr. BARTIMO. I think, generally, to answer your question, there is 

no right to a trial. But, as the Secretary has indicated, here we are 
dealing with an extremely delicate type of an offense. I want to add 
a footnote. I think the chairman has put his finger on probably the 
crucial issue in this articular type of offense. 

However, I think f or the record we should state that the command- 
ing officers in the field are guided by psychiatric and psychological 
advice. This is very significant. They certainly do not want to label 
an individual who 1s not a homosexual as one. 

Furthermore, as you well know, because we are human, mistakes 
are made, but they have, and we do have, recourse to straighten out 
any sf  these errors. Our boards of correction of military records 
have reviewed, to my own knowledge, some rather dramatic cases 
where a man was accused of being a homosexual, when, as a psychol- 
ogist, as a psychiatrist says, it was an experimental, one-time affair. 

Such cases are reviewed. They are very carefully looked into, and 
the records are strai htened out. 

Senator ERVIN. 8 f course, you do have, as you say, a very delicate 
field, and you also have an organization where a very strong suspicion 
may develop that someone in the organization is a homosexnal ; and 
you not only have a delicate thing with reference to the rights of the 
homosexual, but there is a feeling ar a strong suspicion in the unit; 
there is a great resentment on the part of the other members of the 
unit in having a forced association with a man whom they strongly 
suspect of being a hmosexual. 
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This is a. most difficult field, is it not? 
Mr. BARTIMO. This is very true, Mr. Chairman, and, if I may, just 

to supplenzent what you have said, we had an experience when I was 
in the Navy during World War 11, where on my larticular ship, a 
heavy cruiser, such an incident just as you indicate came about. 

The commanding officer of that ship was very concerned that morale 
might be affected seriously. His first concern was to get this man 
off that ship and put him in the hands of proper authorities to deter- 
mine whether or not he was such an individual. This is an attitude * which I think prevails even today. 

Mr. CREECH. Mr. Secretary, on page 5 you speak of the chronic 
offender. You say he is one who %ommits a series of offenses prej- 
udicial to good order and discipline." 

I wonder, sir, if you would indicate to us the specification with 
regard to the seriousness of offenses which you have in mind and also 
how many, if there is any rule of thumb. 

Mr. RUNGE. I do not think that I can give you a rule of thumb in 
terms of how many offenses. I suggest that the chronic military of- 
fender that I speak of here is the sort of individual that every com- 
pany conmander understands exactly of whom you speak. This is 
the person who does not break the line; he does not necessarily go 
a.w.o.l.,.you see; he does not necessarily steal or refuse to obey. 

It is just a repetition, a constant disciplinary problem, not reaching 
the point of trial, but who is frankly of no value to the command, a 
constant sort of difficulty to the command, and this is what I described 
as the chronic military offender. 

Mr. CREECH. Senator Keating posed the question with regard to the 
percentage breakdown you have here of the 97 percent of the mem- 
bers of the armed services who were separated during fiscal year 
1961-who earned honorable discharges or discharges under honor- 
able conditions. 

You gave us there a breakdown for 1961. You indicated that you 
have a similar breakdown for the previous 5 years. I should like to 
ask, sir, if you would insert that also in the record. 

Mr. RUNGE. Yes, indeed. 
(The information to be supplied is as follows :) 

Percentage recapitulation-Department o f  Defense discharges/separations, 
enlisted personnel 

Fiscal year 

Honorable 
or under 

ditions (sen- 
Dishonorable 
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Mr. CREECH. NOW, going on with your statement, the Department 
of Defense directive which you mentioned, that is being inserted in 
the record ; is it not ? 

Mr. RUNGE. Yes, counsel. 
(The Directive referred to follows:) 

JANUARY 14, 1959. 
No. 1332.14 

ASD (MPCR) 

Subject : Administrative Discharges. 
References : 

( a )  SecDef memorandum to Secretaries of Army, Navy and Air Force, 
August 2, 1948, a s  amended (cancelled herein) 

(b) OSD memorandum, "Discharge of Homosexuals from the Armed Serv- 
ices," (M-46), October 11, 1949 (cancelled herein) 

I. PURPOSE AND CANCELLATIONS 

This directive revises the standards and procedures governing the adminis- 
trative discharge of enlisted persons from the Armed Forces. The referenced 
memoranda and any other existing regulations i n  conflict with the provisions 
of this Directive a re  superseded and cancelled ninety days after date of issue 
of this Directive. 

11. APPLICABILITY 

The policies and regulations set forth herein a r e  applicable to the Army, the 
Navy, the  Air Force, the Marine Corps, and, by agreement with the Secretary of 
the Treasury, to the Coast Guard, and to all  Reserve components thereof. 

111. ADMINISTRATION 

Each of the Armed Forces to  which these policies and regulations a r e  applicable 
will, prior to the cancellation date of the referenced memoranda, issue appropriate - -  - 
regulations under this Directive. 
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IV. DEFINITIONS 

A. Military behavior a s  used herein refers to the conduct of the individual 
while a member of a n  Armed Service. 

B. Military record a s  used herein includes an individual's military behavior 
and performance of duty, and reflects the character of the service he has rendered 
while a member of a n  Armed Service. 

C. Honorable discharge.-An Honorable Discharge is  a separation from a n  
Armed Service with honor. 

D. General discharge.-A General Discharge is  a separation from a n  Armed 
Service under honorable conditions of a n  individual whose military record is 
not sufficiently meritorious to warrant a n  Honorable Discharge. 

V. PRESERVICE ACTIVITIES 

Except for misrepresentations (including omissions) made in connection with 
his enlistment or induction, activities that  a member of the Armed Forces engaged 
i n  before he acquired status in  the Armed Forces may not be considered i n  de- 
termining the type and character of discharge or separation to be issued. The 
type and character of the discharge will be determined solely by the member's 
military record. 

VI. STANDARDS FOR DISCHARGE 

The type and character of discharge or separation and the reasons therefor 
will be determined i n  accordance with the following standards : 

A. Honorable discharge.-Issuance of a n  Honorable Discharge is  conditioned 
upon : 

1. Proper military behavior. Ordinarily, an Honorable Discharge will not 
be issued if a n  individual has  been convicted of a n  offense by General Court- 
Martial or has  been convicted by more than one Special Court-Martial i n  the 
current enlistment, period of obligated service, or any extensions thereof. 

2. Proficient and industrious performance of duty having due regard to the 
rate, rank or grade held and the capabilities of the individual concerned. 

3. Eligibility for discharge by virtue of one of the following reasons: 
a. Expiration of enlistment or fulfillment of service obligation, a s  

applicable. 
b. Convenience of the Government. 
c. Hardship or dependency. 
d. Minority. 
e. Disability. 
f. Unsuitability. 
g. Security. 
h. When directed by the Secretary of the Department concerned. 
i. Resignation-own convenience. 

Special consideratims.-An individual may, where otherwise ineligible, receive 
a n  Honorable Discharge if h e  has, during his current enlistment, period of obli- 
gated service, or any extensions thereof, received a personal decoration a s  defined 
by the respective services, o r  is discharged a s  a result of a disability incurred in 
line of duty. In  each of the above situations, the individual's military record 
should form the basis for the action taken. 

B. General discharge.-Issuance of a General Discharge is conditioned upon : 
1. Military record not sufficiently meritorious to warrant a n  Honorable Dis- 

charge. 
2. Eligibility for  discharge by virtue of one of the reasons listed in  TI. A. 3. 
C. Undesirable discharge.-An Undesirable Discharge is a n  administrative 

separation from the  service "Under Conditions Other than Honorable." It is 
issued for  unfitness, misconduct or fo r  security reasons. It will not be issued in 
lieu of trial by court-martial except upon the determination by an officer exercis- 
ing General Court-Martial jurisdiction or by higher authority that  the interests of 
the service a s  well a s  the individual will best be served by administrative dis- 
charge. 

Special considerations.-Notwithstanding the foregoing, whenever the particu- 
lar  circumstances in  a given case so warrant, a n  administrative discharge other 
than an Undesirable Discharge may be issued. 
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V I I .  REASONS FOR DISCHARGE 

A. Expiration of en?kstn&ent or fulfillment of service obligation (as appli- 
cable) .-Discharge with an Honorable or a General Discharge as warranted by 
the individual's military record (Par V I  A or B, as  applicable). 

B. Convenience of the Gowernment.-Discharge with an Honorable or a Gen- 
eral Discharge as warranted by the individual's military record, for the following 
reasons : 

I. General demobilization, reduction in authorized strength or by an order 
applicable to all members of a class of personnel specified in the order. 

2. Acceptance of a commission or appointment in any branch of the Armed 
Services, for active duty only. 

3. National health, safety or interest. 
4. To permit immediate enlistment or reenlistment. 
5. Erroneous induction or enlistment. 
6. To provide for the discharge of individuals serving in unspecified enlist- 

ment. 
7. In  the case of women, marriage, pregnancy, parenthood, or custody of chil- 

dren under age 18. 
8. For other good and sufficient reasons when determined by the Secretary of 

the Department concerned. 
C. Resignation-Own con;venience.-Discharge with an Honorable or a Gen- 

eral Discharge as warranted by the individual's military record, on an individual 
basis, in accordance with regulations of the Service concerned. Such discharge 
may be effected as early release for the convenience of the Government. 

D. Dependency or hardship.-Discharge or separation or release by reason of 
dependency or hardship with an Honorable or a General Discharge, as warranted 
by the individual's military record. Discharge may be directed when it is con- 
sidered that undue and genuine dependency or hardship exists, that the hardship 
or dependency is not of a temporary nature, and that conditions have arisen or 
been aggravated to an excessive degree since entry into the Service and the mem- 
ber has made every reasonable effort by means of application for Family Allow- 
ance and voluntary contributions which have proven inadequate; that the dis- 
charge of the individual will result in the elimination of, or will materially 
alleviate the condition and that there are no means of alleviation readily avail- 
able other than by such discharge. 

Undue hardship does not necessarily exist solely because of altered present or 
expected income or because the individual is separated from his family or must 
suffer the inconveniences normally incident to military service. 

E. Minority.-Discharge by reason of minority with an Honorable or General 
Discharge as warranted by the individual's military record, or release by void- 
ance of enlistment upon determination that the individual's age was misrepre- 
sented upon enlistment or induction as follows : 

1. Males, if enlisted and under 17 years of age, or inducted and under 18 
years and six months of age, when verified, release from military control by 
discharge, release or voidance of enlistment. 

2. If an enlisted man, enlisted without proper consent and having passed his 
17th birthday, but not his 18th birthday, discharge upon application of parent 
or legal guardian a s  prescribed by law. 

3. If an enlisted man having passed his 18th birthday when verified-retain if 
otherwise qualified. 

4. Females, if enlisted and under 18 years of age, or inducted and under the 
age prescribed by law for such induction, release from military control by 
discharge, release or voidance of enlistment. 

5. If an enlisted woman enlisted without proper consent, having passed her 
18th birthday, but not her 21st birthday, when versed-discharge upon appli- 
cation of parent or legal guardian as prescribed by law. 

Nm~.-The enlistment of a minor with false representation as  to age without 
Proper consent will not in itself be considered a s  fraudulent enlistment. 

F. DisabiWty.-Discharge by reason of physical disability, with an Honorable 
or General Discharge as  warranted by the individual's military record, when it 
has been determined as a result of medical hd ings  that the individual is  
physically unfit to perform the duties of his office, rank, grade or rating. 

G. UmwitabiZity.-Discharge by reason of unsuitability, with an Honorable 
or General Discharge as warranted by the individual's military record. Such 
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discharge will be effected when i t  has  been determined that  a n  individual is 
unsuitable for further military service because of : 

1. Inaptitude: Applicable to those persons who a r e  best described a s  inapt, 
due to lack of general adaptability, want or readiness of skill, unhandiness, or 
inability to  learn. 

2. Character and behavior disorders: Character and behavior disorders, dis- 
orders of intelligence, and transient personality disorders due to acute or special 
stress a s  defined in "Joint Armed Forces Nomenclature and Method of Recording 
Psychiatric Conditions-1949" ( SR 40-1025-2 ; NavMed P-1303 ; AFR 160-13A). 

3. Apathy, defective attitudes and inability to  expend effort constructively: 
As a significant observable defect, apparently beyond the control of the individual, 
elsewhere not readily describable. 

4. Enuresis. 
5. Alcoholism : Chronic, or addiction to alcohol. 
6. Homosexual tendencies. 
7. Special considerations: For other good and suf6cient reasons when deter- 

mined by the Secretary of the  Department concerned. 
H. Becuritg.-Discharge with the character of discharge and under conditions 

stipulated by the Secretary of Defense in  directives which deal explicitly with 
this matter when retention is not clearly consistent with the interest of national 
security. 

I. Unfitness.-Discharge by reason of unfitness, with a n  Undesirable Discharge, 
unless the particular circumstances in  a given case warrant a general or honor- 
able discharge, when it has  been determined that  a n  individual's military record 
is characterized by one or more of the following : 

1. Frequent involvement of a discreditable nature with civil or military 
authorities. 

2. Sexual perversion including but not limited ot (1)  lewd and lascivious acts, 
(2 )  homosexual acts, (3)  sodomy, (4) indecent exposure, (5)  indecent acts with 
or assault upon a child, or (6)  other indecent acts or offenses. 

3. Drug addiction or the unauthorized use or possession or habit-forming 
narcotic drugs or marijuana. 

4. An established pattern fo r  shirking. 
5. An established pattern showing dishonorable failure to pay just debts. 
6. For other good and sufficient reasons when determined by the Secretary 

concerned. 
J. Misconduct.-Discharge by reason of misconduct, with an Undesirable dis- 

charge, unless the particular circumstances i n  a given case warrant a general 
or honorable discharge, when one or more of the following conditions have been 
determined : 

1. Conviction by civil authorities (foreign or domestic) or action taken which 
is tantamount to  a finding of guilty of an offense for  which the maximum 
penalty under the UCMJ is death or confinement in  excess of one year; or which 
involves moral turpitude; o r  where the offender is adjudged a juvenile delin- 
quent, wayward minor, or youthful offender a s  a result of a n  offense involving 
moral turpitude, If the offense is  not listed in  the MCM Table of Maximum 
Punishments or is  not closely related to a n  offense listed therein, the maximum 
punishment authorized by the U.S. Code or the District of Columbia Code, which- 
ever is  lesser, applies. For  the purpose of this subparagraph only, an individual 
shall be considered as  having been convicted even though a n  appeal is  pending 
or is  subsequently filed. 

2. Procurement of a fraudulent enlistment, induction or period of obligated 
service through any deliberate material misrepresentation or concealment which, 
except for  such misrepresentation or concealment, may have resulted in  rejection. 

3. Prolonged unauthorized absence. When unauthorized continuous absence 
of one year or more has been established but punitive discharge has not been 
authorized by competent authority. 

VLII. PROCEDURES FOR DISCHARGE 

I n  accordance with the standards hereinbefore outlined, the following pro- 
cedures will be adhered to i n  effecting administrative discharges : 

A. Honorable discharge.-A separation with a n  Honorable Discharge mag be 
effected by the individual's commanding officer or higher authority when the 
individual is eligible for or subject to  discharge and it has been determined that  
he  merits a n  Honorable Discharge under the prescribed standards. 
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B. General discharge.-A separation with a General Discharge may be ef- 
fected by the individual's commanding officer or higher authority when the indi- 
vidual is eligible for or is subject to discharge and i t  has  been determined under 
the prescribed standards and in accordance with any prescribed administrative 
procedures that  a General Discharge is warranted. 

C. Di~~charge  for  tmsuitabi1ity.-An individual recommended for a n  honorable 
or general discharge for  reason of unsuitability shall be afforded the opportunity 
to make a statement in his own behalf. 

D. Undesirable discharge.-An Undesirable Discharge will be effected only 
by authority of a properly approved administrative action conforming to the 
orescribed standards, during which the following procedures and safeguards have 
been observed : 

1. The individual if subject to such discharge will, if his whereabouts is Bnown, 
he ~ r o ~ e r l ~  advised of the basis for the contem~lated action and afforded a n  
ipiort;ni<y to request or waive, in  writing, the following privileges : 

a. To have his case heard by a Board of not less than three officers. I n  
the case of non-regular component members, a l l  boards so convened shall 
include appropriate numbers from the Reserve components. I n  the case 
of female members, all boards so convened shall include a t  least one female 
officer. 

b. To appear i n  person before such board, subject to his availability, e.g., 
not in  civil confinement. 

c. To be represented by counsel, who, if reasonably available, should be 
a lawyer. 

d. To submit statements in his own behalf. 
2. Separation with a n  Undesirable Discharge may be effected by a n  officer 

exercising general court-martial jurisdiction or by higher authority (including 
departmental headquarters) after review of the findings and recommendations 
made by any board which was convened to consider the case. 

3. Except for Reservists, Departmental Secretaries a r e  authorized to waive 
the requirements set forth in  paragraph 1, above (except I d )  when such action 
is deemed in the best interest of the military service. Departmental Secretaries 
will advise the Assistant Secretary of Defense (Manpower, Personnel, and Re- 
serve) by memorandum not later than 15 July each year of any such actions 
taken during the preceding fiscal year, and the reasons therefor. The reporting 
requirement of this paragraph has been assigned Report Control Symbol 
DD-MPCR (A) 370. 

IX. IMPLEMENTATION 

Each illilitary Department will forward copies of implementing instructions 
to the Assistant Secretary of Defense (Manpower, Personnel and Reserve) 
within ninety days after date of this Directive. 

NEIL H. BICELROY, 
Seioretary of Defense. 

Mr. CREECH. Sir, later in your statement you speak of the stand- 
ards for issuance of the honorable discharge, and you mention "pro- 
ficient and industrious performance of duty" is one of the criteria. 

There again is an area in which we have received many complaints, 
servicemen citing their performance records and various citations 
they have received from previous commanders and what have you. 

I wonder if you would indicate to us the guidelines that' are used 
with regard to proficient, industrious performance of duty. 

Mr. RUNGE. From the Office of the Secretary of Defense, again 
with respect to our basic directive, it is in this language: 

The honorable discharge is conditioned upon proper military behavior. Or- 
dinarily, a n  honorable discharge will not be issued if a n  individual has been 
convicted of an offense by general court or has been convicted by more than one 
special court i n  the current enlisted period for obligated service or any exten- 
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sions thereof. Secondly, proficient and industrious performance of duty, having 
due regard for the pate, rank, and grade held and the capabilities of the indi- 
vidual concerned. 

Now, we do not give this standard for honorable discharge any 
further definition, because I am suggesting that the presumption is 

r that a man gets an honorable discharge unless he falls into a category 
for one of the lesser discharges which we go into greater detail to 
specify. 

But we do point out that even though, and, as I have indicated 
in my statement, that there are special considerations-let us assume 
that perhaps the individual has not been, or his industry and profi- 
ciency has not been up to the standard, the commonly accepted stand- 
ard of the serviceman, but, as I have pointed out, that we take into 
consideration the capabilities of the individual. 

And if there was anything of a special nature that occurred during 
his period of enlistment, either a decoration or disability incurred 
in line of duty-in other words, we attempt to give this individual 
every consideration, .particularly if there is something. of an out- 
standing nature in his record to offset perhaps that which is other- 
wise below the norm. 

Mr. CREECH. It is this standard that we are trying to arrive at, be- 
cause this is the crux of some of the complaints which we receive. 

The allegation is made that there is no standard; that this is a 
very nebulous thing. Men have written to us, attorneys have written 
to us, have brought cases to our attention, in which they show that 
their clients have had consistently high proficiency ratings, and that 
this standard is rather a nebulous thing. 

I wonder, sir, for instance, are they standards for different grades? 
Are they standards for different ranks? 

Mr. RUNGE. The services will take ur, with vou the rating svstems, 
you see, that they use, and they vary f r o b  service to service, i; evaluat: 
ing their troops. But, as I suggested, the presumption of the good 
soldier, if you please, the good airman or sailor, is that there will 
be an honorable discharge unless, in fact, he falls into one of these 
other categories. For example, unsuitability, and then, as you go 
down the line, misconduct, unfitness, a security situation. 

And, as counsel pointed out earlier, if, in fact, a commanding officer 
makes a mistake and issues something less than an honorabsle .d:s- 
charge, we do have, as you know, the review proceedings or the initial 
proceedings, review proceedings, and eventually a t  the Department of 
Defense level the Discharge Review Boards and the Board on Cor- 
rection of Military Records. 

Mr. CREECH. I would like to pursue on a slightly different basis, sir. 
You speak of the general discharge? 

Mr. RUNGE. Yes. 
Mr. CREECH. There you say that this discharge- 

is issued when the member's military record is not sufficiently meritorious .to 
warrant an honorable discharge. 

This, on the basis of what you have said, I gather, is strictly a 
matter of review for the officer, the commanding officer, to decide 
whether one's conduct is sufficiently meritorious. 

I s  there some criteria to differentiate between the proficient and 
industrious performance as opposed to this? 
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Mr. RUNGE. It seems to me, counsel, after having staked out the 
pneral  standards of behavior for the honorable discharge, and having 
set forth the conditions and the criteria for something less than an 
honorable discharge and related to the undesirable discharge, that 
this does fprm the basis and these are the criteria for making the 
determination. 

There is no, i t  seems to me, statutory or directive language that 
can substitute for the experience of a commanding officer over a period 
of years in dealing with his men in terms of fixing that which is profi- 
cient and industrious in terms of the honorable and that which is not 
meritorious to that extent. 

Mr. C ~ E C H .  Mr. Secretary, in your opinion and based on your 
experience, is it your feeling that these procedures are constantly 
adhered to ? 

I n  other words, that a man who might receive an honorable dis- 
charge in one instance, let us say during the Korean conflict or World 
War 11, when so many people were being discharged, and, yet, during 
peacetime might not ? 

Are the standards the same ? 
Are the standards more or less constant, or do they seem to vary? 
Mr. RUNGE. It would be presumptuous of me to suggest that the 

standards are uniform both as withm any given service or from serv- 
ice to service. Certainly there are factors of judgment that shade 
these actions from one command to another. 

But, in the same sense, in any administrative process, whether it 
be in the Department of Defense or elsewhere, when individuals in 
good conscience attempt to apply general criteria to a situation, one 
cannot suggest that these things are uniform. 

On the other hand, when you do have the provisions for review and 
appeal, the extremes, it seems to me, are cut off, and you attempt to 
achieve a rough de ree of uniformity by eliminating the extremes. 

Mr. CREECH. Mr. Becretary, you say in your statement with regard 
to the protection of the high standards of the honorable discharge, 
that one whose record is below the normal and who received a general 
discharge gets a certificate carrying no inherent prejudice. 

Has it been your experience, sir, that general discharges are treated 
without prejudice by the public ? 

Do you feel that there is any discharge other than an honorable 
discharge which is not prejudicial to the serviceman when he goes 
out to seek employment? 

Mr. RUNGE. I think it would be improper to suggest that the general 
discharge does not carry with it the potential and the possibility of a 
degree of prejudice on the part of the individual with whom this serv- 
iceman may have future contact. I am suggesting that when I said 
"inherent prejudice," that it is given under honorable conditions. 

On the other hand, I well recognize that the individual serviceman 
in a future situation outside the Department is not dealing with indi- 
viduals that are living with this problem or that are as acquainted 
with it as we are. And I think that in the mores, social reaction of 
the country, that something less than an honorable discharge in many 
situations may well raise a question. 
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But at  least, you see, as I indicated in the statement, we have gotten 
away from the situation of simply saying nothing, the ''blue discharge" 
situation. 

This is a general discharge under honorable conditione. 
Mr. CR~ECH. But you would not say that it does not have an adverse 

effect or is not prejudicial to the veteran who goes out into the employ- 
ment market with such a discharge ? 

Mr. RUNGE. It may have. My statement mas that it does not have 
inherent prejudice within it. 

Mr. CREECH. Mr. Secretary,pou speak- 
Senator ERVIN. I might be inclined to disagree with you there, Mr. 

Secretary. 
I n  view of the high veneration which the American people generally 

have for those who receive honorable discharges, is it not inevitable 
that anything below an honorable discharge would tend to mark a 
man as not coming up to the high standards of the services ? 

Mr. RUNGE. Yes, sir. 
Senator ERVIN. Which have caused the honorable discharge to rank 

so high in the estimation of the American people? 
Mr. RUNGE. I think I would agree with you, Mr. Chairman. But, 

again, I would suggest that I think we are dealing with estimates 
of public reaction, and it becomes very difficult to generalize, at  least 
generalize to the extent of saying that under all circumstances ; but, 
as I indicated earlier, certainly the person, the employer who is ac- 
quainted with it may well have the honorable discharge himself, and 
that if it is something less than an honorable discharge, it may well 
raise a question. 

;Senator ERVIN. And, as I think you point out in different words 
in your statement fairly well, there are certain defects of attitude or 
defects of mentality or certain behavior reactions of individuals which 
render them unsuitable for military service, notwithstanding the fact 
that there is nothing essentially evil in either their attitudes or their 
mental states or their behavior. 

Mr. RuNaE. This is quite right, Mr. Chairman. 
The general discharge under honorable conditions indicates an in- 

adequacy, but does not indicate that this person is dishonorable in 
any sense of the word. 

Senator ERVIN. I n  other words, notwithstanding the Declaration 
of Independence assertion that all men are created equal, all men are 
not equally fitted for military service, and some of them, without any 
fault on their part and without any evil behavior on their part, mani- 
fest that fact when they are in service. 

And your position is that those who are not able, who are unable 
by reason of things sometimes beyond their control, are not entitled 
to the highest recognition as members of the Armed Forces when they 
are separated from the services? 

Mr. RUNGE. Yes, sir. And this is, because, as you have said, Mr. 
Chairman, the individual as well as the service can fall afoul of this 
situation. We are so much better off not to have taken this person in 
the first place. This is why all of us in the Military Establishment 
and in the Department maintain wherever possible high standards 
in terms of enlistment and high standards in terms of ~nduction. I 
would like to point out, however, as I expressed it in my formal 
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statement, the basic policy is that the Service member of the low 
average capability can earn an honorable discharge providing he 
works to the best of his ability and behaves properly. 

Senator ERVIN. These are things which cannot be determined prior 
to the entrance into service many times-until you have had an op- 
portunity to observe the individual. 

Mr. RUNGE. This is true. On the other hand, some of the cate- 
gorization in terms of mental capacity form a pretty good test, at  
least give you a benchmark against which to predict the future. 

Mr. CREECI-I. Did you want to make another point, Mr. Secretary ? 
Mr. RUNGE. I think not. 
Mr. CREECH. I should like to continue, then. 
You state here, sir, that termination of enlistment- 

for reasons of unsuitability also is  appropriate when members continue to dis- 
play inaptitude or apathy, despite training, conscientious supervision, and sgm- 
pathetic counseling. 

This, again, is one of the areas in which we have received a number 
of complaints, and I wonder, sir, if you would tell the committee what 
you mean by 'Lconscientious supervision and sympathetic counsding" ? 

Mr. RUNGE. We are speaking (1) of the commander's attention to 
the people in his unit, and (2) we are speaking of the services avail- 
able to our people through long-established and well-recognized staff 
procedures. 

As we all know, every military command has a chaplain, has a 
judge advocate, has an inspector general, it has a surgeon. 

Their responsibility is to work with people and to be available to 
them, and I suggest that our commanders and their staffs do give 
sympathetic counseling to people who are having difficulties adjustmg, 
and that our commanders work conscientiously to get the very best 
out of the people that come to them. 

Mr. CREECH. We have received complaints indicating that the serv- 
icemen had no prior indication that their service was not acceptable; 
that they were showing any lack of aptitude or any apathy; and they 
apparently were surprised when confronted with this. 

They maintain that they had received no counseling of any sort with 
regard to this. 

Would you say that these complaints are unusual; that this is an 
unusual c~rcumstance where men find themselves in this position in 
the service? 

Mr. RUNGE. I think it would be the unusual. 
Mr. CREECH. Mr. Secretary, you go on to say, with regard to the 

undesirable discharge, that it will not be issued in lieu of trial by 
court-martial- 
except upon the determination by an  officer exercising general court-martial b 

jurisdiction or by higher authority that the interests of the service a s  well a s  
the individual will be best served by administrative discharge. 

Sir, I would like to inquire as to what type of instances the service 
feels that the individual is best served by administrative discharge? 

Mr. RUNGE. I think there are a variety of circumstances in which 
it would be the judgment of the responsible commander to the effect 
t$at it would be in the best interest of the individual. The situation 
in which you already had a conviction in a civil court, in which there 
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mas also jurisdiction within the Military Establishment, this person 
could be tried. 

There seems to be little reason for thinking a court-martial would 
be in the individual's interest. The administrative discharge is more 
in his own interest than a second trial. 

The Army, I know, has suggested that there are situations in which 
trial, possible confinement and forfeiture could cause a great deal of 
undue hardship on the serviceman's family. It is the sort of thing 
that in the civil courts judges are acquainted with and have to deal 
with in sentencing, the consideration of the impact, not just on the 
offender, but on the people that he is responsible for. 

He may be better off and to the man's own interest to be given a 
discharge rather than proceeding with trial. 

I think there are other sitnations in which the commander would 
feel that this person should be eliminated from the system because, 
if you please, he is a chronic military offender. That if this situation 
were to contiue, that the next thing that mould happen might well 
be a triable offense, and that it is to his own interest to receive an 
administrative discharge. I think in terms of examples of this, the 
service personnel representatives and the judge advocates, I think, 
can provide to the committee greater detail and examples of this 
sort of situation. 

Mr. CREECH. Mr. Secretary, with regard to convictions by civil 
courts- 

Mr. RUNGE. Yes? 
Mr. CREECH (continuing). Would administrative discharges be 

processed while such convictions were on appeal ? 
Mr. RUNGE. They might well be. 
Mr. CREECH. And if subsequently the individual was successful in 

overturning the decision of the trial court, and he h d s  himself admin- 
istratively discharged on the basis of an allegation which apparently 
was not proved, what is his remedy then ? 

Mr. RUNGE. I think his remedy, counsel, would be to one of the, 
in effect, appeIlate levels within the system. I believe that our direc- 
tive provides that the action may be taken even though the matter is 
on appeal-am I right, Mr. Bartimo? 

Mr. BARTIMO. That is right. 
Mr. CREECH. Why is the service reductant to await a determination 

of the matter on appeal ? 
Mr. RUNGE. I suppose there are some practical considerations that 

come into play. It is conceivable, at  least as to the time interval 
between the trial and appellate procedures-I think you have touched 
an area in the question here that raises some question in my mind, and 
I do not want to simply generate a defense for the record, except to 
say that this is what the directive now provides. 

I think there may be some practical considerations, the presump- 
tion, perhaps, of an indictment, or, if not an indictment, the filing 
of information, the finding of guilt that indicated to the people who set 
the basic policy that you could act prior to the determination on 
appeal, taking the position that our own appellate and review pro- 
cedures would cope with those relatively few situations in criminal 
proceedings in which you will find a conviction reversed on appeal. 
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But, nonetheless, I think that this raises a question worthy of fur- 
ther consideration. 

Mr. CREECH. DO you know if this matter is being reviewed at this 
time by the Department ? 

Mr. RUNGE. It is not, to my knowledge, being formally reviewed, 
but I am suggesting that I think this is a matter worth our considera- 
tion. 

Senator ERVIN. I want to say I agree with yon in that observation. 
There are quite a lot of reversals. I used to sit on the Supreme 

Court of North Carolina over the years. There are quite a number of 
reversals of convictions in the lower courts. It seems to me that some- 
thing oyght to be done about this, because i t  could be of very great 
interest ~f a man should receive an  undesirable discharge on account of 
a conviction in a civil court, and then the appellate court would 
reverse the conviction, saying the case lacked evidence, as is done 
sometimes. 

I wrote an opinion one time that reversed the case where the man 
mas sentenced to the gas chamber. He  was turned scot free where 
there was not sufficient evidence for conviction. I think this thing 
could be handled by a change in the regulations but, certainly, he 
ought not to be given an undesirable discharge on the basis of a civil 
conviction where he takes an appeal. 

Some lawyers take appeals in all cases, but the great majority of 
lawyers do not take an appeal unless they think there is some merit 
in it. 

Mr. RUNGE. Mr. Chairn~an, I think our counsel may know what 
our history on this particular issue has been as to whether or not we 
have had this sort of situation occur. 

Mr. BARTIMO. Mr. Chairman, let me first say that I think where 
there is only one case of an injustice, certainly me ought to devote 
attention to i t  to be sure i t  does not multiply. I do not lmom of 
such a case. But I would like to point out that our procedures are 
flexible enongh so that we may, with a sense of charity, reconstitute 
this man as a good soldier and a good citizen. 

Mr. CREECH. I would just like to ask counsel if yon are familiar 
with the case of Will iam Jackson, Jr., v. the United Xtates. I t  was 
one of the cases of which a summary mas supplied the subcommittee 
by the Air Force. 

Mr. BARTIMO. I am not familiar with it by name. I may have heard 
of it, if I knew the facts. 

Mr. CREECEI. I n  that case the issue was whether the action of the 
Secretary, in refusing the plaintiff's application for change in the 
type of his discharge, was arbitrary and capricious, and a motion for 
summary jud,gnent was granted in favor of the Government. This 
was in the Court of Claims. 

Now, the plaintiff had been an Air Force enlisted man who had 
been convicted back in  1956. This judgment of the Court of Claims 
was rendered in 1962. The man had been convicted in 1956 in the 
State of Oklahoma for rape. He  was sentenced to serve a tern1 of 5 
years confinement. 

I n  1956, November the 24th, less than 10 days later, he was dis- 
charged from the Air Force under the provisions of APR 39-22, and 
furnished an undesirable discharge certificate. 
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On September the 20th 1957, less than a year later> the Court of 
Appeals of the State of bklahoma reversed the decision of the dis- 
trict court of the State on the theory that he had been deprived of 
the right of counsel at  his trial, and remanded the case to the district 
court. 

I n  May of 1958, the district court dismissed the proceedings upon 
the motion of the County Attorney because the prosecutor was no 
longer available within the jurisdiction of the-court. 

Then the man involved appealed to the Air Force for a correction 
of his military records in February of 1959, requesting a change in 
his type of discharge and reinstatement in the Air Force with back 
Pay- 

As I have stated, this was not done, in spite of the fact that the 
man's conviction was reversed. 

You will be interested in Jmowing that the subcommittee has re- 
ceived within the past week a complaint involving a man with some 
19 years of service, a similar type case. 

Mr. BARTIMO. I think what you are bringing up here probably 
goes to what I would consider the heart of the matter in the Chair- 
man's opening remarks. 

To be certain that we in the Department of Defense are adhering to 
the constitutional prerogatives of every citizen, including the military 
man. 

Now, take this case you have just cited. I suppose on the facts of it, 
the reversal was because of a legal technicality. Does the case or 
the fact situation indicate that he was innocent of this terrible crime of 
rape? 

I don't know. But let us assume that it does not. I t  seems to me 
that this committee and the Congress and the American people, under 
a hypothetical case similar to the one you have cited-if the rape ac- 
tually took place and the reversal was on a legal technicality, the 
military and the Department of Defense would be criticized, it seems 
to me, and rightly so, if we took back a man into uniform, knowing 
right well that he had committed this terrible crime. 

How do you arrive at  that fact? 
I t  seems to me that the Board of Correction of Military Records 

would look at the entire-record. I know from personal experience 
that these are very volum~nous and very detailed hearings. This man 
is coming before that Board asking it to reverse an administrative 
determination. The burden is upon him to demonstrate in this par- 
ticular hypothetical case we are talking about that he did not commit 
this crime of rape. 

If the facts so indicate, as I stated previously, there is room to make 
this man whole again. 

But let me add a footnote to what I have said, and I would hope 
that you would agree: 

That under our system of jurisprudence we are willing to take 
the risk to let an accused, a guilty man go free, to be certain that 
we protect the innocent. I think within that philosophy we have 
to maneuver in the right approach, doing the right thing, when you 
relate it to the type of case and the duties of the Discharge Review 
Boards or even the Boards in the field that issue the discharges. 

I hope you would agree to that. 
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Mr. CREECH. I wo~dd certainly feel that we in this country always 
presume that a inan is innocent until proven guilty. 

Mr. BARTINO. That is correct. 
Mr. CREECH. And I would certainly hope that the Defense Depart- 

ment would concur in that, and so, until a man is convicted, that they 
mould not presume to find him guilty of a crime. 

Now, I cite for you the Jackson case again. I n  that case the man 
had been deprived of counsel, which was the reason the case was 
reversed on appeal. 

But it seems to me equally compelling that if there had been a case 
of rape, that the prosecutrix would not have been unavailable for a 
retrial. This is, of course, really a moot question. 

But we do recelve complaints of this sort, and we have received 
another complaint this past week, and i t  certainly seems, as the Secre- 
tary said, that this is one of the regulations of the Department which 
certainly deserves very careful scrutiny, and perhaps immediate 
revision. 

Mr. BARTIMO. May I, just to be sure we are clear so far as the De- 
partment of Defense is concerned, say we certainly adhere to the 
fundamental principle that a man is innocent until proven guilty in 
our criminal procedures in the Department of Defense. 

Mr. CREECH. Thank you. 
Mr. Secretary, in your statement, in discussing an undesirable dis- 

charge by reason of unfitness, you mention a number of types of indi- 
viduals, a number of categories, pattern of shirking, continued dis- 
honorable failure to satisfy just debts, frequent discreditable involve- 
ment with civil or military authorities. I wonder, sir, isn't a homo- 
sexual also included in that category? 

Mr. RUNGE. Yes. 
Mr. CREECW. Would that be a separate category to be included 

there ? 
Mr. RUNGE. I f  I may refer you, counsel, to that provision of our 

basic directive, which is section VI I  (g) , we, of course, have the rea- 
sons or the criteria established under unsuitability, and specifically 
your question with respect to homosexuality is No. 6, "homosexual 
tendencies." Let me see-would you strike that? 

At the bottom of page '7 of my statement, I am talking about un- 
desirable discharge. The criteria there basically are unfitness, mis- 
conduct, and security. Under unfitness we have a series of points. 
The first is frequent involvement of discreditable nature with civil or 
military authorities. 

No. 2, sexual perversion, including lewd and lascivious acts, homo- 
sexual acts, sodomy, indecent exposure, indecent assaults with, or 
upon, a child, and other acts or offenses. 

Then we go on drug addiction, established pattern of shirlcing and 
so on and so forth. 

So the basic statement, I am afraid, perha s should have been am- 
plified in detail with the several points that all under our definition 
of unfitness. 

B 
Mr. ~ E C H .  The reason I call attention to this is because this is 

the basis of many of the co'mplaints which we have received, and 
I am certain there will be some that we will be bringing up again 
as we proceed. 



36 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 

Later in your statement you mention that : 
The undesirable discharge is issued only by the authority of properly ap- 

proved administrative action during which specific procedures and safeguards 
must be observed. 

Mr. RUNGE. Yes, sir. 
Mr. CREECH. Then you quote from some of them, including notice 

that the individual shall be properly 'advised. How much notice is 
given to an individual that he is being considered for an undesirable 
dischar~e 8' 

D 

I s  there any time element specified? 
Mr. RUNGE. We do not. The services may in their regulations. 
Admiral Clarey may be able to answer that specific point. If not, 

the services can. 
I f  they do provide by regulation specific notice-I doubt it. 
Admiral CLAREY. I do not know whether there is a slsecific time 

period provided in each of the four service regulations ognot. I am 
not familiar with that. 

Mr. CREECH. I see. 
Admiral, I presume from that statement you would not know then 

whether an extension of time would be granted if requested? 
Admiral CLAREY. I would only know from experience that in every 

instance, to my knowledge, where a man has requested an extension 
of time to prepare a statement or to have his case discussed or con- 
sidered with his adviser or counsel, that the services are most liberal 
in granting that. 

Mr. CREECH. Mr. Secretary, you mentioned that he is to be repre- 
sented by counsel, who, if reasonably available, should be a lawyer. 

Would you tell us, please, what is meant by the term "reasonably 
available"? When is a lawyer held to be reasonably available? 

Mr. RUNGE. This may be difficult language. 
What we intended and what I believe the services attempt to do is 

to look over the command and to see if there is available within the 
command a person who is qualified and, as we suggest, who is a 
lawyer, to assist and to represent this individual discharged before 
the Board. 

I think that we would not, if I may use an example, if there were 
Army or Air Force Base in a relatively isolated area, we would prob- 
ably not fly in a lawyer, an officer lawyer, to handle this particular 
matter. 

On the other hand, when we say "reasonably available," if there 
was a lawyer within that complex, perhaps not within the unit but 
who could be assigned to this duty with due cmsideration to what 
his principal assignment may be, and his physical relationship to the 
command, this person would be assigned as counsel to the 

Again, one can hardly define by looking at  the basic words. But 
this is a matter for the commander to determine. If within his own 
command or within reasonable proximity a qualified person is avail- 
able and his duties will allow, he will be assigned to represent this 
person or made available to him. 

Mr. CREECH. And, to your knowledge, sir, this is the practice which 
is employed? 

Mr. RUNGE. When hearings are held in which a waiver is not ex- 
ecuted, i t  is my understanding that the services do make available 
representation. 
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Mr. C ~ E C H .  NOW, I was interested also in the exception which you 
here in your prepared statement. 

YOU say: 
<'Except for reservists, Departmental Secretaries are authorized to waive the 

requirements set forth above (except Id)," which is the opportunity to submit 
statements in his own behalf, "when such action is deemed to be in the best 
interest of the military service." -- 

I wonder, sir, if you can enlighten us as to  how often Secretaries 
avail themse!ves of this authority to waive these requirements which 
you have mdlcated--these procedures which you feel are so important 
that you have listed them for ns? 

Mr. RUNGE. Counsel, the Air Force and the Navy, since the di- 
rective of 1959, have not availed themselves of this authority, the 
Army-Mr. Fitt, representing the Under Secretary, will speak to lthat 
during the course of your hearings-has undertaken certain revisions 
to put its actions on a parallel course with the Navy and the Air 
Force, prospectively. So that unless the individual waives the hear- 
ing or the proceedings, and if he is not in civil confinement, that he, 
in fact, can have, and will have, this right afforded him. 

Mr. CREECH. Mr. Secretary, later in your statement you state that 
distinctions as to the character of administrative discharges should be 
reserved, and you give the reasons why you feel this is the case. 

I wonder, sir, would you wish to differentiate between peacetime 
and wartime for the various procedures, including administrative - - 
discharge ? 

Mr. RUNGE. I am not sure, counsel, that I understand or amreciate 
A A 

the thrust of your question. 
Mr. CREECH. DO you feel that there should be entirely different 

procedures for wartime as opposed to peacetime? 
Mr. RUNGE. NO, counsel, I do not see that we should have a peace- 

time basis for the handling of administrative discharges and a war- 
time basis. 

The fact that you are a t  war, of course, makes the simttuation, the 
administration, whether it is personnel administration or anything 
else, a more complicated one, and there are some other factors that 
start entering into the picture in the individual's desire, if you please, 
to stay in the establishment, which may vary considerably. 

But, basically, it seems to  me that our standards with respect to 
our criteria for discharge and our procedures to  the extent that actual 
military operations will allow should be followed. 

My own experience during the war was that a t  least certainly on 
the court-martial side, that as difficult as proceedings sometimes were 
to administer and to hold and collect the witnesses and proceed, that, 
of course, we had them. The system is designed to operate under 
wartime conditions. 

Mr. CREECH. Thank you, Mr. Secretary. 
Mr. Everett has some questions which he would like to ask. 
Mr. EVERETT. Mr. Secretary with respect to the discharges for 

unfitness or for misconduct-a$ministrative discharges-is there not 
authority in the regulations of each service to have one board consider 
the evidence and then, if the commanding officer does not agree with 
that board, to send back the case to  another board which may render 
a less favorable finding for the respondent? 
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Mr. RUNGE. I am not sure, Mr. Everett, that I can accurately an- 
swer that question. 

I f  I may, we will either attempt to provide an answer to the ques- 
tion, or if you would take the matter up with the services. 

Mr. EVERETT. Perhaps I can rephrase the question in this way: 
Assuming that such authority is provided for by the various service 

regulations, such as APR 39-17, the Air Force regulation, with which 
I am acquainted, would yon think that such authority was desirable, 
or would you feel that it went counter to the same type of policy that 
we find manifested in safeguards against double jeopardy? 

Mr. RUNGE. I f  it were the matter of sending the exact case, this 
would raise some question. On the other hand, it may well be, it 
seems to me, there might be a finding in favor of the man concerned, 
and that 3 or 6 months later that, in the opinion of the commandin 
officer, the situation has, if you please, continued or gotten worse, an 3 
that you build up an accumulative case and that you may well send 
it to another board and get a different result, that it may not go to 
the same board because the same people may not be there to sit on 
the board. 

Mr. EVERETT. Then I understand your answer to mean that in the 
absence of new or additional evidence, a case should never be remanded 
by a commanding officer to the same board or andher board because 
he feels the recommendation is too favorable to the respondent? 

Mr. RUNGE. Generally, Mr. Everett, I would agree with that. 
Mr. EVERETT. NOW, apropos of the questions earlier about the 

general discharge-and I believe, according to your statistics some 
27,000 general discharges were given in the last year-and apropos 
of your apparent agreement with the comments by the chairman that 
anything other than an honorable discharge creates some element of 
stigma, would you feel it desirable to have a requirement that some 
sort of board hearing be held before a man could receive anything 
other than an honorable discharge? 

Mr. RUNGE. I would have some question as to whether or not we 
should establish board proceedings to handle the general discharge. 
It is true that the number involved is substantial but not great In 
terms of the number of people that we process. 

I also agreed with the chairman, as you indicated, that anything less 
than the honorable discharge raises some question, and this may vary 
from situation to situation. 

The fact that the discharge is given under honorable conditions 
and for limited reasons, that this is probably a matter that can be left 
to the commanding officer concerned. 

Mr. EVERETT. YOU do not feel it is necessary either to have a board 
or to have approval at  the departmental level in that type of 
circumstance ? 

Mr. RUNGE. Certainly not approval at the departmental level, 
and, as I have indicated, I am not sure in my mind that a board is 
required to handle the general discharge situation. 

Senator ERVIN. May I ask a question there? 
As I understand it, under the law a person who receives a general 

discharge; that is, a discharge under honorable conditions- 
Mr. RUNQE. Yes, sir. 
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Senator ERVIN (continuing). I s  entitled to all the benefits which 
the law has created for veterans just the same as a person who receives 
an honorable discharge. 

Mr. RUNGE. Yes, sir. 
Senator ERVIN. And any lack of prestige which may result from 

the granting of a general discharge is something which the public 
and not the Department visits upon the recipient of that kind of a 
discharge ? 

Mr. RUNGE. Yes, sir; I think that is an accurate observation. 
Senator ERVIN. SO you are confronted with a bit of philosophy 

which says that it is difficult to remove by law distinctions not created 
by law? 

Mr. RUNGE. Yes, sir. 
Senator ERVIN. Of course, Mr. Everett's question is whether we can 

eliminate that in this respect. As I understand it, the services attempt 
to comply with the requirements of due process with respect to notice 
and opportunity to be heard in the case of undesirable discharges. 

Mr. RuXTGE. Yes, sir. 
Senator ERVIN. I n  other words, he is given notice and can request, 

or he is given an opportunity to request, a hearing if his whereabouts 
are known to the services? 

Mr. RUNGE. Yes, sir. 
Senator ERVIN. And this hearing can be had. 
Am I correct in understanding that, whether he has a hearing in 

the first instance or not, a person who is granted or who is tendered 
an undesirable discharge can appeal and have a determination made 
of that appeal before he is discharged from the service, by a review 
board. 

Mr. RUNGE. Mr. Chariman, I think that lie may be out of the 
service. The appellate procedures within the service may be after 
the fact. He may be out of the service. It is a question of correcting 
the record or getting the action on the discharge changed. 

We do not necessarily hold the individual while the review pro- 
cedures are in effect. 

Senator ERVIN. That is due to the law, rather than the system. 
I n  other words, when a person is tendered an undesirable discharge 
by the service, he does have a right to appeal and have a Discharge 
Review Board pass on the matter ? 

Mr. RUNGE. Yes; and actually, though, there is some difference 
within the services that will be, I am sure, brought out by counsel 
later on, that the action has to be approved initially at the level of 
the officer exercising general court-martial jurisdiction, and in the 
Navy centrally at  departmental headquarters, and then, over and 
above that, there is the Board for Review of Discharge Actions, and 
then the other statutory Board for the Correction of Military Records. 

Senator ERVIN. Yes. 
Now, maybe I can get what I am driving a t  by this question. 
Here is a man who is tendered an undesirable discharge and he 

says : 
"I want to appeal to the Review Board." 
Does his appeal to the Review Board stay the carrying into effect 

of the undesirable discharge ? 
Mr. RUNGE. NO, it does not, Mr. Chairman. 
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Senator ERVIN. It is a somewhat defective remedy, then; is it not? 
Going to the Review Board rather than having the military discharge 
reviewed before it is issued ? 

Mr. BARTIMO. Mr. Chairman, if I may just add one thing that 
might be helpful, let us take a hypothetical case where you say a man 
has been tendered an undesirable discharge. A t  this juncture it has 
been the determination of the military department concerned that 
this individual should be out of the service. 

Now let us assume that there was an injustice done, which might 
be the case. He has two sources, as the Secretary pointed out. 

One is the Discharge Review Board. He could go there first and 
then get a second bite of the apple by going to the Board of Correc- 
tion of Military Records. 

Senator ERVIN. But in most civil systems of law an appeal stays 
the judgment. 

Mr. BARTIMO. This is true, except that I think that if we instituted 
that type of system in this particular type of case, we might be 
hamstringing a commanding officer who has a job to doT and this 
probably is peculiar to the military. 

You realize, if we did not have to be on the ready alert, we did not 
live in these perilous times, we had an ordinary peacetime establish- 
ment, I think this might be considered. But I am a little concerned 
that, if we went that route, we might have a troublemaker, an in- 
dividual who may lower morale, an individual who might be more 
trouble than he is worth, being retained in the Military Establishment. 

Senator ERVIN. I recognize that you are dealing with a different 
situation, and that the military forces exist for a different purpose 
than does society itself. It is just a question in my mind whether 
things can be improved. 

Mr. BARTIMO. Yes, sir, I understand. 
Mr. CREECH. I would like to ask : 
I s  there any reason why an individual could not receive-I realize 

today that the procedure does not provide for it, but is there any reason 
why he could not receive-a discharge without any indication of what 
type it is, which would indicate that the matter is pending as to the 
type of discharge he will receive. He would not be retained in service, 
he would be discharged from service, but he would not have the stigma 
of having received an undesirable discharge if, in fact, he is later 
going to receive an honorable one? 

Mr. RUNGE. This may or may not indicate that we have not made 
the system or the procedure clear. After the initial action is taken, 
the undesirable discharge must be approved in the Army and in the 
Air Force by an officer exercising general court-martial jurisdiction 
before it is issued and before he is put out of the service. 

Now, if there were, last year, 14,000 or almost 15,000 undesirable 
discharges issued, one would have to relate this to the number of 
people that have appealed or have taken the case to the Discharge 
Review Board. 

Where you are suggesting that the undesirable discharge not be 
effective, if you please, until every case as a matter of course had gone 
to the Board- 

Mr. CREECH. NO, those cases which are appealed. 
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I f  a person indicates to you that he is appealing your decision, then 
you would say: 

"We are not keeping you in service; we are going to give you a 
discharge; .but we will not indicate on the discharge the type of dis- 
&arge untll such time as a determination has been made." 

Mr. RUNGE. I understand your point. 
Mr. CREECEI. Would you perceive objection to that type of 

procedure ? 
Mr. RUNGE. I think suggestions that develop in proceedings of this 

kind are well worth giving serious consideration to. Offhand, I 
think that it might have the effect, if you please, of elevating every 
case to an appeal case. Why not? I think this is one thing that 
might happen. 

I think that you perhaps create, in effect, a three- or a two-level 
review in almost every situation, and perhaps this is desirable. 

I am not sure that &is. 
A A 

I think that this would be another thing that crosses my mind. 
You would have to have some sort of a document that the person would 
carry saying that this is a tentative discharge without qualification 
pending review, or something of this nature, which, in itself, may 
create some other problems. 

So that I find it a little difficult to say categorically yes or no this 
is something worth doing. What I am really saying is that these 
suggestions are worthy of our consideration. 

Mr. EVERETT. Mr. Secretary, as to the procedure for discharge of 
persons who have financial difficulties and whose commanding officers 
are receiving a number of collection letters about them, are we to 
understand then that there is no authority for discharging the service- 
man unless it is shown that he is avoiding the payment of just debts? 
There is no authority to discharge him simply because he is unable to 
Pay 2 

Mr. RUNGE. I think that is an accurat,e statement. We put it in 
the terms of an established pattern, which is certainly more than one 
situation showing dishonorable failure to pay. I n  other words, we 
attempt not to be, as I have said before, a collection agency. 

Mr. EVERETT. NOW, concerning uniformity, which was the subject 
of the chairman's comments earlier in  his opening statement,. what 
are your views with reference to the resent situation under whch, as 
we have been led to understand it, t f e Army does not use the special 
court-martial as a vehicle for the giving of a bad conduct discharge? 

The Air Force uses it for the giving of bad conduct discharges, 
and almost regularly furnishes counsel to the accused; and the Navy 
uses a special court as a vehicle for a bad conduct discharge but ap- 
parently generally does not furnish counsel to the accused. 

Would you comment on this situation ? 
Mr. RUNGE. May I say first that with respect to our four services 

and our three military departments, that uniformity for uniformity's 
sake is not necessarily desirable. 

But in terms of this situation, it is my understanding that the Air 
Force, although using the general court, allows the special court to 
give a bad conduct discharge, that they are scrupulous with respect 
to adequate counsel in a case. 
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I t  is the Navy's position that by the nature of their deployment 
and operational situation, that they are obliged to avail themselves 
of the special court in the issuance of bad conduct discharges. This 
is the position of the services. 

I recognize that there are operational distinctions within the serv- 
ices that have an effect on personnel administration, like they affect 
other things. As to whether or not this situation should, in fact, be 
uniform is again, I think something that our office and the Counsel's 
office becomes particularly concerned with, court-martial proceedings, 
and should take up with the Judge Advocates. I take it that you have 
two concerns : 

(1) The question, if they are going to use the system, the question 
of counsel, and the adequacy of counsel. 

Now, I would like to say this : 
That again, from an operational point of view, this gets very diffi- 

cult for the Navy in many cases. In  other words, you simply do not 
have the qualified co~msel easily available. 

The admiral points out that the BCD is based only on a verbatim 
record, which means that there is a basis for giving a complete review. 

I suppose your other question, or depending upon really what your 
consideration is, is : 

(2) Why doesn't the Army use the special court 1 
Mr. EVERETT. This would be another aspect of the question. 
Senator ERVIN. There is a live quorum. 
Mr. Secretary, I wish to thank you and your aides for the enlight- 

enment and assistance you have given the committee. I am sure that 
our objectives and the objectives of the Defense Department are 
identical. I t  is just a question of trying to consider whether there is 
any other way to arrive at  our objectives. 

I will ask counsel to continue questioning. 
(At this point, Senator Ervin leaves the hearing room.) 
Mr. EVERETT. Mr. Secretary, as to the last question, perhaps we can 

take it in two stages, as you seem to be indicating. 
First, with reference to the Navy situation, would you see any ob- 

jection to some change in policy under which, if the bad conduct dis- 
charge were to be utilized, counsel would be f~miished in the special 
court; and then in a situation where a man had been tried at sea and 
counsel was not available, perhaps using the record of the special 
court, together with other information, in an administrative discharge 
procedure, based on misconduct, at which time he would be furnished 
counsel at some shore installation-I assume, of course, he would not 
be discharged at sea. He would be brought to shore ultimately and 
at that time some type of procedure could be utilized where he would 
have counsel bring up any point that might be raised 1 

Mr. RUNGE. They do not walk the plank. 
I am afraid that your description of how you suggest the Navy 

handle this is a rather complicated one. 
I think you are saying that if counsel were not available, that this 

would form the basis for a later administrative proceeding. 
Was this your suggestion ? 
Mr. EVERETT. Yes, that in any event the man not be discharged with 

n discharge that would create a sti,ma unless in some way he had 
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been fnrnislzed counsel to produce at the trial level any evidence that 
lllight be favorable to him. 

Mr. RUNGE. If I may, philosophically your suggestion has some 
appeal. But, again, this is something that we would want to consider 
very carefully with the Navy's Judge Advocate at the Defense level 
before saymg yes, it should be done. 

But I certainly recognize : 
(1) The operational problem that the Navy has, and 
(2) The committee's concern about inadequacy of defense counsel 

when you have a punitive discharge. 
Mr. EVERETT. If we could turn to the other aspect of the question, 

is the Army's practice, we gathered from some of the Army 
responses to questions posed earlier preliminary to these hearings that 
the Army. apparently considered that, if a punitive discharge was to 
be given, ~t should be in a procedure which had the safeguards of a 
!general court; namely, with a law officer and certified defense counsel. 

Do you feel that this is, as it were, an overprotection of the accused, 
or do you think this is a desirable position that should be emulated 
by the other two services? 

Mr. RUNGE. I think when you compare the three, that the Army 
has been exceedingly scrupulous on this point. 

The Air Force, which uses the special court-martial, but goes the 
other way, you see, to insure that there is the record and also counsel. 

I t  seems to me that there is nothing so inadequate about a special 
court, so tha.t if you have proper counsel and procedures, in my own 
judgment there is no reason why a bad conduct disharge could not 
be granted. 

Mr. EVERETT. Apropos of the special court in the Army, we have 
been given quite a bit of material about the Army's field judiciary 
system which, in a general court, involves having a specidized law 
officer present to preslde over the proceedings. 

Would there be some way of adapting that procedure to administrat- 
tive discharges so that a qualified lawyer, certified on the basis of some 
standard such as those that the Army employs, would be present to 
preside over the proceeding and insure the fairness of what took place ? 

Mr. RUNGE. Mr. Everett, I suppose this would come back to me 
in a little different context. You see, this is a question, if you please, 
if we are going to provide this level of legal competence in the admin- 
istrative discharge system, of simply having more judge advocates. 

This relates in terms of the number of officers that the services are 
given, and particularly the number of judge advocates. This is why 
I say it comes to my office in another context. This, of course, is some- 
thing that could be done. I t  would require, I take it, enlargement 
of the Judge Advocates Corps in all of the services. 

Npw, in many cases I am reasonably sure-and the services can 
testify on this point-that when, in fact, a board is constituted, even 
though it may not be required, that they will, in fact, if the people are 
available, use the staff judge advocate in this additional role. I am 
not specific on this point. You would have to ask the services about 
this. 

But if it were to be a requirement and a general rule, then I think 
my answer in terms of enlarging the corps of legal specialists would 
be required. 
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Mr. EVERETT. AS to this question of manpower, and use of legal 
manpower, we have been somewhat concerned with two phases of it 
that would come under your jurisdiction from one direction or the 
other. 

First, the Air Force apparently adopts a policy unlike the other 
two services of really discouraging a guilty plea, which, we would as- 
sume, leads to additional need for manpower in a court-martial. 

Yet, on the other hand, there is no procedure for providing a legal 
member, as it were, or a law officer, for the board proceedings, some 
of which are very hotly contested. 

Would it not be more desirable, in that service at least, to change 
the emphasis and have lawyers resent in the contested administrative 
cases and try to dispose rapi ly of the uncontested court-martial 
cases ? 

B 
Mr. RUNGE. This is an interesting projection of the situation in 

the Air Force. As I have read the Air Force position on this, I do 
not think it is quite accurate to say, although General Kuhfeld can 
give you a specific answer on this, that the Air Force discourages 
a person who, in fact, desires to plead guilty. 

Mr. EVERETT. I was thinking there of the requirement which ex- 
isted when I was on duty in the Air Force, and which apparently 
still exists, that if a plea of guilty is introduced, they still go ahead 
and present the evidence to establish a prima facie case. 

Mr. RUNGE. This is so. 
Mr. EVERETT. Just as if it were a not guilty plea? 
Mr. RUNGE. This is so. 
Mr. EYERETT. Which certainly has the effect of inhibiting pleas of 

guilty; and, of course, they do not seem to use a negotiated plea. 
Mr. RUNGE. NO, they do not; I am not quite sure that the fact that 

the trial judge advocate, the prosecutor, puts in a prima facie case, 
in itself, inhiblits, as you suggest, the plea of guilty. 

Why-well, you are questioning me. 
Mr. EVERETT. My point basically was that one of the advantages 

frequently of a guilty plea is to avoid having the court hear all of the 
evidence. I f  you are representing a defendant, you frequently like to 
get the guilty plea in and get your client out as fast as possible; but 
certainly the Air Force does not encourage the negotiated plea, as the 
other services do. 

Mr. RUNGE. This is quite right. 
Mr. EVERETT. We wondered, if they were able to afford the luxury 

of no negotiated guilty pleas, whether they could not also work out 
some procedure for providing law members, qualified law members, 
to preside at some of these 'administrative board proceedings where a 
man may be stigmatized for life as a misfit, a homosexual or any one of 
a number of things. 

Mr. RUNGE. I f  I may suggest, Mr. Everett, in terms of the respective 
workloads involved, I think the Judge Advocate of the Air Force 
can answer that better than I can. 

Mr. EVERETT. Apropos of another personnel matter, there have 
been repeated proposals for a Judge Advocate General's Corps in the 
Navy and the Air Force to match that of the Army. Do you think 
that the creation of such a corps would improve the operation of 
military justice in the other two services? 
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Mr. RUNGE. I am just clarifying with counsel where we stand on 
some legislation that is related to this matter. I think it is accurate 
to say that legislation has gone forward to the Congress, from Defense 
to the Bureau of the Budget, and forwarded to Congress, with respect 
to a Judge Advocate's Corps for the Navy. 

The Air Force is not included. 
Mr. BARTIMO. I f  I may add to that, as the Secretary has pointed out, 

the administration's position with respect to the Navy has been to go 
ahead and get a cor s for the Navy. The bill has been introduced. 
The House Armed !i ervices Committee, unfortunately, because of a 
press of business or for other reasons, has not held hearings. 

Now, with respect to the Air Force, I think, when you are asking 
why don't you have a corps in the Air Force, the simple answer is 
they do not want it. And why don't they want it ? Well, as you 
know, the Air Force has a theory-I am not saying whether it is good 
or bad; I think it is good-they want what they sometimes call a "flex- 
ibility of approach of administration." Under this systenl they do 
not have any particular corps designated as such. 

The system, I might say, has worked very well. 
Mr. RUNGE. The Air Force being the last service created, as such, 

deliberately took the position that they would not establish statutory 
technical services within the Air Force officer corps. 

But from what I know of the operations of the Judge Advocate Gen- 
eral and of the people asigned to him in the Air Force, that, for all 
practical purposes, not in terms of insignia or in terms of statutory 
symbols of paraphernalia, that the Judge Advocate General of the Air 
Force, in terms of effectiveness of military justice, has all that is re- 
quired to get the job done, even though the symbol and the statutory 
and administrative is not there. 

Mr. EVERETT. SO then you do not feel that in the other two services it 
would be necessary from the standpoint of improving the protection of 
the rights of military personnel to have such a corps ? 

Mr. RUNGE. I think that is not required. 
Mr. EVERETT. We have received proposals, suggestions, from various 

sources that the undesirable discharge should in some form be sub- 
jected to review a s  to legal issues from the Court of Military Appe9ds- 
or at least to provide review by a civilian tribunal. 

What is the reaction of your Department to that type of suggestion? 
Mr. RUNGE. I read the report of the court with interest, and I must 

say that I did not fully comprehend or understand what they were sug- 
gesting. I f  they were suggesting that the undesirable discharge action 
be reviewed by a court and eventually by the Court of Mil~tary Ap- 
peals, then i t  would seem to me that, instead of mixing the systems, that 
you ought to start off, in the first place, and run it through the court- 
martial system. On the other hand, if we are talking about a high 
level and quasi-judicial review, it seems to me that we have it in the 
departmental Discharge Review Boards. 

These are boards of very qualified officers that review these matters. 
It is true that there is not a civilian echelon in that review procedure. 

On the other hand, if it  is the civilian review of the action that 1s 
indicated, then if me are proceeding administratively, I think the way 
to solve that problem would be to change the membership of the Dls- 
charge Reviev Board. 

84154-624 
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In other words, I think either you have a judicial proceeding or you 
have an administrative proceeding. It is a question of getting civilian 
influence or review and then changing the administratwe review. 

Mr. EVERETT. With respect to the present structure and possible 
changes that you just referred to in the concluding portion of your 
answer, would you coment on proposals either to consohdate the Dis- 
charge Review Boards of each service, with the Board for Correction 
of Records in each service, or to consolidate on a departmental basis the 
boards maintained in each category by each armed service? 

Mr. RUNGE. With respect to consolidating the Discharge Review 
Board and the Correction of Military Records Board, the latter, the 
Correction of Military Records Board, has a much broader responsi- 
bility than the Discharge Review Board. 

I do not know that anything in particular would be accomplished 
by such an amalgamation. 

And if, in fact, there is something wrong, in the judgment of this 
committee or by other students of the problem, it seems .to me that it 
would lie in the structure, the authority and the standards, and that 
I see very little that can be genuinely accomplished by simply making 
one board where you have two, but with rather different missions. 

Mr. EVERETT. Would you foe1 that to insure equal justice under the 
law, as it were, it would be desirable to consolidate the Boards for 
Correction of Military Records of each service, the Board for Cor- 
rection of Military Records of the Army with the Naval Board and 
the Air Force Board ? 

Mr. RUNGE. In  other words, this would be a Department of Defense 
Board ? 

Mr. EVERETT. Right. 
Mr. RUNGE. This may be worth consideration. I t  would certainly 

give a degree of uniformity or a greater degree of uniformity. 
On the other hand, by consolidating, if you please, you will end 

up with a series of panels. Now, the panels will have cases, where- 
ever they come from, of the four services. Nonetheless, unless you 
keep mixing the panels, you may tend to get some disparity even 
within that system. I am not sure that we would make any substan- 
tial contribution to justice by creating a Department-wide board as 
opposed to three separate boards. 

There is some advantage, you see, in having separate boards. These 
people come out of the servlce. They know the operational condi- 
tions, the mores, the standards. They have a feel for the situation 
when it comes to them, when it comes out of their own service, based 
on their own experience, that they might not have if they were work- 
ing in other areas. 

Mr. EVERETT. DO you feel, apropos of the administrative discharge 
system as it presently exists, that there should be a grant of subpena 
authority either to the correction boards or to the boards that hear 
the matter in the first instance, in order that they would have the 
authority to bring in civilian witnesses who might not otherwise be 
obtainable? 

Mr. RUNGE. Subpena authority on the part of the board, or the 
defendant, if you lease, to subpena, or both. 

Mr. E V E ~ T T .  8 r both, or either. 
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Mr. RUNGE. There may be circumstances in which either the ri@t 
of the board to subpena or the right of the individual to present a wit- 
ness might be indicated. 

I think that, as  we know, they do not have the anthority now, but 
I think the boards go out of their way to develop all of the facts as 
best they can. 

I t  is true that they depend upon the willingness of the individual 
to appear, if they are not within the establishment. There might be 
some advantage, although I must say that I have not seen-it has not 
been brought to.my attention-that this authority to subpena witnesses 
is, in fact, required. But, again, this is a relatively new question and 
issue that ypu are putting to me. 

I t  is again one of these things that I think we should take a con- 
sidered look at. 

Mr. EVERETT. I have one final question, Mr. Secretary. 
One of the witnesses who will testify later has submitted a state- 

ment in which basically he takes the position that too many people 
are getting a discharge under honorable conditions; that, too often, 
the services take the line of least resistance and give a man an honor- 
able or general discharge when he should receive an undesirable dis- 
charge or should be tried by court-martial; and that this is the reason 
why the rate of honorable discharges has gone from, I believe, 95 
percent-plus to  97 percent-plus. 

We would appreciate your views on this comment. 
Mr. RUNGE. If  I may sug est that this is a rather cynical view, that f our people take the course o least resistance and, in effect, throw them 

out with a rating that they do not deserve. I hope and I trust that 
this is not the case. It is very difficult, on the other hand, to say cate- 
gorically that this does not happen. 

Commanders and staff officers concerned are human and this may 
happen in certain cases. On the other hand, I think it quite clear, to 
substantiate the services position that, in fact, we have a higher state 
of morale, we have better discipline in the service. 

I think this can be demonstrated in other ways than looking at the 
discharge records and the court-martial proceedings. 

Mr. EVEREW. YOU do not feel, then, that the formalities that are 
required by the Uniform Code, and otherwise, with reference to puni- 
tive discharges or administrative discharges are hampering the serv- 
ices ability to get the job done? 

Mr. RUNGE. I do not think so, and I want to develop this other point 
a little further. 

The services, and particularly the Army, simply because they started 
from a different base point, in the last 5 years have made a conscien- 
tious effort to improve the basic quality of the people in the establish- 
ment, both in terms of the people they are taking in, the selection and 
the scrutiny that they 've to people who want to reenlist. F We have a more sta le professional force, and, therefore, I think- 
and we know that this is the case, we know that the reenlistment rates 
are higher. We h o w  that we have more people in the service who 
are married and have children. We have a stable, professional lot 
of eople. 80 it does not indicate to me that when the punitive discharges go 
down, as we can see from the statistics, that this indicates simply mal- 
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administration or willfulness on the part of our commanders and staff 
officers, because we know that there are other factors, whether there 
was any look at the statistics, that we would know by definition as a 
social group that we have a sounder, more stable force, in which morale 
is higher and conduct generally is of a higher order. 

Mr. CREECH. Mr. Secretary, the chairman has authorized me to say 
that the subcommittee appreciates very much your coming here today 
to give us the benefit of your experience in this area of the law, and 
that it is the feeling of the subcommittee that you made a meaningful 
contribution to its Inquiry and that, as the chairman has said earlier, 
we are appreciative of the overall cooperation which we, have received 
from you and the various services and members of the Department 
of Defense in preparing for these hearings. 

Mr. RUNGE. Thank you, sir. 
And, as the chairman indicated, the committee and staff of our office 

and the people concerned in the services have the same objective. I t  
is a question of resolving and working out the best procedures to 
achieve those objectives. 

I appreciate being here. 
Mr. CREECH. Thank you very much. 
Pursuant to the instruction of the chairman, we shall recess now 

and reconvene at 2 :30 this afternoon. 
(Whereupon, at 12:50 p.m., the hearing was adjourned, to recon- 

vene at 2 :30 p.m., the same day.) 

AFTERNOON SESSION 

Senator ERVIN (presiding). The subcommittee will come to order. 
Mr. CREECH. The first witness this afternoon will be the Honorable 

Paul B. Pay, Jr., Under Secretary of the Navy. Mr. Pay will be ac- 
companied by Rear Adm. William C. Mott, USN, Jud e Advocate 
General, Department of the Navy; Rear Adm. B. J. # emmes, Jr., 
USN, Assistant Chie,f for Plans, Bureau of Naval Personnel; Brig. 
Gen. Rathvon McC. Tompkins USMC, Assistant Director of Person- 
nel, Headquarters, Marine Corps; and Col. Hamilton M. Hoyler, 
USMC, staff legal officer, Headquarters, Marine Corps. 

STATEMETJT OF RON. PAUL B. FAY, JR., UNDER. SECRETARY OF 
TH!E NAVY; ACCOMPANIED BY REAR ADM. B. J. SEMMES, U.S. 
NAVY, BUREAU OF PERSONNEL; REAR ADM. WILLIAM C. MOTT, 
U.S. N A W ,  JUDGE ADVOCAT%, (GENERAL; CAPT. JOHN CONNOLLY, 
U.S. NAVY, BUREAU OF PERSONNEL; CAPT. DALE MAYBERRY, 
US.  N A W ,  BUREAU OF PEXLSONNEL; CAPT. MACK K. GREENBEEG, 
U.S. NAVY, JUDGE ADVOCATE GENERAL; AND GEN. R. M. 
TOMPKINS, U.S. MARINE CORPS 

Mr. PAY. Mr. Chairman, I would like to preface my remarks to say 
our great interest in the constitutional law of the military has pro- 
duced such great men as Col. John Glenn and Comdr. Alan Shepard. 

Senator ERVIN. That is wonderful, two great Americans. I f  the 
good Lord will help us get Colonel Glenn back, we will have a most 
remarkable achievement. 

Mr. FAY. I think just before we came into this room lie vas just 
settling into the ocean. 
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On my rimht is General Tompkins of the Marine Corps, and on my 
left Rear ~ 8 m i r a l  Semmes of the U.S. Navy. 

Mr. Chairman, I welcome the opportunity to personally appear 
before this committee and to make available any Navy information 
which, will further the purpose of committee inquiry. I f  it please 
the committee, I shall restrict my remarks to a broad rationale of the 
Navy's policies on the matters before this body. More detailed in- 
formation on policies and procedures as they affect Navy and Marine 
Corps personnel can better be answered by qualified representatives 
from each branch. For that purpose, I have asked the Assistant Chief 
of Naval Personnel for Plans B. J. Semmes, General Tompkins of 
the Marine Corps, and Rear Admiral Mott, the Navy Judge hdvo- 
Gate General to provide technical information which the committee 
may requlre. 

Introductory to any treatment of Navy policy affecting the consti- 
tutional rights and privileges of its members, there should be clear 
understanding of the basic elements which govern the issuance of such 
policy. I n  the Navy's view, the first of these must be the law of the 
land. From the enactments of Congress dealing with military person- 
nel, we are given both general and specific direction on the many 
aspects of personnel management including incentives, awards, dis- 
cipline, and discl~arpe. Navy policy stemming from such enactment 
may respond to legislation dealing only with Navy or Marine Corps 
personnel, or to Defense Department policy affecting all services. 

A second major element which underlies all personnel policy in 
the naval service is the recognition that every such policy must con- 
tribute to the effectiveness of the Navy and Marine Corps as military 
organizations. I n  this regard we realize that a serviceman's well- 
being must be safeguarded and that high morale and esprit de corps 
cannot be maintained in an environment of harsh and unjust personnel 
policies. We also feel, however, that military effectiveness will be 
damaged if we fail to differentiate between honorable service and that 
which is less than honorable. Taking this into account, our present 
policies attempt to reward honorable service with honorable recogni- 
tion and to withhold such recognition from those who refuse to accept 
the obligation of military service. 

From an examination of the questions forwarded earlier by you, 
Mr. Chairman, to Mr. McNamara, we feel that two areas of particular 
committee interest relate to the Navy's policy on and use of the ad- 
ministrative discharge and the overall adequacy of safeguards to 
constitutional rights in both legal and administrative proceedings. 

Turning first to the administrative discharge. As you know, all 
services operate on a Defense Department policy which establishes 
uniform standards for discharge. I n  implementing that policy, the 
Navy and Marine Corps have established service policies which re- 
spond to the particular needs of each branch. At  the outset, let me 
say that the administrative discharge for cause fills a vital need which 
can be satisfied by no other means. Administrative discharges are 
not limited to the handling of poor performance alone but also serve 
a variety of other needs. These include the separation of recruits who 
for one reason or another cannot complete early training, the separa- 
tion of persons with personality disorders and those who through no 
fault of their own cannot complete a, service enlistment. 



50 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 

I n  cases of overall bad performance or specific incidents of mis- 
behavior or misconduct, the administrative discharge is resorted to 
only after it has been determined that further retention of the indi- 
vidual would not be in the best interests of the service. I n  this cate- 
gory there are three broad classifications : First, the individual who 
has been tried and convicted in a civil court of serious crime. Since 
it is not feasible to retry these persons for the same offense and since 
their retention would often be damaging to command morale, they 
are best separated administratively. The second classification is that 
of the admitted participant in homosexual zcts where trial by courts- 
martial is not feasible because of lack of corroborating evidence or 
refusal of witnesses to testify. I n  the presence of convincing evidence 
of homosexual involvement, such persons must be separated as mil- 
itary liabilities. The third classification involving administrative 
separation for misbehavior concerns the chronic military offender 
whose individual offenses may not warrant punitive discharge but 
where the total record provides ample evidence that the individua17s 
retention will lead to further disciplinary involvement and punitive 
discharge. 

The naval service cannot harbor the above-described convicted 
felons, sexual deviates, and chronic military offenders. To  do so svoulcl 
be to damage the moral fiber and military effectiveness of the organi- 
zation. They cannot be segregated in the se,rvice and their presence 
in any command tends to degrade the attractiveness of the service for 
high-grade career personnel. By the same token, a service which is 
dependent upon the community for the recruitment of sons and daugh- 
ters cannot afford the inevitable public image that comes with mis- 
conduct of a small percentage of military personnel. 

I f  it can be agreed that administrative separation is appropriate 
for certain types of misconduct, there remains the question of what 
type discharge shall be issued-honorable discharg!, general dis- 
charge, or undesirable discharge. I n  these days of universal military 
service, every young man who is physically able is liable to serve a 
period of active and Reserve service. I n  the Navy and Marine Corps, 
honorable separation is not given lightly. It is based upon marks 
accumulated during the entire period of enlistment. It is held up as 
something to work for while in service and has come to have consicl- 
erable meaning in the civilian community as evidence of reliability. 
Persons who complete their enlistment or period of obligated service 
but who have not maintained good conduct grades are given general 
discharges. Neither honorable nor general discharge is appropriate 
for the individual who through his own serious misbehavior must be 
separated before he has completed service. I n  effect, such an individ- 
ual has achieved early release from the legal obligation of active serv- 
ice and has completely escaped any Inactive Reserve obligation which 
might apply to his enlistment. To characterize his service and dis- 
charge as honorable or under honorable conditions would be to neg~ te  
the incentives now operating in behalf of truly honorable service. 
We believe that the undesirable discharge does fill a requirement ancl 
that its selective use accurately reflects the deserved discharge of a 
very small percentage of service personnel. I n  like manner, we believe 
that general discharges should be given when poor performance war- 
rants a discharge less severe than undesirable. 
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Relative to the matter of protecting and safeguarding constitu- 
tional rights in legal and administrative procedures, I feel that the 
rigllts of Navy men and Marines are adequately safeguarded under 
tile provisions of the Uniform Code of Military Justice, and Defense 
Department policies governing administrative separat' ion. The uni- 
form code insures the protection of individual rights from the time 
tile person is first suspected of havin committed an offense until 
h a 1  review of his ease by the U.S. h u r t  of Military Appeals is 
completed. I n  the case of administrative discharge unaer conditions 
&er than honorable, Navy and Marine Corps procedures restrict such 
action to a very small percentage of offenders and then only after 
%dequate safeguard of individual rights. 

I n  summary, the Navy and Marine Corps feel very keenly the 
responsibility of safeguarding the interests of individual members 
of our service. We also recognize that the shortcomings of recruiting 
procedures and early screening permit entry into the service of a few 
individuals who will not respond to the stimuli of leadership, disci- 
pline, and ride of service which motivate most young servicemea. 
For some o f these individuals, separation will be through the process 
of courts-martial. For  others, administrative discharge, whether 
under honorable or other than honorable conditions, should be used. 

Senator ERVIN. Proceed, Mr. Creech. 
Mr. CF~ECH. Thank you, sir. 
Mr. Secretary,.you have supplied the subcommittee with a great 

deal of information in advance, and so me shall endeavor to avoid 
repetitive questioning. However, there are a number of questions 
that we would like to pose a t  this time to either you or one of your 
aides. 

You mentioned, sir, on the last page of your statenlent that in the 
case of administrative discharges under conditions other than honor- 
able, that these procedures are restricted to a very small percentage of 
offenders, and then only after adequate safeguards of individual 
rights. 

This morning Assistant Secretary Runge indicated to us a number 
of safeguards, and I don't know if you are familiar with his statement 
and if you are alluding to the same safeguards which he mentioned. 

Specifically he alluded to such things as the individual  dl be 
given notice. I n  other words, he will be given some opportunity t o  
be advised that this is being considered, and to have his case heard 
by a board of not less than three officers, and so forth, and to appear 
in person, be represented by counsel if reasonably available, and 
submit statements in his own defense. 

Are there any other safeguards that you have in mind in addition 
to those which he mentioned this morning? 

Mr. FAY. We use all those safeguards, and I am trying to think 
of any other safeguards. Can you think of any, Admiral? 

Admiral Mom. We have a departmental review in some cases. 
Mr. FAY. That comes after, for the Navy. I would think they gen- 

erally cover the safeguards that the administrative discharge allows 
a man. 

Mr. CF~ECH. Well, sir, I should like to inquire as to whether there 
is any set time with r e g ~ r d  to notice?. I s  an individual given a cer- 
tain number of days7 notice ? 
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Mr. FAY. Prior to being notified of what his type of discharge is 
going to be? 

Mr. CREECH. Yes, prior to having his case heard by the board, is 
he given a certain definite number of days' notice or does this vary 
witli the individual cases ? 

Mr. FAY. NO, he is not given any set time. 
Mr. CREECH. IS there any rule of thumb,? 
Mr. FAY. NO. I would think it is just as a matter of the aclminis- 

trative ability to get the case before these officers. 
Mr. CREECH: I wonder, sir, if you would enlighten us as to what 

is meant in the Navy when we say that he shall be represented by 
counsel, if reasonably available, rather than who if reasonably avail- 
able shall be a lawyer. 

Mr. FAY. -4s you probably know, we have the Navy School of Jus- 
tice, tlirouah which we put about 1,500 officers a year for about a 
period of 7 weeks. They are given a background of how courts- 
martid and administrative discharges are handled. 

It is generally found that there will be some of these officers avail- 
able for this man to have as counsel, if there is not a lawyer available. 
He  does have the right if lie so desires and wants to employ a private 
counsel. 

Mr. CREECEI. What mould happen in the case of a man who is at 
sea, for instance, who wanted to employ private counsel? Would 
his case be continued until he was in port and have the opportunity to 
employ counsel 8 

Mr. FAY. AS Admiral Mott just informed me, very few of these 
cases are processed at sea. I f  the case should be processed on board 
ship at sea? and a lawyer is on board that ship, he would be assigned as 
counsel if his other duties did not prevent him from serving as counsel. 

Mr. CREECH. And the same would be true I presume for men who 
are stationed overseas ? 

Mr. FAY. That is correct. 
Mr. C ~ E C H .  I was impressed witli your statement, sir, concerning 

tlie degree of emphasis which tlie Navy and the Marine Corps places, 
of course, on honorable separation. You have iiiclicated that this is 
not something which is considered lightly. 

We have had it proposed to us that in some services perhaps honor- 
able discharges are given in some instances to avoid the difficulty of 
ferreting out people, of confronting them with courts-martial, and 
situations which might be difficult to process. I gather from your 
statement that you do not feel this is tlie case. 

Mr. FAY. That is not the case in the Navy or the Marine Corps. 
Mr. CWCH. I was also very interested in y o ~ ~ r  statement that- 

since i t  is not feasible to retry these persons for the same offense- 

meaning, of course, Marines and sailors who have been convictecl by 
civilian courts, civil courts- 
and since their retention would often be damaging to comand morale, they a re  
best separated administratively. 

We have had a number of complaints from servicemen alleging that 
in some instances they may not be tried for the same offense, so we are 
not maintaining that there is double jeopardy, but they have main- 
tained that they were tried for offenses growing out of the offenses 
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for which .they were tried in civil court, and in some instances the 
is mad? that, where they were convicted of relatively minor 

offenses by the civil court, they had been administratively processed 
for what the considered to be a very minor offense. 

Mr. FAY. some offenses in the civilian community are looked on 
with less severity than 'those in the military community. I think we 

appreciate that you live in a different life under a military com- 
munity than you do in a civilian community. The offender must be 
considered in the light of the effect on the naval service and the effect 
on the morale of other men serving with the individual who has com- 
]nitted the offense. 

Mr. CREECH. SO that one consideration would not necessarily be 
the seriousness olf the offense per se, but its impact upon the service. 
Would that be a consideration? 

Mr. FAY. I would feel that is correct. Do you concur with that, 
Admiral ? 

Admiral SEMMES. Suitability of the man. 
Admiral Mom. I would like to point out that our regulations state 

that you can't try a man for the same act or acts unless i t  is approved 
by the Secretary. 

Mr. CREECH. Thank you very much. That is very interesting. I 
don't believe that is a requirement, or rather that that is a regal a t' ion 
of the Army and the Air Force. Do you know ? 

Admiral Mom. I can't answ,er that question. We will provide it 
for the record, or they mill provide it. 

Mr. CREECH. I think we will perhaps ask them the same question. 
What is your feeling, Mr. Secretary, with regard to the procedures 
which are employed in administrative discharges, and for that matter 
courts-martial? Do you feel there should be any different procedures 
for wartime as opposed to peacetime? 

Mr. FAT. NO, I don't. Of course, I think the one thing that in mar- 
time, your prime objective is winning the war, and everything else 
has to be secondary to winning the war. 

Now if we find that under wartime conditions that we have to limit 
the procedures to a degree in order to satisfy our desire of winning 
the war, I think that will have to be considered a t  that time. But I 
mould think the procedures that we have now sho~dd adequately take 
care of us during wartime. 

Mr. CREECH. It has been recoinmended., i t  has been proposed rather, 
that there is no necessity for military jurisdiction over retired person- 
nel not on active duty. I n  your opinion should this jurisdiction be 
eliminated ? 

Mr. FAY. YOU are speaking of retired military personnel? 
Mr. CREECH. That is right. 
Mr. FAY. Who are still on military retired pay ? 
Mr. CREECH. Yes. 
Mr. FAY. I would like to pass that one to the Judge Advocate 

General. 
Admiral MOTT. We have actually tried a t  least one retired officer, 

and he has been convicted. 
However, we try retired officers in very rare instances. It has been 

my recommendation to the Secretary in the past that me not try a 
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man unless the Navy was so inextricably involved in the case that 
it reflected upon the whole Navy. 

You may remember the case of Admiral Erdman, in which there 
was considerable pressure on the Navy to try this officer by general 
court-martial. The Secretary decided not to do this, that is, not to 
ask that he be delivered to the Navy for prosecution. It was pri- 
marily a civil offense, and the Department of Justice had jurisdiction. 
I felt the Department of Justice should proceed in the case, which 
the Department of Justice did. 

So by and large it not only has been my recommendation as Judge 
Advocate General to the Secretary not to try retired people, but the 
Secretary has gone along with it. 

However, we mould not wish to relinquish our jurisdiction over 
retired personnel because there are certain cases, where the Navy 
might want to take action. We have had one homosexual case 
where there were active military people involved, and we felt that this 
so involved the service thalt the service should retain jurisdiction, the 
Congress having specifically given it to the service by law. 

Mr. CREECH. My next question concerns courts-martial, and I won- 
der as a practical matter how are the members of the court-martial 
selected by the commanding officer. 

Mr. FAY. IS that directed to me? 
Mr. CREECH. It would be directed to you, sir. 
Mr. FAY. I will just say what I know about it, and then I will pass 

it to the Judge Advocate General. I f  you are speaking of just a 
summary court-martial, I think that the commanding officer picks the 
man he feels is the best qualified along legal matters. This would 
probably be somebody who has been through the Naval School of 
Justice. 

I f  he happens to be a lawyer, he would be the man he could select, 
but in most cases he would be the man who is familiar with the pro- 
cedures, and in the case of the special court-martial, again i t  would 
apply to the three members of the court-martial, that is the people who 
are the closest and the best and most familiar with the legal practices 
of the court-martial. 

As to the general court-martial, I will pass that to the Judge 
Advocate General. 

Admiral MOTT. Mr. Counsel, I don3 really think the criteria for 
selection of court, members varies between commands, whether it be 
high command that select the general court-martial members or 
whether it be the commanding officer of a ship who selects the special 
court-martial, or the summary court members. All are bound by 
good sense and experience to pick the most mature and most judicially 
minded people that are available. Actually the Manual for Courts- 
Martial abjures him to do exactly this, that he in every case should 
pick people to sit on courts, sitting in judgment of either their fellow 
officers or their men, who are by experience the most mature people 
available. This is the general law which would apply whenever court 
members were picked. 

M~.CREECH. TO what extent is a member, is a court-martial member's 
performance, reflected in his efficiency ratina? 

Admiral Mom. It shouldn't be reflecte8 at  all. I don't actually 
know of cases where it is. 
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I n  other words, for a reporting senior to make any remarks which 
are derogatory would violate the law ; that is derogatory about a man's 
service on a court. It has always been my advice to reporting seniors 
not even to say anything that was good about court services. 

You can handle his fitness report in other ways without specifically 
commenting upon his seryice in a court-martial, by commenting on 
how he dischar es hls dutles generally. I n  the Navy I don't know of I any case since t e Uniform Code of Military Justice went into effect 
where command has commented in fitness reports upon the service of 
members of courts. 

Mr. CREECH. Your answer would be circumscribed, I presume, to 
the Navy and Marine Corps. 

Admiral Mom. That is correct. 
Mr. CREECH. I n  your experience. 
Admiral MOTT. That is correct. We have had one or two cases 

early in the code, the United States v. Deain, where there might have 
been some pressure put upon court members by the president of the 
general court-martial. We solved that problem by getting rid of the 
permanent president, and we don't have that any more. 

Mr. CREECH. I am sure that you are aware that this is one of the 
ty es of complaints which the subcommittee has received- command 
in ! uence ; and of course in a recent case, as recently as last December, 
the Court of Military Appeals reversed the case on the basis of com- 
mand influence. 

Admiral MOTT. That is not a Navy case, however. 
Mr. CR~ECH. YOU are correct, i t  was an Army case. Sanator Ervin 

indicated this morning, of coursn,, that he was pleased to be informed 
by the Army that there was a new regulation, so that in the future 
the commanding officer will not be giving instructions to courts- 
martial, and we understand that this is being entertained by the Navy, 
that you are considering such a regulation. I s  this correct? Do you 
care to comment on that? 

Mr. FAY. Would you repeat that again? 
Mr. CREECH. Yes. Senator Ervin has been informed by t,he Army 

that no longer will the commanding officer give instruction to courts- 
martial members with reference to the administration of military 
justice. 

Mr. FAY. I will pass this again to the JAG. 
Admiral MOTT. AS you are aware, sir, paragraph 38 of the Manual 

for Courts-Martial allows this kind of instruction for courts. How- 
ever, it is a very delicate matter. 

You hate not to give these people any instructions in their duties 
as jurors, and yet you must treat very carefully to see to i t  that you 
don't get on the wrong side of the line and say something which might 
be considered to prejudice the trial of the case. 

I know that when I was a district legal officer, I wouldn't allow 
anybody else in my shop to give that instruction. I gave i t  myself. 
And I might say that I always advised command not to give it. 

I would hesitate to say, Mr. Counsel, that we should give up all 
efforts to instruct court-martial members in the duties that they would 
have when they became members. 

I would say that there are methods of proper control. The instruc- 
tion should be given so far  ahead of their prospective service that 
lt couldn't possibly taint their service. 
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But I will admit to you, sir, thak it is a most delicate area. Of 
course, this problem of article 38 instruction would be solved by send- 
ing these pcmple to the School of Naval Justice for 7 weeks. We try to 
send as many as we can. There they get the kind of education and 
instruction which gives them the necessary information to sit as a 
court member. 

Mr. CREECH. It is our understanding that the Navy is contemplat- 
ing at this time issuing a brochure or booklet which would be issued, 
and in that way overcome any obstacle to the courts-martial being 
informed, and by the same token would avoid the opportunity for 
any command influence by avoiding the discretionary appraisal by 
the commanding officer. 

Admiral MOTT. That is correct. It will be a most difficult book 
to write and to review. 

Mr. CREECH. But are we correct in that understanding, sir ? 
Admiral MOTT. YOU are correct ; yes, sir. 
Senator ERVIN. I am under the mpression that when you have a 

court-martial in the Navy, and you have heard the evidence and the 
time comes for the court to make a decision, that nnder the practice 
the youngest officer in the court has to vote first, is that correct? 

Mr. FAY. The youngest officer has to vote first? 
Senator ERVIN. Yes. 
Mr. FAY. That is correct. 
Senator ERVIN. I11 other words, that avoids the young officer being 

influenced by anything except his own judgment. I n  other words, not 
yielding in deference to some member of the court who may have had 
more experience. 

Mr. FAY. Or who are senior to him. 
Mr. CREECH. I mculd just like to inquire, sir, in your view if the 

handbook at such time as i t  is available would preempt the necessity 
for any instruction by the commanding officer or anyone else lo the 
court-martial. 

Admiral MOTT. I would say that is the design, Mr. Connsel, that it 
would preempt the field. 

I would like to add that usually the may this article 38 instruction 
is carried on is before the court is really impaneled, as yon would put 
it in civilian parlance. You have a whole group of prospective court 
members that yon bring in, and you give them this instrnction before 
they ever sit on a court-martial of any kind. 

Mr. CREECH. Mr. Secretary, I should like to ask you, sir, What is 
your view with regard to the accusation that the Uniform Code of 
Military Justice is too unwieldy to work effectively d ~ ~ r i n g  wartime? 

Mr. FAY. Well, No. 1, it hasn't been tried in wartime, so it is a pretty 
hard question to answer. I would say that it will have to stand the 
test of time. 

Mr. CREECH. I am certain that you are aware that certain men who 
have been prominent in the field of the administration of military 
justice, certainly at  least one individual, has on occasion proposed that 
the code be repealed, and that the Court of Military Appeals be abol- 
ished. I wonder what your reaction to that proposal is. 

Mr. FAY. Although I have never been exposed personally to the 
operation of the Court of Military Appeals, my feeling is that it works 
very well. 
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I think the UCMJ is a very fair way of dealifng with people. We 
feel that the administrative discharges, in the way they have been 
handled, the courts-martial the way they have been handled, the man 
gets justice before either method of discharge. 

Mr. CREECH. DO YOU have any further comments? 
Mr. FAY. Yes. 
Admiral MOTT. Admiral Radford, when he was commander in chief 

of the Pacific Fleet, after the Korean war or during the Korean war, 
a study made of all of the commands i11 the F a r  East. The con- 

clusion of Admiral Radford was that the code would work in wartime, 
judaed by the test it was given in the Korean war. 

$r. CREECH. Thank yon, sir. Mr. Secretary, are yon familiar with 
the bill which would provide for the issuance of rehabilitation 
certificates 2 

Mr. FAY. I am not familiar with it in detail. I know of it along 
in the broad scope of which you expressed yourself. 

Mr. CREECH. I wondered if you would care to comment on that 
proposal. 

Mr. FAY. Unless I became more familiar with it and the effect it 
would have upon our judicial policies and the way we are handling 
ourselves, I would rather not comment. 

Mr. CREECH. Would you catre for any of your aides to speak on it ? 
Mr. FAY. We could submit a position for the record, if that would 

be desirable., 
Mr. CREECH. I think that would be helpful and desirable. 
(The material referred to  is as follows:) 

DEPARTMENT OF THE NAVY POSITION ON H.R. 1935, 8 7 ~ ~  CONGRESS 

The Department of the Navy believes that the Department of Defense position, 
as presented in General Counsel, DOD, letter to the chairman, Committee on 
Armed Services, House of Representatives on 25 May 1961, is both sound and 
tenable. This letter is included in House of Representatives Report No. 515 on 
H.R. 1935, 87th Congress. 

The opposition to H.R. 1935 is  not predicated upon the belief that discharge 
review boards and records correction boards would be unable to cope with the 
additional workload which would result from enactment of the legislation. With 
additional personnel and budgetary support, these boards could handle such ad- 
dtional duties. The Department of the Navy does, however, consider it inappro- 
priate to have agencies of the Armed Forces issue exemplary civilian rehabilita- 
tion certi6cates attesting to the character, conduct, and habits of persons after 
they have been discharged from the service and become members of the civilian 
community, because such matters are not within the implied competence of mili- 
tary organizations. They do properly fall within the purview of civilian agencies, 
Federal and State, which deal with the welfare and social readjustment of 
civilians. 

Mr. EVERETT. At  an earlier point, reference was made by Admiral 
M o t  to the Deain case which involved a permanent president of the 
Navy court-martial who would rate the other members. 

We have heard claims from various sources-we have heard this 
with reference to the other two services actually-that in the boards 
of review the senior member, the chairman of the board, would rate 
the other members, would give them their efficiency rating, which 
seems to involve the same type of problem presented by the Navy 
case that I referred to earlier. 

I n  the Navy does the chairman of the board of review rate its 
military members? 
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Mr. FAY. No, he does not, unequivocally no. 
Mr. EVERETT. I n  the Navy, as I understand it, unlike the other 

two services, you have used civilians on your boards of review along 
with nr,val personnel. Has this worked out satisfactorily? 

Mr. FAY. I believe on our board of review we have civilians, and 
we have officers, and it has worked out very well. 

Mr. EVERETT. NOW in reference to an earlier answer I believe you 
ointed out on the basis of the information provided by Aclmiral 

ifott, that most of the administrative discharges are processed in 
port and at  a time when lawyers are reasonably available, and not 
processed at sea. 

Under those circumstances we wondered whether there was any 
necessity for trying a special court-martial case resulting in a bad 
conduct discharge, without having an attorney available to represent 
the defendant. 

I n  other words, is there a necessity to give a man a bad-conduct 
discharge while he is at  sea, and not hold the whole procedure at a 
time when the ship is docked? 

Mr. FAY. I think under many circumstances we do hold the court- 
martial a t  the dockside. Now if i t  is necessary to hold i t  a t  sea, it is 
because they are not going to get to dockside in time, or they woulcln't 
be able to convene at  dockside. 

Mr. EVERETT. It has been our understandi1:g that in only a small 
percentage of the special courts-martial resulting in bad-conduct dis- 
char es in the Navy was an attorney provided for the defendant, 
for t%e accused, and if these cases are trled in port, why is it that an 
attorney is not furnished? Wouldn't he be reasonably available? 

Mr. FAY. If he is not there, it is because he isn't reasonably 
available. 

Mr. EVERETT. Apropos of reasonable availability, how many law- 
yers are there available in the Navy, and if the cases are tried in 
port, why would there be such difficulty in getting a qualified law 
specialist, who is present, to advise the accused? 

Mr. FAY. We have, as you know, 668,000, roughly, in the Navy, 
and we have 471 lawyers, and it puts a great burden on them. 

We have the Navy School of Justice at  which officers are indoc- 
trinated in the ways of the law. We feel that the graduates of this 
school do a very representative job and very few of the cases that 
the? act on are actually overturned by a higher authority. So we 
feel that they have done a very good job. 

(Discussion off the record.) 
Mr. EVERETT. Apropos of the Navy problem of the unavailability- 

of lawyers, do you feel that a separate JAG Corps in the Navy would 
aid in obtaining more lawyers, or do you think you need more lawyers?' 

Mr. FAY. Actually we have a ceiling of 566 that we are allowed, 
and we have not been able to build up to that, although we are en- 
deavoring to build up to the higher number of 566. 

Of course, with the appointment of a new Secretary of the Navy 
recently he has the right to state his views on this r d i n g  legisla- 
tion. $%ether the new Secretary will support the J G bill remains 
to be seen. However, the legislation is before the Congress now. 

Mr. EVERETT. IS one of the theories underlying that proposed leg- 
islation that it would attract more lawyers into the service and into 



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 59 

the Navy, and thereby enable you to provide counsel in situations such 
as those which we were referring to? 

Mr. FAY. I have heard that strona argument from the Judge Advo- 
cate General on my right and then? have heard it represented from 
tile other sicle otl my left, so this is something which I think probably 
tile legislntlon itself would have to decide. 

Now we are getting very good young lawyers, and m-e have good 
senior lawyers now, as you can attest to from the officer on my right 

the one directly behind me. But numbers is a problem and 
maybe it isnlt just a JAG Corps bill that is going to solve our problem 
of getting highly competent people. Maybe there is something related 
to pay. 

Mr. EVERETT. I n  another vein, with reference to availability of 
prsonnel, am I correct in the premise that there is some provision in 
the uniform code for interservice use of personnel? 

In  other words, for use in a Navy court-martial of a qualified 
Air Force law officer and so forth; and, if that premise is correct, 
what efforts, if any, have been undertaken by either the Navy or the 
other two services, to your knowledge, to utilize legal talent that 
might be available in a different service? 

Mr. FAY. I wo~dd like to pass this question, but I would like to 
make one commen2, in passing. 

I am not familiar with it, but it would appear that this wouldn't 
serve the best interests of the separate servlce, because the different 
services have problems which are unique to their o~vn service, and I 
think maybe somebody coming from another service wouldn't under- 
stand quite the background which created the situation. But I would , 
like to pass the question to the Judge Advocate General. 

Admiral MOTT. I believe this is a matter for determination by the 
service Secretaries. The law permits it, you are quite correct. 

There is a provision in the Uniform Code of Military Justice which 
mould allow a law officer of one service to sit in the general court- 
martial of another. 

I t  hasn'h been done, to my knowledge, although I do remember 
a very famous trial of an Army officer in which I was requested to 
furnish a naval defense counsel. The Army officer requested this par- 
ticular officer to defend him. I found him reasonably available and 
provided him to defend the Army officer concerned. 

Mr. EVERETT. I n  that same vein, Admiral, can you see any difficulty 
that, say an Army law officer would have in trying a case before a 
Navy court-martial, or an Army trial counsel prosecuting a case be- 
fore a Navy court-martial, or vice versa ? 

Admiral MOTT. It would depend somewhat on the case. There are 
certain cases in which there would be no difficulty whatsoever. There 
would be other cases in which the Army or the Air Force officer might 
have a lot of homework to do to learn Navy orders and Navy com- 
mand structure and so on. 

But I just feel that this is an area which we shouldn't get into 
unless we are forced to get into it. I feel that we should stick to our 
own service. It would probably make command unhappy in both the 
Navy, the Air Force, and the Army, to have such substitution. 

Mr. EVERETT. Mr. Secretary, the Army, as we understand it, pi- 
oneered in developing a structure of military judges, specialized law 
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officers who do nothing but try cases, do nothing but perform duty as 
judges. 

I t  was our understancling that the Wavy had also experimented with 
this program, and according to the responses furnished to the chair- 
man earlier, this progranl had cut the error at  the trial level by a very 
significant percentage. 

TVe wondered what plans the Navy had either for continuing this 
program or for expanding it, or whether, on the other hand, they 
intended to cut it out altogether. 

Mr. FAY. No. The Navy is trying this on a trial basis now, and 
I think they have found that it has been very successf~~l so far, and 
I thinlr if it continues to show the success it has, that we will recom- 
mend that this be expanded. 

Mr. WATERS. Mr. Fay, I just have one or two questions. I think 
you indicated that in connection with the rating of members of the 
court-martial, it  could be handled in some other mays. Do you recall 
those words? Perhaps it was Admiral Mott. 

Mr. FAY. I think it was. 
Admiral MOTT. They were my words. What I was suggesting 

was that when you rate an officer, you rate him on his overall per- 
formance of duty and on the fitness report form there is a place, I 
believe, which says "collateral duties." 

You could take his court service into consideration there. That is 
to say, if he performed very well, you would mark him high in col- 
lateral duties. You might possibly, if he had gone into the court out 
of uniform or something like that, mark him down in military neat- 
ness just as you would if he went in some other place out of uniform. 

It has nothing to do with his performance as a member of the court. 
It is just an overall evaluation of his service as a military officer. 

Mr. WATERS. AS I understand it then, Admiral, any dissatisfaction 
expressed by a convening authority would certainly not be under any 
circnmstances reflected on an officer's efficiency report for any other 
reason. 

Admiral Mom. That is correct. I might give you an example. I 
mon't mention where, but I went into a courtroom at a command 
recently where I noticed that not only didn't they have the accused 
in the proper uniform of the day, but the court members were in 
every different kind of uniform that the Navy has. It was a very 
unmilitary looking place, and I suggested to the admiral at  this 
particular command that he ought to look into the way he ran his 
courts. After all, this is a place where the military is on display. 
Their appearance has nothing to do with the way they vote or their 
performance, but it does have something to do with the way they 
look and the way they condnct themselves. 

Mr. WATERS. Thank you, Admiral. 
Mr. Fay, I believe perhaps your expression in connection with the 

use of administrative discharges in court-martial was that they worked 
very well for the type of men upon whom they were used. I s  that 
correct ? 

Mr. FAY. Well, for- 
Mr. WATERS. I don't want to state your words inaccurately. 
Mr. FAY. If  I said it that way, I would like to rephrase it. I would 

say that they work very well for the people who have to be brought 
before them. 
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Mr. WATERS. And would you care to elaborate on that, sir? 
Mr. FAY. Well, I would be happy to. I t  might take some time 

because it would take the full gamut of the charges of the people who 
would be b~ought before them. 

But I will say that when we speak of undesirable discharges, we 
are speaking of only 2 percent of the people who receive administrative 
discharges. So we are speaking of a very small amount. 

Mr. WATERB. The reason I brought that up is perhaps for the pur- 
pose of clarification. Certainly you didn't Indicate or mean to indi- 
cate in any way that this was because the people had something wrong 

them that they were brought up in that fashion ? 
Mr. FAY. No. I think the individual himself creates the situation 

that brings him up under these administrative procedures. 
Mr. WATERS. Thank you, sir. Thank you, Mr. Chairman. 
Senator ERVIN. Could it be said that a general discharge is used 

to separate from the service persons who have certain defects in a ti- 

serious lapses in behavior ? 
K tudes or medical capacity or behavior, rather than a person who as 

Mr. FAY. That is correct, and, Mr. Chairman, amazingly enough 
even of those groups of people who fall into the unsuitable category, 
two-thirds of those ople get honorable discharges and only one- 
third get general discErgs. 

Senator ERVIN. In  other words, it is reserved to those who in a very 
real sense are inadequate to meet the high standards that you would 
like to have in the service? 

Mr. FAY. That is correct. 
Senator ERVIN. IS it a fair inference that a substantial proportion 

of those who receive undesirable discharges take those discharges 
rather than to be subjected to court-martial ? 

Mr. FAY. That is true. 
Senator ERVIN. They refer to go out that way rather than to be 

subjected to court-martia , and the Navy of course prefers that method 
also ? 

P 
Mr. FAY. That is correct. 
Mr. EVERETT. I have one more question in somewhat the same vein. 

We had a general impression from some of the material furnished to 
us that in the Navy the practice is that if a man is proposed for un- 
desirable discharge because of misconduct, and if he requested trial 
by court-martial. and you do not try him by court-martial, for what- 
ever reason i t  may be, then he is given the benefit of the doubt and 
given a discharge under honorable conditions. I s  that a correct under- 
standing ? 

Mr. FAY. Could you phrase that again, please? 
Mr. EVERETT. That if you are thinking of discharging a sailor or 

marine by reason of misconduct, giving him an undesirable discharge, 
and if he says, "No, I want to be tried by court-martial for this", and 
if for some reason you decide not to try him, then he is given the benefit 
of the doubt and discharged under honorable conditions. Is that the 
way it works ? 

Mr. FAY. I am told that that is the way it works. 
I 

Mr. EVERETT. That if he wanted a trial, he would get the benefit of 
, the doubt and would be presumed innocent unless it was proved that 

he was guilty when tried by a court-martial? 

84154 -2----5 
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Mr. FAY. I find it hard to accept, but I am told that is the way it 
has worked in the cases that they have had brought before them. This 
situation applies only to sex perversion cases. 

Mr. EVERETT. Thank you. 
Senator ERVIN. Mr. Secretary, if there are no further questions we 

certainly are indebted to you and the members of your staff for the 
assistance you have given us in this matter, and I am certain that 
your objectives and ours are the same. 

Mr. FAY. Thank you very much, Mr. Chairman, and thank you for 
your very fair treatment of us. 

Mr. CREECH. The next witness will be the Honorable Alfred B. Fitt, 
Deputy Under Secretary of the Army for Manpower. Mr. Pitt, I 
believe you are accompanied by Mr. Raymond Williams, Executive 
Secretary of the Army Board for Correction of Military Records; 
Maj. Gen. Robert A. Hewitt, Director, Military Personnel Manage- 
ment, Deputy Chief of Staff for Personnel; and Maj. Gen. Bruce 
Easley, Director, Army Council for Review Boards. 

STATEJIENTS OF HON. ALFRED B. FITT, DEPUTY UNDER SECRE- 
TARY OF THE ARMY (MANPOWER), AND BRIG. GEN. A. B. TODD, 
JAG; AOCOMPANIED BY RAYMOND WILLIAMS, EXECUTIVE 
SECRETARY, ARMY BOARD FOR CORRECTION OF MILITARY 
RECORDS; MAJ. 'GEN. ROBERT A. HEWITT, DIRECTOR, MILITARY 
PERSONNEL MANAGEMEXI!, OFFICE OF DEPUTY CHIEF OF STAm 
FOR PERSONNEL; MAJ. GEN. BRUCE EASLEY, DIRECTOR, ARMY 
COUNCIL OF REVIEW BOARDS; AND COL. ALVIN D. ROBBINS, 
EXECUTIVE, ARMY COUNCIL OF REVIEW BOARDS 

Mr. FITT. Mr. Williams is not here this afternoon, but we are pre- 
pared to go ahead. 

Mr. CREECH. Would you please identify the gentlemen with you 
for the record ? 

Mr. FITT. My name is Alfred B. Fitt,, Deputy Under Secretary of 
t,he Army for Manpower. On my right is Brig. Gen. Alan B. Todd, 
Assistant Judge Advocate General for Military Justice, and on his 
right, is Maj. Gen. Robert A. Hewitt, Director of Military Personnel. 

On my left is Maj. Gen. Bruce Easley, Director of the Army Council 
of Review Boards, and I should say that General Todd will follow 
me with a prepared statement, concerned primarily with the rights 
and protections afforded to our Army personnel in trials by courts- 
martial. 

My statement to you. today will primarily be concerned with the 
subject of administrative discharges from the Army, but before getting 
down to details I have some general comments which I hope will be 
helpful to the subcommittee. 

The Army is an amazingly large institution, and that it runs at all, 
much less well-and I suggest that it does run well-is a circumstance 
for which all Americans are entitled to be proud and thankful. At 
the moment there are over a million soldiers in !piform. Since the 
beginning of World War  I1 more than 15 million men and women have 
worn that uniform, so you can see that a very significant fraction of 
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our adult population has had real, living, breathing experience with 
Army customs, habits, discipline, and achievements. 

In  those i t  touches directly the Army inspires as many emotions as 
are found in mankind. The horrors of war aside, most are happy in 
their service careers ; some grumble ; some fall in between ; but the 
Army is a pnde-inspiring institution, and those who have served in 
it, or are serving now, are almost all of them proud of their roles and 
proud to be able to say they have served their country in this fashion. 

The point I seek to make is that the Army is not a monolithic estab- 
lishment separate and apart from the American stream, with concepts 
and practices opposed to our country's carefully built and carefully 
preserved traditions of justice and decency and freedom. It is not a 
totalitarian organization, with officers arrayed wainst enlisted man 
and giving only lip service to the standards emEodied in our Con- 
stitution or in the laws that Congress has passed for the government of 
the armed services. 

Many people have only the vaguest notion of military justice, and 
when they think about it at  all they tend to perceive the Army as 
an establishment in which obedience is coerced and disobedience or 
misconduct ruthlessly, swiftly, and arbitrarily punished, with no 
hope of appeal or escape from the supposed brutalities of the system. 

Yet nothing could be further from the truth. Over and over again, 
as my own experience with Army justice and Army discharge pro- 
cedures has broadened, I have been struck by the scrupulous care 
which is taken to give maximum protection to the serviceman whose 
contribution or faithfulness have come into question. His ent.itle- 
ment to counsel is, for example, far  greater than that of a person 
out of uniform. Adverse decisions, whether by a court-martial or 
an administrative board are not only subject to review, but the re- 
view is automatic and in almost all cases multiple. Even after his 
separation from service the man with a less-than-honorable discharge 
can petition the Army Discharge Review Board to up rade it, and 
if his case fails there he can proceed to the Board for 8 orrectlon of 
Military Records on which sit only civilians. Clemency and mercy 
are the rule rather than the exception. For example, the sentences 
of those convicted at  general courts-martial are set aside or modified 
on review in about two-thirds of the cases-a far  cry from civilian 
justice, where appellate review of the sentence itself is almost 
unknown. 

My next general observation has to do with the nomenclature of 
discharges. I think everyone will agree that if a man's service is 
to be characterized at  all, then discharge certificates ought not to 
characterize everyone's service with the same adjectives because not 
everyone's service is the same. Most men serve honorably and 
faithfully, and these-254,046 of them in 1961-receive honorable 
discharges. A handful of men-510 in 1961-following criminal 
conviction at  a general court-martial receive dislionorable discharges. 

But then there are the soldiers who fall in between the clear cate- 
gory "honorable" and the equally clear category "dishonorable." I n  
this in-between area we find the constant AWOL, the alcoholic, 
the deadbeat, the civil offender, the shirker-men guilty of no enor- 
mous crimes and running the gamut from almost acceptable in their 
conduct to almost completely unacceptable. The label to put on this 
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kind of man when he's discharged has varied over the years. From 
1893, when discharges first began to characterize service, and for the 
next 20 years there were only three kinds given, "dischar~es," "dis- 
charges without honor," and "disl~onorable discharges."* I n  1913, 
the Army began to issue an unclassified discharge which actually 
fell somewhere between "honorable" and "without honor" and well 
above "disl~onorable," and this in turn was superseded in 1916 by 
the "blue discharge" which continued in vogue until 1947. 

The blue discharge did not characterize service at all and could be 
issued under honorable as well as other than honorable conditions. 
Inevitabl the bland ambiguity inherent in this situation led to a 
common g elief that honor was incompatible with a blue discharge, 
and so in the public mind the stupid were lumped with the shifty, 
and the minor offender with the chronic troublemaker. 

Another defect of the blue discharge was that if given under hon- 
orable conditions there was no loss of VA and related benefits, but 
if given under other than honorable conditions certain forfeitures 
were possible. Inasmuch as the discharge certificate itself told the 
VA nothing except that the man might be ineligible, a laborious 
inquiry had to be made in every case by that organization to deter- 
mine the veteran's eligibility for benefits. 

I n  1947, the nomenclature was changed in an effort to co e wit11 
the problems I have just described. I n  place of the b P ue, we 
adopted-and still have-two kinds of discharge, the general, which 
is issued under honorable conditions, and the undesirable, issued under 
other than honorable conditions. 

We believe that the range of administrative discharges, honorable, 
eneral and undesirable is now sufficiently discriminating to permit 

fair and unambiguous characterization of a soldier's service. To be 
sure, the fact that a man did not earn an honorable-discharge will 
be at the very least a personal embarrassment to him in afteryears 
and may in some instances,.particularly if he were given an undesir- 
able discharge, handicap him severely in seekmg employment or in 
other ways. But this will follow so long ZLS we isssue more than 
one type of discharge, no matter what nomenclature is adopted. 
Our real concern,. and I have no doubt yours as well, is that our 
system for determining admini~trat~ively that a soldier should receive 
something less than an honorable discharge is as completely fair and 
as completely accurate and as completely reliable as men can make 
it, while still bein worlmble. 

There are amp f e statutory provisions authorizing the Secretary of 
the Army to issue administrative discharges without specification 
as to type, or in which the law clearly contemplates administrative 
discharge under other than honorable conditions. The current law 
and its predecessors, essentially unchanged since 1776, have been 
interpreted by the courts to mean that the exact method of separa- 
tion and the characterization of the dischar e are the prerogatives B of the executive who has the power to issue the ischarge. 

The criteria and procedures established for the award of discharges 
are provided in detail in copies of our reda t ions  which have pre- 
viously been furnished the committee, but jet us consider the case of 
a soldier who ultimately receives an undesirable discharge. 

Prior to the commencement of formal proceedings, every effort 
is made to rehabilitate the individual. Only when reassignment, 



counseling or other rehabilitative efforts have proven fruitless is he 
considered for separation with less than an honorable discharge. 
 he appropriate commander may then recommend to the next higher 
commander that the soldier appear before a board of officers to 
determine whether he should be retained in the military service. 

Prior to appearance before the board, and at each stage of proc- 
essing thereafter, safeguards have been established to assure that the 

of the individual are fully protected. 
After notice is .given a serviceman to appear before a board of 

officers, he is examined by a medical officer. The doctor furnishes the 
individual's commanding officer a complete report on his mental and 
physical condition. The examiner will also state, if appropriate, that 
the individual was, and is, mentally able to distinguish right from 
wrong, and to adhere to the right, and that the individual has the 
mental capacity to understand and participate in subsequent board 
proceedings. If it appears that the existence of a mental or physical 
disability is the cause or contributing cause of unfitness, a board of 
medical officers will be convened to examine the serviceman. 

During proceedings before the boards of inquiry, the soldier is en- 
titled to military counsel, a legally qualified counsel, if reasonably 
available, or civilian counsel. I f  civilian counsel is selected, the indi- 
vidual must bear the expense. If counsel of the individual's own 
choosing is not available, an experienced officer of mature judgment 
will be furnished by the convening authority to act as counsel, al- 
though the soldier may always decllne such help. 

The convening authority for these boards is an officer who exercises 
general court-martial authority, such as the commander of a division, 
or higher commander. Such a commander normally has the benefit 
of a legd staff to advise and assist him in these matters. 

The board consists of three experienced officers of mature judgment, 
at least one of whom is of field grade. Before beginning the proceed- 
ings, in the event the individual has previously declined counsel, the 
president of the board must advise him of the type of discharge he 
may receive, and again advise him that he may request counsel. The 
respondent must then either accept or decline counsel, which choice 
becomes a part of the proceedings. 

During the hearing either the recorder or junior member of the 
board presents the evidence and examines the witnesses, including 
those of the soldier if he is not represented by counsel. 

(At this point Mr. TVilliams joined the Army witness group.) 
Mr. Fm. A typical presentation will always include, as a minimum, 

the military history of the so#ier, and matters pertaining to his 
marital status, civilian environment, age and family background. Be- 
fore the board hearing is concluded the soldier is afforded full oppor- 
tunity to present evidence or to call witnesses in his behalf to the 
extent that they are reasonably available. 

While such boards are not bound by the rules of evidence prescribed 
for trials by court-martial, a general observance of the spirit of the 
rules as laid down by the Uniform Code of Military Justice is re- 
quired in order to promote orderly procedure. 

The individual ~s permitted to be present at  all open sessions and 
to cross-examine witnesses. He is advised that any statement he 
makes may be used against him, and that he need make no statement. 
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Neither may he be compelled to incriminate himself, nor to answer 
any questions, the answer to which might tend to incriminate himself, 
nor to answer any questions, the answer to which might tend to in- 
criminate him, nor to produce evidence if it is not material to the issue 
or might tend to incriminate him. % 

After all the evidence is in, the board will recommend either dis- 
charge and the character thereof, or retention in the service (includ- 
ing trial periods to be assessed at a later date so as to permit 
rehabilitation). 

The board's proceedings and recommendations are then reviewed by 
the conveninp authority who has available to him the advice and assist- 
ance of his legal staff officers. There is no authority at this level to 
direct actions more severe than those recommended by the board. The 
commander may lessen the severity of the recommendations, concur, 
eet, aside the findings and refer the case to a new board, or even dismiss 
the proceedings entirely. 

Under present regulations an undesirable discharge may be issned 
without board proceedings when a soldier has entered the service under 
fmndnlent conditions but only after careful consideration by a reason- 
able senior officer, usually at least at the level of major general. I n  no 
case will the discharge be ordered prior to complete verification of the 
facts, including a thorough examination of pertinent, records prepared 
at time of. or prior to, entry into the service. 

Similarly, an undesirable discharge may be issued without board 
proceedings when the serviceman has been on unauthorized absence 
for a year or more, or upon his conviction in a civil court of a felony 
type offense, or of any offense involving narcotics violations or sexual 
perversion. We have in the works a change in the regulations which 
will ~ o n f e r  the riqht to a board in trhese kinds of cases, except for the 
prolonged AWOL, or the man serving a penitentiary sentence im- 
posed by civilian authority. I n  any event, the foregoing exceptions 
to the board requirement apply only to Regulars, for reservists may 
be issued such discharges only as a result of board action, unless this 
requirement is waived by the individual. 

The administrative discharge system for eliminating officers is pro- 
vided for in considerable detall by title 10 of the United States Code 
and, in general, substantially parallels the system for enlisted men, 
including the right to counsel, review by a senior Army commander, 
and access to records in order to prepare a defense. 

Administration action to separate an officer from the service may 
be initiated either by his major field commander or by various agencies 
within the Headquarters, Department of the Army. I n  either case, 
the elimination recommendation is reviewed by the Deputy Chief of 
Staff for Personnel prior to being forwarded to the Selection Board 
for decision as to whether the officer should be required to show cause 
why he should retain his commission. If  this board retains the officer, 
the case is closed. If  the officer is required to show cause, the case is 
forwarded to a field board of inquiry. 

The field board of inquiry is conducted in the major command where 
the officer is assigned. He  is afforded a minimum of 30 days to 
prepare his case, and appears in person with legal counsel provided 
by the Government or his own civilian counsel as he prefers. The 
board of inquiry can retain the officer or recommend elimination. 



Where elimination is recommended, the case is then referred to the 
board of review, which operates under the direction of the Secretary 
of the Army. This board may retain the officer or recommend his 
elimination. I f  the officer's elimination is recommended, the board 
of review may recommend clemency. The case is then forwarded to 
the Secretary of the Army for final determination. At  any stage in 
proceedings, the officer may, if eligible, apply for retirement, resign, 
or request discharge. 

Mr. Chairman, we have a number of charts which I would like to  
explain a t  this time, and a number of exhibits. Before I get to the 
charts, I would like to discuss briefly with you a series of exhibits 
we have prepared, hoping to make all of this a little easier to  under- 
stand, because some of this is rather complex and rather difficult to 
keep in mind. 

The first chart in the material you have before you I asked to be 
so that we could give you a graphic presentation showing 

the percent of discharges in the same fiscal years that the committee 
asked us to furnish the statistics on. 

As you will see from exhibit 1, there is a very modest number of 
discharges given which have anything other than the fully honorable 
characteristics to them, and there are no significant trends which 
ap ear in this first graphic presentation. 

Eenator ERVIN. Excuse me, Mr. Secretary. I was very much im- 
pressed by the figures about the number of dishonorable discharges 
in 1961. Only about two out of each thousand that were separated 
from the service in that year were dishonorably discharged. 

Mr. Fm. Yes; I think it was about threedenths of 1 percent, 
Senator, and it has continued to go down. I t  is two-tenths of 1 per- 
cent in 1961. 

Exhibit 2 presents actually the same picture as exhibit 1, but it 
illustrates what you can do with a graph, because we have expanded 
the graph to show only the less than fully honorable discharges, 
and you can see the peaks and valleys in the rate of issuance of the 
general and the undesirable discharge particularly, dishonorable 
and the bad conduct discharge having steadily declined in percentage 
importance since 1956. 

The same is true now of the undesirable, which peaked in 1958 
and has steadily declined since then. 

I checked with our people on the statistics for the first half of fiscal 
1962, the year that we are now in, and actually since we extended the 
period of service for all of our enlisted men whose enlistments would 
have expired last fall. 

We extended them by 4 months in the main. Only those who were 
being separated administratively, for one reason or another, other 
than expiration of service, were getting out, so that it would give a 
very unfair icture if we were to calculate the percentage of less than \ fully honora le discharges during that period. 

nu t  for the first quarter, July, August, and September last year, the 
decline in undesirable discharges which you mill note beginning with 
the period after 1958 did continue. It will not continue into the 
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second quarter, but I expect as we get even with the game during the 
latter part of this year we will get a valid trend again. 

Now, exhibit 3 is reproduced in large scale over here, and it is 
broken down into three parts. First, the judicial actions by which 
officers and enlisted men are separated, and then over here on your 
right, my left, a breakdown of the various different ways by which 
administrative discharges are awarded, and you can see quite clmrly 
from these charts who hears the cases, who calls them, exactly what 
the entitiement to wunsel may be, who reviews the proceedings, what 
kinds of discharges can be awarded, who has the burden of proof and 
other information, which I think will be helpful to the subcommittee 
in keeping track of the different ways by which these various separa- 
tions are brought about. 

Then exhibit 4 in the material that you have is a charge sheet which 
is used in court-martial proceedings, and I particularly wanted to call 
to your attention the second page of exhibit 4, because as you read 
through this, you will see the very careful steps that are taken to make 
sure that the accused is not being railroaded in our judicial system, 
our military judicial system. 

This is the sheet that is applicable in the summary court-martial, 
and you will note there is a requirement that there be a sworn state- 
ment that the man has been informed of the charges apinst  him, to- 
gether with a statement which he must sign at the time indicating 
whether he objects to the trial or consents to it, and throughout these 
forms you can see the care which is taken to make sure that the man 
understands his rights, and that the rights to which he is entitled are 
conferred upon him. 

The next exhibit is the record-a summarized record of a trial by 
special court-martial, and again you will see the same kinds of record 
keeping that we require to make sure that a proper case has been made 
ag~nst  the man, and that the rights to which he is entitled have all 
been respected. 

Exhibit 6 is much the same or offered for much the same purpose. 
This is the report which is filed by an investigating officer when crim- 
inal conduct is sus~ected. We have what we call a.n article 32 
investigation. 

That means that before any formal charges are launched2 a careful 
investigation is made. in the course of which the sus~ected individual 
is enticfed to counsel. ' 

Then I thought you would be interested in the last five exhibits. 
These are specimen copies of the different kinds of dischareps that the 
Army gives. I had never seen a bad conduct or a dishonorable dis- 
charge before, and I thought you might be interested in seeing them 
as well. 

That concludes my portion of the Army's statement, sir, and I 
would like to introduce now General Todd to discuss the military 
justice aspects of the committee's inquiry. 

Senator ERVIN. I might say that these exhibits are very illumi- 
nating. I am certainly pleased that you have prepared and presented 
these to us. They certainly make for ease of understanding. 

(The material referred to is as follows :) 
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=HIBIT 1 

PERCENT OF DISCHARGES BY TYPE BY FISCAL YEAR 
PERCENT 
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BXHIBIT 3 

Department of  the Army 
JUDICIAL AOTIONS 

- 

Type of discharge that may be issued-. None. I 

Summary court- 
martial 

~ntitlement to WunSel.....----------- 

Burden of proof ..-------------.------- Quilt established 
beyond a reasona- 
ble doubt by 
Government. 

Not entitled to 
military counsel. 
May retain 
civilian counsel 
a t  own expense. 

I Officer dismissal cases and clemency actions. 
2 Death and general officer cases. 

B/R-Board of reveiw. 
CA-Convening authority. 
JA-Judge advocate. 
SA-Secretary of the Army. 

Anyone subject to 
the UCMJ. 

Composed of at 
least 3 members. 

A ~ ~ o i n t e d  military 

Special court- 
martial 

. . 
counsel in every - 
case. May have, 
but not entitled 
to, appointed 
qualified military 
lawyer. 

1, CA; 2, JA offioer. 

aeneml court- 
martial 

auilt  established 
beyond a reason- 
able doubt by 
Government. 

LEGEND 

Anyone sub ect to 
the ucid 

Composed oia t  
least 5 members. 

Appointed JA as 
counsel in every 
w e .  

beyond a reasona- 
ble doubt bv 
Qovernmedt. 

SCM-Summary court-martial. 
UCMJ-Uniform Code of Militaty Justice. 
USCMA-U.S. Court of Military Appeals. 
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~nwption of action by - -----....---- 

Beard by ......----..--------------- 

Entitlement to counsel 

Misconduct (AR 
636-2013) EM only 

CO exercising QCM 
authority. 

Board of 3 or more 
ofecers 1 of whom 
is fleld 'grade. 
Board may be 
waived by QCM 
authorization if 
action is based 
upon (1) h u d u -  
lent enlistment, 
(2) conviction by 
civll court (3) 
grolonged ~ W O L .  

oard may be 
waived by indi- 
vidual. 

Milltaw counsel 
furnished: legall 
qualified counser 
is furnished if 
available; civilian 
counsel of his own 
selection at own 

Q"CY" convening 
authority. 

1, honorable' 2, gem 
eral; 3,,dn;lesir- 
able. 

Findin& adverse to 
individual must 
be supported by 
substantial evi- 
denw. 

Burden of proof -.-. 

LEGEND 

Unfltuess (AR 
636-208) EM only 

Usual1 the immed. 
late 80 of indlvid, 
ual. 

Board of at least 3 
omcers 1 of whom 
is fleld 'grade. 
Board hearing 
may he waived. 

Milltarv counsel 

counsel selection 
at own expense. 

QCM convening 
authority. 

I, honorable; 2, gen- 
eral; 3, undesir- 
able. 

Findings adverse to 
Individual must 
be supported by 
substantial evi- 
dence. 

AR-Amy regulations 
Id-Board 
CO-Commanding olflwr 

Unsuitabllit (AR 
835-209) ~ d o n l y  

Usually the immed- 
iate CO 01 individ- 
ual. 

Board of 1 or more 
ofaaers 1 of whom 
Is fleld 'grade. 
Board hearing may 
be waved. 

Military counsel 
appointed if re- 
quested. civilian 
couasel 'of his own 
selection at own 

Findings adverse to 
Individual must 
be supported by 
substantial evi- 
dence. 
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EXHIBIT 4 

CHARGE SHEET 
P L A C E  D l r E  

- 
i FOR - 

A C C U S I O  - 

- 

P A Y  PER HOHTY 

s - 
S E l  OR 
F O R E I G N  DUTY 

TOTAL s 

~ O R G A M I Z A T ~ O H  I N 0  ARUED FORCE (If tho *ccu..d is " 0 ,  

a n~.ber o f  any . w e d  f o r c e . s t . t c  o t h e r  appro+-riato 
d ~ . ~ ~ i p , i o n  .ho.in, ,h.l he  i. .ub;ect t o  "i1it.r" I...) 

R A Y C  O F  w , r " r i j  

O L l F  O F  B I R T H  

~ o a r a ~ s u r ~ o ~  r o B A S t C  
ALLOWAUCE (Urn.  IlSh ( 1 ) )  

D A T A  A S  T O  W I T N E S S E S  
I 

OOCUHLNTS A N 0  O B J E C T S  

RECORO C F  S E R V I C E  

L I S T  AND n r s c R b B E .  I F  H O T  ATTACHID T O  C R L R G E S ,  N O ~ I  W H E R E  I T  YII B E  FOUND. 

D A T A  A S  T O  R E S T R a I Y l  

I N 1 7 1 1 1  D L T E  OF CURRENT S E R V I C E  T E R M  OF CURRENT S I R l l C E  

L O C L Y  I O N  ~ l r u o t  O F  A H "  R ~ ~ I R ~ I H T  O F  A C C U S E D  o b r t  
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c h a r g e  : Violation of the  U n i f o r m  Code of Military Justice. Article 

specification 

f  th in  .pace i n  i n . u l f i c i ~ n l  fo r  .I1 shar le .  and . p o s i l i s a I i o n . .  1h.y w i l l  be s e t  f o r t h  n u n c r i c . 1 1 ~ .  f r o n t  t o  
. O k ,  on . .parate .hee l .  ~ I t . s h a d  t o  t h i n  pad.. 
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- 
ARIMVIT 

Before me,  the undersigned. authorised by la* to mdminister oaths in cases o f  this 
character, personally appeared the above-named aeeumer t h i a d a y  of 
19. . and signed the foregoing charges and rpccific.tionsunderoath thathe is pcr- 
ran subject ta the Uniform Code of Military fustiec. and that he either has pcrranml 
knowledge o f  or hnr investigated the rnmtters set forth therein. and that the same are 
true in fact. to the best o f  his knowledge and bellef. 

S l G U A l U R f  O F  ACCUSER l l P f D  U A Y f  All0 G R A D 1  

I S I G N L l U R f  GRADE A N 0  O R G A N I I A T I O U  OF O F F I C E R  

O R G A N I I A T I O U  

O F F I C I I L  C l l A R A C T E R ,  1 s  I D J U l A W l .  S U I M l R l  COURT, ETC.  
(10. 11.. and A r l l c l m  JO! and I J 6 J  

I I have this date informed the accused of the charges against him ( I C I .  3 2 ! ( I ) )  

I O E S l G Y l l l O l  OF COYYAWD OF O F F I C E R  E X E R C I S I M G  
S U Y Y I R I  C O U R T - M A R T I A L  d U R I S D I C T I O Y  

P L A C f  O l T E  

The .worn ehmrges above were received a t h o u r . .  this date ( M U .  3 3 b ) .  

S I G M L T U R E ,  GRADE, A m 0  O f F l C I I L  C l P A C l T I  OF O F F I C E R  S I G N I N G  

1.n IIIWRSOCIT 

O E S I G U A T I O N  Of  COMMAND O F  COUYENIMG A U 1 1 1 0 R I l V  P L I C E  D A T E  

Referred for trial to the court-martial appointed by 

19-, subject to the following instrue- 

tions: 2 'i 

BY of 
C O I I A H D  OR O R O I R  

S I G N A T U R E ,  GRADE. l l 0  O F F l C I A L  C L P l C l l l  O F  O F F I C E R  S I G H I N G  

I have served a copy hereof on each of the above-named meeuacd, t h i s d m p  of 
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I 

RECORD OF TRIAL BY s u m m y  COURT-MRTI~L 

i. T ~ E  ACCUSED. H ~ V I N G  R~FLISLO TO CONSENT IN MRITIYG TO TRIAL R Y  SI IMM~I COURT-MARTIAL AND NOT H ~ V I N G  BEEN PE 
M I T T E O  I 0  REFUSE PUNISHMENT UNOCR A R T l C L t  15. THE CH&RGLS &RE H E R L Y I T H  R E T U R N I D  TO I H L  CONVENING A U I H O R I I I .  

C I S €  NUMBER 

'GRADE AND O R G A M I Z A ~ I O N  OF  SUIIARV C O U ~  OFFICER 

- - --- - - - 

2.  WAS THE ACCUSED A D V I S E D  I N  ACCORDANCE W I T H  PARAGRAPH 796. S U .  19517 (3 YES 

L m R E D  U4 AWKOPRIATE PLIISmEL RECORDS IN CASE OF CONVICTION. (IC.. 91:) 

G R l O f  4UO o r s l G a & l l O N  OF O F F I C ~ R  RESPONSIOLE FOR TIE A C C U S E O ~ S  RECOROS S I G N A T U R E  

SIGNAIURE 

S F E C I F I C A T 1 0 1 S  AND CHARGE5 

v u c r  

(1ns.rl.d by conr.nln# # u l h o r l l ;  

10 B# F I L L I D  I N  6). IW# ACCUSED 

D L T C  

I CONSENT 0 O B J E C I  TO W l A L  8 Y  SUMUARY COURT-WAWTIaL 

S I G M A T U R E  OF ACCUSE0 

SEUIEYCE 0 1  I F Y 1 R K S  

w o r n  O F  P R E V I O U S  C O U V I C T I O U S  C O W O E R E D  
?dbf?J> 

PLEAS 

GRADE. O R G A U I l A T I O M  AND ARMED FORCE OF S U I Y A P I  COURT O F F I C E R  (UCU a ! )  

F l M D I Y G S  

SIGaATUrlE 

Em,., .I,., .l*.lur.. ' D n l ,  0 t t i c . r  or... n t  r l l h  ~ . l l . " d " .  i l  .uch i s  Ih .  c..r. 

m rn ~ I L L E D  m BY n m w r ~ o  r u m r n  t r u ,  6 9 .  ..d .... r r . . )  

~ R G I ~ I Z A I I O M  P L A C E  o a r f  

A C l l O Y  Of COYYEMING l U T l l O l l 1 7  
.- 
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SUMMARIZED 

RECORD O F  TRIAL' 
(and accompanying papers) 

of 

........................................................................................................................................................ 
( L a t  name, fint name, middle initial) (Service number) (Ranklor grade) 

........................................................................................................................................................ 
(Organization and armed force) (Sation or ship) 

BY 

SPECIAL COURT-MARTIAL 

Appointed by .... : ................................................................. 
(Title of convening authority) 

................................................................................................. 
(Command of convening authority) 

Tried at 

............................................................................................ on ........................................ 19 ........ 
(Plaee or places of trial) (Datc or dates of trial) 

ACTION OF SUPERVISORY AUTHORITY 
(Par. 94a ( I ) ,  (2). MCM, 1951) 

.. 19 ........ 
(Command and location of supervisory authority) (Date record received) 

Date 
FINAL DISWSITION : 

Findings and sentence, - as approved by 
convening authority, correct in law and 
fact; to file ..................................... 

Remarks 

OR 
Findings and sentence, as modified or 
corrected (see remarks), correct in law 
and fact; to file .................................. 

OR 
Acquittal or sentence set aside (see re- 
marks) ; to file ................................... 

COPIES OF SCMO DISPOSED OF IN ACCORD- 
ANCE WITH DEPARTMENTAL REGULA- 
TIONS ........................................................................................... 

(Signature and rank of 'ud- 
advocate or law apecislist) 

'Sce back cover for instructions as to preparation and. arrangement. 

DD I ::E3 49 1 Ed111011 01 1 ~ a y  81 may k useti. 



CHRONOLOGY SHEET ' 

In the case of ............................................................ 
(Name of amused) 

Date of alleged commission of earliest offense tried: ......................................... 19 ........ 

Date record forwarded to supervisory authority:' .......................................... 19 ........ 

................................................................................................................ 
(Signature and rank of convening authority or his representative) 

'The wnvcning authority 
is responsible for completion 
of the Chronology Sheet. 
The trial counael should re- 
y x t  any authorired deduc- 
uons and any unusual delays 
in the trial of the case. 

* Unlem otherwise pre- 
scribed in departmental,reg- 
ulations, the supervuory 
authority is the officer exer- 
ckhg general wurt-martial 
juridiction over the com- 
=and. S= par. g w  (1 ), 
( a ) ,  MCM, 1951. 

' In wmputing days be- 
M e n  two dates, disregard 
fbt  day and a u n t  last day. 
The actual number of days 
in each month will be 
counted. 

'Item r i not applicable 
when accused is not arrested 
or w n h e d  or when he is in 
mnhement under a sen- 
tence of coun-mnnial at time 
chargu prcfemd. Item 2 
will be the zero date if it& 
I is not applicable. 

'Only this item may be 
deducted. 

I. Accused arrested or confined by 
military authority of command in 

. . . . . . . . .  which trial held ' 

2. Charges preferred (date of affi- 
davit) . . . . . . . . . . . . . . .  

3. Charges received by convening 
authority . . . . . . . . . . . . .  

4. Charges referred for trial. . . . . .  
5. Sentence or acquittal . . . . . . . .  

Less days : 
Accused sick, in hospital, or 

. . . . . . . . .  AWOL - 

Delay at request of de- 
fense . . . . . . . . . . .  -.-- 

Total authorized deductions a - 

6 Net elapsed days to sentence or 
. . . . . . . . . . . . .  acquittal 

7. Record received by convening 
authority . . . . . . . . . . . . .  

Action of convening authority . . .  
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SUMMARIZED 

RECORD OF TRIAL 
(Proper) 

........................................................................................................................................................ 
(Last name, first name, middle initial) (Service number) (Rank or grade) 

........................................................................................................................................................ 
(Organization and armed force) (Station or ship) 

BY 

SPECIAL COURT-MARTIAL 

Appointed by ................................................................. 
(Title of convening authority) 

(Command of convening authority) 

Tried at 

on ...................... .. ......... .... 1 g  ........ 
(Place or placcs of trial) (Date or dates of trial) 

COPIES O F  RECORD ' 

.................... copy of record furnished the accused as per attached receipt. 

.................... copy (ies) of record forwarded herewith. 

RECEIPT FOR COPY O F  RECORD' 

I hereby acknowledge receipt of a copy of the above-described record of trial, delivered 

to me at ........................................................................................................................................ 

this ........................ day of ....................................... ., 19 ........ 

............................................................................ 
(Signature of accused) 

I hereby acknowledge receipt of a copy of the above-descrihed record of trial, delivered 

to me at ........................................................................................................................................ 

this ........................ day of ......................................... 19 ........ 

............................................................................ 
(Signature of accused) 

' If copy of record prepared for accuaed contains matten requiring security protection, see paragraph 811, MCM. 
1 9 5 ~  

' If personal delivery to accused is imposlible, see paragraph 811 ( I  ) and p q e  515. MCM, 1951. 
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PROCEEDINGS OF A SPECIAL COURT-MARTIAL 

The court met (at) (on board) .............. : .................................. at .................... :... hours, 

........................................................... rg ........, pursuant to the following orders: ' 

- 
'Insert here literal copies of all appointing and amending orders of courts to which the charger have been re- 

ferred Any request of an enhated accused for enlisted court memben, together with any declaration of the nonavail- 
ability of such enltrted persons, will be inrertcd immediately following the ordcn. 

Page I 
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PERSONS PRESENT ' 

PERSONS ABSENT ' 

The accused and the following (regularly appointed defense counsel and assistant 
defense counsel) (counsel introduced by him) were present: 

The following appointed (reporter) (and) (interpreterj (was) (were) sworn: 

The trial counsel stated that the legal qualifications of all members of the prosecution 
were correctly stated in the appointing orders except as indicated below. 

The trial counsel further stated that no member of the prosecution had acted as investi- 
gating officer, law officer, court member: or as a member of the defense in this case, or as 
counsel for the accused at  a pretrial investigation or other proceeding involving the same 
general matter except as indicated below.' 

'List members and counsel by rank or grade and name. 
'Reasons for absence before arraignment will not be shown (par. 41 d, MCM, 195 I ) .  
' Delete if not a~plicable. 
' If a member of the prowcution is disqualified by reason of prior participation, the disqualifying fact will be showh, 

fogether with the action that was taken under paragraph 61.9, MCM. 1951. / 

Page - 
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The defense counsel stated that the legal qualifications of all members of the defense 

were correctly stated in the appointing orders except as indicated below.' 

The defense counsel stated that no member of the defense had acted as the accuser, a 
member of the prosecution, investigating officer, law officer, or member of the court in this 
case except as indicated below.' 

The trial counsel announced that the accused had (not)  made a request in writing 
that the membership of the court include enlisted persons. 

The members of the court and the per.~onnel of the prosecution and defense were 
sworn. 

Each accused was extended the right to challenge any member of the court for cause 
and to exercise one peremptory challenge against any member. 

The following members of the court were excused and withdrew for the reasons stated 
opposite their respective names: 

There was no contest with respect to the challenging of any of the members for cause 
except as indicated below. 

The accused was then a&aigned upon the following charges and specifications:" 

-- 
' I f  individual counscl is present, show his legal qualifications or lack of legal qualifications. 
' If a member of the defense is disqualified b) rcason of prior participation. thc disqualifying fact will be shown 

together with the action that was.taken undcr paragraph 6rf(4) .  MCM, , 9 5 1 .  
'Insert, following this pagr. the charge sheet. Urr thr accused's copy of the charge sheet to prepare his cop). of 

thr record. 

Page . .... 
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The defense had no motions to present except as indicated below.' 

The accused pleaded as follows : ' 

PRESENTATION OF PROSECUTION CASE 

The trial counsel made (an)  (no) opening statement. 

The following witnesses for the prosecution were sworn and testified in substance as 
follows : " 

'The substance of any motions made by the defense before p lus  are entered will be recorded here, together with 
the  ling of the court thereon. The substance of any motions made by the defense after plcaa are entered will be re- 
corded at the proper chronological point in the record together with the rullng of the court thereon. 

' I f  the oresident exolains the mcaninm and eKect o i  a olea of miltv. the record will show the emlanation UI indi- . - .  
fated at page533, MCM; 1951. 

'Unlcu otherwise prescribed by departmental regulations the convening authority may direct that te~timony be 
recorded verbatim if a reporter is relent. If a.witneu testhis through an interpreter that fact will be ahown. For 
manner of recordinn  relenta at ion of  defense a l e .  see w a e  594. MCM, 1951. ~dditionhl testimony will be shown on . . - - - .  . . 
blank pago immedGiely following thh page. 

Page - 
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PRESENTATION OF DEFENSE CASE 

The defense counsel made (an) (no) opening statement. 

The accused was advised by the president of his right to testify or remain silent. The 
following witnesses for the defense were sworn and testified in substance as follows: 

Page - 
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The prosecution made (an)  (no) argument. 
The defense made (an)  (no) argument. 
The prosecution made ( a )  (no) closing argument. 

Pursuant to Article SIC, the president instructed the court as to the elements of each 
offense charged, the presumption of innocence, reasonable doubt, and burden of proof. 

Neither the prosecution nor the defense having anything further to offer, the court was 
closed. Thereafter, the court opened' and the president announced that, in closed session 
and upon secret written ballot, (the accused was found not guilty.) (two-thirds of the mem- 
bers present at the time the vote was taken concurring in each finding of guilty, the accused 
was found: ) 

The trial counsel read the data as to age, pay, service, and restraint of the accused as 
shown on the charge sheet. (The trial counsel stated that he had no evidence of previous 
convictions to submit.) (The attached evidence of previous convictions was offered and 
admitted in evidence as Prosecution Exhibit ................, without objection, except as indi- 
cated below.) 

After the accused was advised by the president of his right to present evidence in ex- 
tenuation or mitigation, including the right to remain silent or to make a sworn or unsworn 
statement, (the defense counsel stated that he had nothing further to offer.) (the defense 
presented the following matters: ) 

' "Partics to the trial" must bc accounted for when court opens alter being in closed session, but the accounting 
need not be shown in a summarized record. After a recess or adjournment, record should show, "All parties to the 
trial who were present when the court (adjourned) (recessed) were again present (except)." The reason for thc rub- 
sequent absence of any member who was present at the arraignment must be shown (par . .41d(4) .  MCM. 1951). 

Page - 
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Neither the prosecution nor the defense having anything further to offer, the court was 

closed. Thereafter, the court opened and the president announced that in closed session 
and, upon secret written ballot, two-thirds of the members present at the time the vote was 
taken concurring, the accused was sentenced: 

The court adjourned at ................ hours, ........................................ 19 ........ 

AUTHENTICATION OF RECORD 

................................................................................................................................................ 
Trial Counsel Pmident 

I have examined the record of trial in the foregoing case. 

........................................................................ 
Defenenae Counsel 

ACTION OF CONVENING AUTHORITY ' 

(Command of convening authority) 

(Station or h ip )  

. ' 9  . 
In the foregoing case of 

'See appendix 14b, MCM, 1951. 
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PNSTRUCTIONS FOR PREPARING AND ASSEMBLING A RECORD OF TRIAL BY 
SPECIAL COURT-MARTIAL WHEN A VERBATIM RECORD IS NOT PREPARED 

USE O F  FORM.-This form for a summarized record of trial by special court-martial will be used 
in preparing records in cases to which it may be reasonably adapted without extensive alterations. If a 
particular page of the form does not provide adequate space to record the actual prbceedings in accordance 
with appendix Ion, MCM, 1951, that page will not be used; instead that part of the record will be typed on 
regular legal length bond paper, using appendix 10 as a guide. 

DELETIONS.-In preparing the record, inapplicable words of the printed text must be deleted. De- 
letions may be made by striking over the inapplicable word or phrase, or by ruling it out in ink. When 
several consecutive lines are to be deleted, a single line, ruled in ink, from upper left to lower right will 
suffice. No'deletion or remark is necessary when there are no exceptions after an item ending "except as 
indicated below!' 

RECORDING TESTIMONY.-A summarized record need contain only a summarized report of the 
testimony as indicated in paragraph 836 ( 2 )  and page 533, MCM, 1951. However, unless otherwise pre- 
scribed by departmental regulations, the convening authority may direct that a summarized record contain 
a verbatim report of the testimony of witnesses if a reporter was appointed and actually served in that 
capacity throughout the trial. 

COPIES.-In addition to the original record and allied papers, prepare one copy of the record of p n  
ceedings in court, including copies of all exhibits received in evidence (or description thereof), for each 
accused. The convening authority may direct the preparation of other copies. 

ARRANGEMENT.-When forwarded by the convening authority, a summarized record of trial by 
special court-martial will be arranged and bound with allied papers as shown below. The trial counsel will 
arrange and bind the record as shown except for the items shown in italics which are to be inserted by the 
convening authority. 

r .  Front cover and chronology sheet. 

2. Court-martial data sheet. 

3. Court-martial orders; four copies promulgating the result of trial as to each accused. 

4. Charge sheet (unless included in record of trial proper). 

5. Any papers which accompanied the charges when referred for trial (unless included in the 
record proper). 

6. Records of former trials. 

7. Record of trial proper in the following order: 

(a) Receipt of accused, or certificate of trial counsel, showing delivery of copy of record to 
accused. 

(b) Record of pmeedings in court. 

(c) Action of convening authority. 

(d) Exhibits admitted in evidence. 

(e) Clemency papers. 

( f )  Offered exhibits not received in evidence, but which are attached at request of counsel. 

8. Briefs of counsel. 

g. This back cover sheet. 
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EXHIBIT 6 
1 

INVESTIGATING OFFICER'S REPORT I 

2. AT THE OUTSET OF THE INVESTIGATION I READ TO THE ACNSEO M E  PROVISIONS OF ARTICLE 31. UNIFORH CODE OF 
M l L l T A R l  JUSTICE. NdD ALSQ ADVISED HIM: I 

(1) c ~ v t ~ s r u l  courrrL. I F  PROVIDCO m HW. on 

(1) Y I L l T A R I  WWSEL O f  HIS 0 1  SELLCTIm. Or SJCH COYWSm BE REAIIXIIRV AVAILAILE. 01 

(J) c m r m .  W b L l r l F D  UIMe UTlCLE I7 fb ) .  U C O I M T L D  BT M E  DrFlCER E I m C I I I I I C  t O l m b L  CLXIRI.YIRTIa JURltDlCIlOW 

/.or HIS MMI m cnoss.rrrular,  UL rvmLrar  rlmErrEs AWONST wou 

#.or HIS RIMY m PRESENT rulvmlrrG HE Y I ~ I  OFSIRE IN HIS OW BLIIALF. EIMER IN OEFENSE OR WITIWTIOII 

h . 0 ~  WII 1 1 m r  m HAVE mr o w r r r l r * r w o  OFFlCm EIUIINE AVAILAILE . I~LSIEI  IEWESIED BI HIM 

OF THE BAR OF 

I HAVE BEEN INFORMED OF MI R l W T  TO REPRESEHTATION AT THE INVESTIGATION BY COUNSEL Q U A L I -  

F I E D  UNDER ARTICLE 2 7 l s l . U N I F O R M  CODE OF M I L I T A R I  JUSTICE. I HEREBY WAIVE MI R l W T  TO (SUCH 

W A L I f I E D  COUNSEL1 ICOUNSELI. 

Ih. hr. .h."ld b. .nl.r.d i n  it.. 18. 

DD , ~ ~ , 0  457 mrwr*ls EDITIONS OF MI. OBSOLEm. 
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- -  

I p;%$p: - 
.".TIE SU9STWCi  OF M E  EXPECTED TESTlhCfIY OF EAO4 OF THE FOLLOWING ARSLNT V:lTNESSES WOSE PIIESCVCE $\AS 

NUT RECUESTED BY M E  ACOJSF.0. OR H C .  4AVIP!G 3 E N  REWESTED. WERE NOT AVAILABLE. OR FC4 M O M  W E  RE. 
WEST PAS WITHDRAW. WAS OQTAIKED F ~ I  SUCH WITNESSES IN n l E  FORU OF A smm OR A F F I ~ E D  H R I T ~ I  
STATOIIENT. OR VIM STIPULATED TO BY THE ACOJSED I N  HRlT1116. 9191 S T A T N W T S  0 9  STIWLATICNS ARE W -  
PUIDED HERETO AS I!IDICATED- 

-- 

...THE FmLOWIHG DESCRISEO REAL EVIDENCE WAS EUJAINED. S 1 0 W  TO :HE ACCUSED. AND I S  NOW PRESERVED 
FOR SAFEKEEPING AS INDICATED: 
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10. a.1HFRE WERE REASONABLE GRWNDS FOR I N W I R I N G  INTO M E  MENTAL R E S P M I S I B I L I N  OF THE ACCUSED AT M E  
TIME OF THE ALLEGED OFFENSE (YCU.  1201) 

b. THERE WERE RELIONABLE C W U N O S  I O R  I N W I R I N G  INTO THE MENTAL C A J A C I I T  OF WE ACCUSED bT THE TIME OF TML I N V E I .  
T l G I T l O N  (rnKI1. 1 2 O C )  

= . I F  GROUNDS FOR INOUI I IY AS  TO THE A C C Y S F D ' I  MENTAL C O N D I T I O N  E X I S T S .  STATE REASONS THCR6IOP U I D  AC1ION TAMEN 

j 

12. EXPLANATORY OR EXTENUATING CIRWSTANCES ARE Y l B i l l ~ E D  HEREWITH. 

13. a.1 HhVE INVESTIGATED AND F I N D  PREVIWS CMIVICTION(S1 OF OFFENSES CCDMITTEO WITHIN M E  THREE YEAR: 
NEXT PRECEDING THE CChWISSION OF AN OFFENSE W I M  W l M  THE ACCUSED I S  NOW MARGED fMCY.lVdl.~ar 
7Sbf?)>  AND WRING:  

(2) THE LAST ENLISNENT. APPOINTMENT. OR OTHER ENGAGWENT OR OBLlWTlON FOR SERVlCE OF THE hCCUSED W l W  T E W -  
NATEO UNDER OTHER THIN HOHORAsLE CONDlTlOl lS  OR FROU W l C H  THE ACCUSED DESFRTED AND IUBSLOUEHRY ENLISTLO. 

 AN EXTRACT COPY 01 THE ACCUSED'S Y I L I T A R Y  RECORDS OF PREVIOUS CONVICTIONS 15 APPENDED (hhibit ) 

14. IN ARRIVING A T  m CONCLUSIONS I HAVE CONSIDERED NOT ONLY THE NANRF OF ME OFFENSEIS) AND ME EVIDENCE 
I N  THE CASE. BJT I HAVE LIKEWISE CMISIDERED THE AGE OF THE ACCUSED. H I S  MIL ITARY SERVICE. AND M E  
ESTABLISHED POLICY M A T  TRIAL  BY GENERAL CWRT-MARTIAL WlLL  BE RESOHTED TO CNLY W E N  M E  MARGES W 
BE DISPOSED OF I N  NO OTHER MMlNER CONSISTENT WITH MIL ITARY DISCIPL INE.  

85. THE MARGES AND SPECIFICATIONS ARE I N  PROPER F O m  AND THE M T T E R S  CONTAINED M E R E I N  ARE TRUE. TO 
TH SEST OF m KNOWLEDGE AND BELIEF. ( 1 1  I h c  a n s w e r  i."No.: explain and indicate ( ~ C O I ~ L D ~ L ~  n c t i m  I an a d d i t i o n ~ l  sheet). 

16. ANY INCLOSURES RECEIVED BY hE WITH ME OIARGEI AND NOT LISTED ABOVE AS AN EXHIBIT ARE SEWRELY FASTENED 

TOGETHER AND APPENDED HERETO AS W E  E X n l A l T  (Exhibit . 11 no such inslosure. .era rrsmirod. chrsk "m.)  
17. (Cheek  appropriate box ONLY il trial i a  rccommondod) 

TRIAL BY 0 GENERAL 0 SPECIAL 0 SLM~ARV CWRT-MRTIAL I S  REWENDED. - - - -  



1. I HAVE NO PREVIOUS CONNECTION WITH l H 1 S  U S E  OH ANY aOSELY RELATED U S E .  ( I 1  any connection is indicated. a t -  
l a c h  a lvll ox~lanallon.) I AM NOT AWARE OF ANY REASONS W H I M  WOULD DISOUALIW ME FRCM ACTING AS INVESTIGATING 
OFFICER. (11 any r c a ~ o n .  aopear t o  c r i s t .  . , tach  a ~ t a t a m ~ n t  # l v i n d  IUII dotail..) 
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0" 

ISCHARGED FROM THE 

ARMY OF THE UNITED STATES 

ON THE DAY OF 

AS UNDESIRABLE 



WAS DISCHARGED FROM THE 

ARMY OF THE UNITED STATES 

ON THE DAY OF 
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ARGED FROM THE 

Y OF THE UNITED STATES 

ON THE - DAY OF 

BY REASON OF SENTENCE OF A 

COURT MARTIAL 



DISHONORABLE 

BY REASON OF SENTENCE OF A 

GENERAL COURT MARTIAL 
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Mr.  FIT^. Thank you, sir. 
General TODD. Shall I proceed? 
Mr. CREECH. At your convenience. If you would prefer to proceed 

now, General, we can hear you at this time and then present all the 
questions at the same time, whatever you prefer. 

General TODD. I think probably it might be easier for me to go 
ahead and then have all the questions. 

Mr. CREECH. All right, sir; thank you. 
General TODD. My name is Alan B. Todd brigadier general, U.S. 

Army, Assistant Judge Advocate ~ e n e r a i  for Military Justice, 
and, Mr. Chairman, I welcome the opportunity to appear before this 
subcommittee to discuss a matter of vital interest to the Congress, to 
the members of our Milita. Establishment, and to those of us charged 
directly with the respons%lity of securing the privileges and pro- 
tections of a country founded upon the rule of law. 

Congress has sought to insure that the provisions and protections 
granted by the Constitution extend to those individuals serving our 
Nation as members of one of the armed services. The Department of 
the Army and the Judge Advocate General believe that the intent of 
Congress that the protections of the Constitution of the United States 
extend to the members of the Military Establishment has become a 
reality. We welcome the opportunity to discuss the constitutional 
safeguards extending to each of us in the military service. 

I shall confine my remarks to the rocedural safeguards surround- 
ing criminal proceedings in the mi I' itary, necessarily excluding the 
many substantive liberties guaranteed by the Constitution, such as 
those contained in the first amendment. 

The provisions of the fifth amendment concerning the right to a 
resentment or indictment by a grand jur were so drafted by the 

framers of the Constitution as to specifics1 3 y permit the exclusion of 
members of the military forces. The right to be admitted to bail 
has never been known to the military law. That the right of trial by 
jury does not apply to criminal proceedings before military courts is 
well settled historically and judicially. The Federal courts have 
ruled the denial of the ri ht to jury trial is implicit in the express 
constitutional exception o the grand jury requirement with respect 
to military ersonnel. 

P 
P Neverthe ess, most of the constitutional safeguards have been ex- 

tended to members of our Armed Forces either by the Congress 
through the enactment of the Uniform Code of Military Justice and 
its redecessor laws or through pertinent judicial decisions of the 2 Fe era1 courts. I shall just mention three of the constitutional pro- 
tections extended to our military personnel, about which the sub- 
committee seems most concerned : 

DOUBLE JEOPAFtDY 

A person subject to military law does not divorce himself from his 
responsibilities under the civil law. On the contrary, the former is 
superimposed upon the latter with the result that a serviceman's mis- 
conduct frequently violates both the Uniform Code of Military Justice 
and the State or local laws wherein the offense occurred. The rule 
of law is well settled that trial by one system of laws does not impose 
a bar to subsequent trial for the same misconduct by a court deriving 
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its authority from a separate sovereign. I n  this respect, the service- 
man stands in no better and no worse position than do all the citizens 
of the United States, for in every State there is the possibility that an 
act in violation of State law, map also be a violation of a Federal law 
prohibiting the same activity. Nevertheless, the Department of the 
Army's pertinent olicy provision, as set out in regulations, is that 
a member of the 1 rmy normally will not be prosecuted by a court- 
martial for misconduct which violates both the Uniform Code of Mili- 
tary Justice and the State or local laws if the individual has already 
been convicted by a civil court. 

There are circumstances, however, under which it is believed a mili- 
tary offender should be prosecuted by court-martial even though he 
has already been tried in a State court. Let up assume that a mili- 
tary policeman, who is on duty dressed in his identifying uniform, 
observes that a soldier is engaged in a fist fight with another individual 
on a public street in a civilian community. When the military police- 
man attempted to apprehend the soldier, the latter struck him with a 
beer bottle. Subsequently, the soldier was convicted of assault and 
battery in the local civilian court and was fined $20. The military 
commander of the soldier may have decided that the soldier, by.assault- 
ing a military policeman who was then in the execution of his duties 
may have committed a serious military offense, and that the sentence of 
the civilian court was inadequate under the circumstances. The officer 
exercising general court-martial jurisdiction over the individual may, 
therefore, authorize disposition of the matter under the Uniform 
Code of Military Justice, notwithstanding the previous trial. This 
would be based upon his personal determination that authorized ad- 
ministrative action alone is inadequate and that punitive action is 
essential to maintain discipline in his command. 

SPEEDY TRIAL 

The constitutional right to a speedy trial is perhaps one of the most 
rigidly enforced rights in the military system. The Uniform Code 
of Militarv Justice, and the decisions of the boards of review and 
the U.S. Court of Military Appeals, establish an accused's right to 
challenge the promptness with which he is being prosecuted. The 
prosecution must then show the full circums~ances of any delay, and 
the court decides, from all the circumstances, whether the prosecution 
has proceeded with reasonable dispatch. One of the vital safeguards 
toward insuring each accused a sp6edy trial is the close scrutiny main- 
tained by Army commanders and judge advocates over pretrial 
confinement. Such confinement may not be imposed unless actual 
restraint is deemed necessarv to insure the presence of the accused 
a t  the court-martial or the offense sllegedly committed was a serious 
felony. The Uniform Code of Military Justice requires that con- 
finement supervisors report to their commanding officers the name of 
each prisoners newly confined, the offense charged against him, and the 
name of the person who ordered or authorized the confinement. Ad- 
ditionally, many Army commanders require that the approval of the 
staff judge advocate be obtained before any person in their command 
may be placed in pretrial confinement. 
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ASSISTANCE O F  COUNSEL 

The Uniform Code of Military Justice provides for counsel for 
an accused almost immediately after charges are preferred against 
him, i.e., during the statutory pretrial investigation of the charges 
which must be held if the case is later to be referred to a general 
court-martial. The accused must be advised by the Government of 
his right to be represented during this investigation by civilian counsel, 
if provided by him, or by miltary counsel of his own selection if 
reasonably available, or by military counsel ap ointed by the general 
court-martial convening authority. The U.S. 8ourt of Military Ap- 
peals has inter reted this provision to mean that the military counsel 1 appointed for t e accused during the investigation must be a qualified 
and competent lawyer. The right to counsel continues into the actual 
trial arena if the accused is tried by a special or general court-martial. 
In general courts-martial, qualified and competent judge advocate offi- 
cers are appointed in every case as defense counsel, but in Army special 
courts-martial legally trained defense counsel are appointed only in 
those cases where ap ointed trial counsel are legally trained. A d high standard of pe ormance is demanded from the trial defense 
counsel in courts-martial, and the Court of Military Appeals has been 
ever watckful to strike down any conviction where, in its opinion, 
counsel's conduct of the accused's defense was inadequate. 

The right of an accused to appellate counsel is implicit in the mili- 
tary system of justice. Every court-martial case in which the sen- 
tence, as approved, affects a general or flag officer or extends to death, 
dismissal, dishonorable or bad conduct discharge, or confinement 
for 1 year or more must be reviewed by a board of review. Through- 
out the appeal, the accused is represented by civilisln counsel if pro- 
vided by him, or by military counsel appointed by the Judge Advocate 
General. We, in the Army, take great pride in the quality of appel- 
late defense work done by the attorneys assigned to the Defense Ap- 
pellate Division of the Office of the Judge Advocate General. Their 
independence of action and freedom of discretion i s  meticulously re- 
spected by all Army authorities. The statistics provided in response 
to question No. 28 of the subcommittee questionnaire reflect this in- 
dependence and the vigor with which the appeals of all accused persons 
are presented to the military appellate bodies. 

Two somewhat recent advancements in the field of military law have 
proved to be of great benefit to both accused persons and the orderly 
and efficient administration of military justice in the Army. I refer 
to the negotiated guilty plea program, initiated by the Army in 1953, 
and the Army's specialized law o5cer program, organized in 1958. 

In the years immediately preceding the introduction of the Amy's 
negotiated guilty plea program, the percentage of convictions based 
upon guilty pleas was running less 'than 10 percent, while for a cor- 
responding period, the percentage of convictions based upon guilty or 
nolo contendere pleas in U.S. Federal courts was in excess of 90 per- 
cent. Since 1953, and the advenlt of the guilty plea program, the 
Army percentage has risen to 60 percent, and the percentage in Fed- 
eral courts has remained rather constant at 90 percent. 

The program, insofar as the Department of the Army is concerned, 
has proven itself to be advantageous to the Government and the 
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accused alike. I t  has not resulted in any loss of rights or protections 
for the accused inasmuch as the offer t o  plead guilty must originate 
with the accused, who has been furnished the advice and assistance 
of counsel. The court to whom the accused pleads guilty must ascer- 
tain to its satisfaction that the accused has entered such a plea with 
full understanding of its significance and because, in fact, he is guilty. 
The accused may withdraw his plea at any time 'before sentencing. 

Senator ERVIN. General, may I ask you a question at  this point? 
Is this right of an accused an absolute right ? 

General TODD. Yes, sir. 
Senator ERVIN. I t  is not one that is in the discretion of the court, 

like it is in the civil courts ? 
General TODD. No, sir; it is an absolute right, and he is so advised, 

Senator, before the plea is accepted. 
Senator ERVIN. That gives the accused in that respect certainly a 

superior righk to what the accused has in the ordinary criminal court. 
General TODD. Yes, it does, Mr. Chairman. 
Senator ERVIN. Because the right to withdraw a plea of guilty there 

is usually discretionary. 
General TODD. That is right. 
Senator ERVIN. Wi'th the court and not with the accused. Thank 

you. 
General TODD. The program has been of benefit to the Government 

in a saving of time, money, and manpower that might otherwise have 
been expended in the preparation and trial of contested cases. 

The Army's specialized law officer program, now in its fourth year 
of operation, has reduced significantly the number of appellate re- 
versals based upon law officer error in general court-madial cases. 
This program has permitted the specially selected senior judge advo- 
cates appointed thereto to devote their full time, energy and study to 
the duties of law officer, with a resultant higher standard of perform- 
ance, fewer errors, and, in general, a more efficient system of general 
court-martial trial proceedings. 

The Army has expended considerable effort to assure the complete 
independence of the judge advocates assigned to the law officer pro- 
gram. I t  is the Army's desire that the law officer's status approach 
as nearly as possible that enjoyed by a Federal trial judge. 

The military criminal code under which we operate is not without 
its shortcomings. I n  October 1959, the Secretary of the Army ap- 
pointed an ad hoc committee of nine general officers to study and re- 
port on the effectiveness of the Uniform Code of Military Justice and 
its bearing on good order and discipline within the Army. Study of 
their report by the other services resulted in the formation of an in- 
terservice working committee composed of representatives of the 
Judge Advocates General of the Army, Navy, and Air Force, who 
prepared legislation designed to effect changes to the Uniform Code 
of Military Justice considered to be the most urgently needed by all 
of the services. As a result of this action, some proposals were ap- 
proved by the services and submitted to Congress. One of these, H.R. 
7657, creating a new "bad check" statute (10 U.S.C. 923a), was en- 
acted into law during; the first session of the 87th Congress (Public 
Law 87-385). Another proposal would amend article 15, TJniform 
Code of Military Justice (10 U.S.C. 8P5), which authorizes the imposi- 
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tion of nonjudicial punishments by commanding officers for the dispo- 
&ion of minor offenses. This proposed change would increase the 
disciplinary authority of commanders to  an extent now usually asso- 
ciated ~ 1 1 t h  a summary court-martial. Still another proposal is de- 
signed to effect certain procedural changes in court-martial trials. 
These changes would more closely aline the procedural aspects of 
trials by court-martial to those employed in criminal trials in United 
States district courts. 

The Department of the Army is of the opinion that an effective sys- 
tem of military justice must insure that constitutional safeguards are 
extended to every service member, must provide practical checks and 
balances to assure protection of the rights of individuals and prevent 
a.buse of punitive power, should promote the confidence of military 
personnel and the general public in the overall fairness of the system, 
and must foster good order and discipline in the Armed Forces, both 
in war and peace, at home and abroad. This is the ultimate goal that 
those of us concerned with the military judicial system are constantly 
seeking to achieve. 

Senatpr ERVIN. General, on the top of that page there is a state- 
ment wlth reference to the proposed amendment to article 15. Does 
that propose-I am not familiar with that amendment-to increase 
the power of commanders to exercise disciplinary power without 
court-martial ? 

General TODD. Yes, sir. That is the so-called nonjudicial punish- 
ment or commonly called company punishment, the commander's 
authority ; yes, sir. 

- 

Senator ERVIN. AS a National Guard captain, I found the most 
effective way to discipline men is to offer an enlisted man the option 
of taking company punishment or going before a summary court. 

General TODD. That is correct. 
Senator ERVIN. And the advantage of company punishment over a 

summary court is the fact that there is no notation made on the serv- 
iceman's record- 

General TODD. That is correct. 
Senator ERVIN (continuing). Of company punishment. 
General TODD. And there is no conviction by court-martial, you see, 

if he accepts company punishment. 
Senator ERVIN. Yes. I thought that was a very effective way 

when handled a t  the discretion or on the part of the company 
commander. 

General TODD. Yes, sir; Mr. Chairman, that is the general intent of 
the proposed legislation. 

Senator ERVIN. And of course that only applies to relatively minor 
offenses. 

General TODD. Minor offenses, those which are now punishable by 
summary court-martial. 

Senator ERVIN. HOW far  does this proposed amendment undertake 
to extend that procedure ? 

General TODD. Only to the extent that a summary court-martial 
mould be able to punish a man. That is roughly 30 days' confinement, 
and so forth, and pay losses equivalent to  what a summary court 
could now take. There are some small changes, but that is about what 
it is. 
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Mr. Rrr. Mr. Chairman, I neglected to introduce Col. Alvin D. 
Robbins on my far left, when I made my initial introductions. He 
is executive o5cer to G e n e d  Easely. 

Mr. CREECH. Mr. Fitt, in your statement you state that you have 
been struck by the scrupulous care that is taken to give maximum 
protection to the serviceman. 

I wonder, sir, if you would care to tell us if tohere is anything more 
than what you have indicated here with regard to the scm ulous care 
which you feel the Army exercises at such time as a man's aithfulness 
or his contribution is questioned. 

P 
You have indicated that he is entitled to counsel at that sort of 

hearing. Are there other things that you would like to call to the 
subcommittee's attention ? 

Mr. FITT. I think that the questions which the subcommittee posed 
to the Defense Department and to the Army and the other services 
together with the supplementary questions which we got last week 
were intended to and did elicit a very comprehensive series of answers 
which described in great detail the steps that all of the services take 
in processing and evaluating administrative discharges, and I hesitate 
to enumerate the kinds of things which I think illustrate the scrupu- 
lous care t h a a s  taken, for fear that I might omit some that properly 
should be included in the list. 

Mr. CREECH. This has been uovered in the information which you 
submitted to us. 

Mr. E"rrr. I think so, sir ; yes. 
Mr. CREECH. In your statement you say- 

For example, the sentences of those convicted at general courts-martial are set 
aside or modified on review in about two-thirds of the cases-a far cry from 
civilian justice, where appellate review of the sentence itself is  almost unknown. 

I wonder, sir, in your estimation does the high percentage imply that 
perhaps the courts-martial are not giving proper consideration to 
thew cases? 

Mr. . No, sir. I think there are several explanations or reasons 
for that. One has been brought out already, and that is the effect 
of the negotiated guilty practice that we follow in the Army. This 
has demonstrably tended to increase the number of sentence reduc- 
tions, because the negotiated sentence is not known to the courts- 
martial at the time it hears the case, so that that has contributed to 
the percentage of reductions that I mentioned here. 

Other factors are, I think, the major commander who has the task 
of reviewi these sentences is in a better position to evaluate, or to 
achieve unl y ormity in sentences, and I think that there is a general 
attitude of mercy that strikes or moves most of the officers who have 
these cases to review. 

Mr. CREECH. Sir, you say that : 
Prior to the commencement of formal proceedings, every effort is made to 

rehabilitate the individual. Only when reassignment, counseling, or other 
rehabilitative efforts have proven fruitless is he considered for separation with 
less than en honorable discharge. 

Do yo.u feel, sir, that you have indicated in your answers in the 
detail that you would like to, the kind of counseling which he is given 
or the kind of rehabilitative efforts which are undertaken, or would 
you care to comment further at this time? 
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(At this point Senator Carroll entered the hearing room.) 
Mr. FIIT. I would rather not express a 'udgrnent on the adequacy 1 of our answer. If there were questions w lich our answers inspired, 

we would be glad to answer those questions in turn. Would you like 
to add anything to that, General Hewitt ? 

General HEWITT. Just the efforts of a commanding officer who, 
under most of these cases, gives the man another assignment other 
than the one he failed, in an attempt to show that he can perform in 
another duty. 

Most of the boards where an enlisted man is considered under that 
category, the board looks into the fact that he has been given a re- 
assignment or given several trials. 

I n  the course of that he is counseled by his commanding officer and 
by the noncommissioned officers he works with in an effort to get 
the man to do a satisfactory job and a satisfactory performance of it. 

Mr. CREECH. A t  such time as his record is reviewed, there is an 
indication of the reassignments which have been made in order to 
assist the individual. 

General HEWIIT. That is usually required by the board investigat- 
ing his case ; yes. 

Mr. CREECH. IS there also, sir, an indication of the counseling which 
he has received ? 

General HE-. You won't find an entry in the record that per se 
counseling was given ; no. 

I n  the vast majority of cases, it has been given by the commanding 
officer in the course af that reassignment. 

Senator ERVIN. I f  I may interrupt, gentlemen, this is Senator 
Carroll, a member of the subcommittee. We are delighted to have 
him with us. 

Senator CARROLL. Mr. Chairman, I am happy to be here. I am also 
on another subcommittee having to do with important irrigation 
problems. I will read the record that has been made here this morn- 
ing, and I want to follow these hearings, as I know how important 
they are. I am glad to be here. 

Senator ERVIN. We are getting some most illuminating informa- 
tion and observations. I am sorry that you couldn't be here, ,but being 
a Member of the Senate, I understand it is impossible to be in three 
or four places at one time, which we are required daily to do. 

Mr. Frm. I am glad to see Senator Carroll here, sir. I used to  
work for him. 

Senator CARROLL. He used to be one of my advisers. 
Senator ERVIN. We have received some very good advice. 
Senator CARROLL. He  was a very valuable member of the Subcom- 

mittee on Administrative Practice and Procedure. I am sorry to 
lose him, but we recognize that this, too, is a worthy cause. 

Mr. CREEGH. I should like to go back to the question which was 
posed just a few minutes ago with regard to the complaints which 
the subcommittee has received from a number of servicemen and 
former servicemen, in which it is alleged that they received no advance 
notice, and they had not been counseled. 

Apparently if they had been reassigned, they were not aware of the 
basis for the reassignment relative to any charge which was going 
to lead to an administrative discharge. I wonder if you would care 
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to comment on this type of complaint which we have received, indicat- 
ing surprise on the part of the individual who is being considered for 
administrative dischar e. 

Mr. FIIT. It would % e very difficult for me to understand how such 
a complaint could have validly been made, in view of the various steps 
I have describd to you that must precede the issuance of an undesir- 
able dischar e. 

The reg u f  ations contain no specific period of notice which must be 
given an individual who is facing a proceeding which mi ht lead 
to an undesirable discharge. But he must be gwen the me f ical ex- 
amination, -and then he must be advised of his right to counsel, and 
he must have a board hearing. 

Mr. CREECH. This is after notice has actually been given Ito him. 
The complaints which we received alleged that they were not aware 
that this was in the ofling. 

I n  other words, if they had received reassignments, they maintained 
that they were not informed that they were being reassigned with a 
view to rehabilitating them or to assisting them to adapt to the Army, 
in order to avoid this type of administrative discharge. 

Mr. FITT. Of course this would considerably precede any formal 
administrative effort to separate the man. We do require that he be 
given reasonable notice of such a formal proceeding. 

Mr. CREECH. Yes; I would like to come to that later, if I may. 
Mr. Prrr. Surely. 
Mr. CREECH. I have specific questions on that. What I would like 

to have you discuss, and you have indicated to us that you feel that 
such complaints are not valid, that it is your feeling that the service- 
men are aware at  the time that most of them are notified that they are 
going to be subjected to proceedings for administrative discharges, 
and that they have had some advance notice in the form of either 
reassignment or wunseling. Am I correct in that? I s  that your 
feeling 2 

Mr. FIIT. The officer who has wmmand over the individual who 
seems to be heading for trouble has the responsibility of trying to 
avert that trouble for the individual, and of steering him into useful 
paths. 

And just what techniques are used, what words are uttered to the 
soldier to get him to straighten out would obviously vary tremen- 
dously, depending upon what kind of people are involved, and the 
circumstances of the particular case. 

So I hesitate to say categorically that in every instance at some 
s ecific point in time every person who ultimately faces an undesir- ! a le discharge proceeding has been given notice, specific notice by his 
commander, that he will ultimately face a dischar e board. 

Mr. CREECH. DO you think it would be desira 6 le to have a pro- 
cedure whereby servicemen would be notified that if their records 
did not improve or their performance did not improve, or whatever 
the conditions o$ objection to them did not improve, that they might 
ultimately be subjected to this type of procedure? 

Mr.  FIT^. I think that is part of lthe reasonable approach to the 
problem. But I would hesitate to formalize it and say that on such 
and such a date such and such a kind of notice must be given. 
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I would think that the ordinary sensible commander, in attempting 
to counsel the soldier, would warn him that he faces a possible sepa- 
ration under undesirable conditions. 

Mr. CREECH. But a serviceman receiving several different assign- 
ments, that is reassignments, would not necessarily feel that this was 
being undertaken as a means of adapting him to the service, would 
he necessarily ? Aren't servicemen frequently reassigned ? 

Mr. FITT. Yes. 
Mr. CREECH. Without this in view, without any consideration of 

this sort, if you are not told when you are being reassigned that this 
is for the urpose of assisting you in adaptin to the service, what- 
ever your $ifficultg may be, then the indivldua? might not know that 
he was bein considered for administrative, dischar e, until such time 
as he actua ly received notice to report before t e board, is that 
correct ? 

f I 
Mr. FITT. The individual knows his own circumstances. He knows 

whether he has been in trouble or whether he has had a good clean 
record. 

I think we can't ignore entirely the responsibility of the individual 
to acquaint himself with the world around him. 

But as I say, in the ordinary case I would assume that counseling 
would include an effbrt to get him to straighten out and warning 
him of the pitfalls that lie in front of him, if he doesn't straighten out. 

Mr. CREECH. But the record at the time he comes before the board 
does not indicate whether he has received such counseling, is that 
correct ? 

General HEWITT. NO record. 
Mr. FITT. No record of that. He may have visited the chaplain, 

for example, and gotten his counsel there. 
Mr. CREECH. The chaplain would not be the officer who makes the 

determination; is that correct? And the chaplain would not neces- 
sarily be familiar with other circumstances of his military service, 
unless he was so advised by the commanding officer, would he? 

Mr. FITT. That is true. I am advised by General Easley of the 
Discharge Review Board, that as a matter of fact the records that do 
come to them indicate in many cases that despite repeated counseling 
and rehabilitative efforts the undesirable discharge resulted. 

Mr. CREECH. SO in many cases they do indicate this, but not all. 
Mr. FITT. That is correct. 
Mr. CREECH. With regard to the notice which is given to the serv- 

iceman to appear before the board, is there any specified length of 
notice or is there a rule-of-thumb used with regard to notice? 

Mr. FITT. It is a reasonable time. I f  he is taken by surprise, he 
can request a delay. 

Mr. CREECH. And'extensions of time are granted in such cir- 
cumstances? 

Mr. FITT. Oh, yes. 
Mr. CREECH. With regard to the examination by medical officers, 

this of course is for the benefit of the board, and this report I presume 
is made available to the individual. He knows what the medical 
officer has informed lthe board, is that correct 1 

Mr. FITT. Yes, either he or his counsel. 
Mr. CREECH. Either he or his counsel are informed as to the report, 

and they have full access to the report of this military physician. 
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Now by the same token, is there any provision made for examina- 
tion by a physician other than an Army doctor, an outside physician? 

Mr. FITT. I think he could attend or secure the services of any phy- 
sician that he wished, and submit that report to the board just as he 
can submit any material he thinks relevant to the board. 

Mr. CREECH. Are the reports of physicians other than the Army 
physicians given the same weight? I s  there any indication as to the 
type of credence that is placed upon reports of civilian physicians 
that are introduced? 

Mr. F I ~ .  I haven't examined that question, and I will ask General 
Hewitt to state whether we do have any information or? that point. 

General H E W I ~ .  I would certainly venture they mould be given 
full credence. I think it is so rare that I would hesitate to state any 
categorical answer on the thing. 

Usually the examination of medical officers are generally accepted 
by the man or his counsel in t l i s  type of a case. 

Mr. F I ~ .  I would add that throughout these proceedings where 
there is a doubt, it is resolved in favor of the man, so that if i t  should 
appear that his conduct is attributable to a physical condition or men- 
tal illness, that his discharge would be effected through that avenue, 
rather than the administrative discharge for misconduct. 

Mr. CREECH. I notice that you say in the next page of your state- 
ment that : 

If it appears that the existence of a mental or physical disability is  a contrib- 
uting cause of unfitness a board of medical officers will be convened to examine 
the serviceman. 

I presume here we are covering such people as the narcotic addict, 
the alcoholic, the sex psychopath, that type of individual. 

Mr. FITT. Yes. 
Mr. CREECH. On the same page you say- 

During the hearing either the recorder or junior member of the board presents 
the evidence and examines the witnesses including those of the soldier if he is 
not represented by counsel. 

I should like to inquire as to whether the recorder is necessarily a 
lawyer. 

Mr. Fm. No. sir. 
Mr. CREECH. He is not. And also I should like to inquire if you 

feel it would be difficult for him to represent both sides equally. 
Mr. F I ~ .  This is an age-old problem. What we have here is not 

an adversary proceeding though. If the soldier has no person repre- 
senting him, and this is a matter of his own option, then it may follow 
that he simply is not capable of bringing out the testimony of his own 
witnesses, and i t  is in this sense that I think the recorder would ex- 
amine the witness that the soldier himself has asked to appear in 
his behalf. 

Mr. CREECH. This is done then to assist the serviceman. 
Mr. FITT. That is correct, and bearing in mind after he has elected 

not to have his own counsel. 
Mr. CREECH. YOU have said that before the board hearing is con- 

cluded, soldiers are afforded full opportunity to present evidence or 
to call witnesses in their behalf, to the extent that they are reasonably 
available. 



I wonder, sir, what is meant by "reasonably available," and also 
I should like to know whether subpenas or depositions aro available 
to the serviceman. 

Mr. FITT. The subpena power is not available in this > *oceeding. 
This is the same question of course you discussed at  length this morning 
with Mr. Runge. 

He can submit affidavit evidence where the witness is not reasonably 
available, and under those circumstances I think the absence of the 
subpena power becomes more understandable. 

Obviously in the Military Establishment it is difficult to define 
"reasonably available" in precise terms. We give him reasonable 
notice in writing of the fact that he is about to face a board proceeding. 

The precise definition of "reasonable" is frequently impossible, we 
can't achieve it, so I wouldn't want to suggest to this subcommittee 
that there is not a possibility of differing interpretations a t  different 
times and in different places over the years. 

But we think that the subpena power as a practical matter cannot 
be extended to these board proceedings. Both the Government and 
the soldier can submit any evidence they wish in writing, and that 
would include statements from friends or others who might not be in 
the area and available to testify in person. 

Mr. CREECH. And what opportunity is there, for instance, in cases 
where affidavits are submitted for the individual to cross-examine these 
people in cases where the Gorernment submits the affidavit? 

Mr. FITT. There isn't any opportunity. 
Mr. CREECH. There isn't any '4 
Senator ERVIN. I f  I may interrupt, this is not designed to be an 

adversary proceeding. 
Mr. FITT. That is correct, Mr. Chairman. 
Senator ERVIN. And the recorder is trying to determine whether 

or not the interests of the Government demand that this man be sepa- 
rated from the service, and also whether the interests of this man can 
be served by some method short of such action. I n  other words, the 
board is trying to rl~termine that questpion. 

Mr. FITT. Eoi  i-.q *lip, sir. It makes a recommendation to an officer 
who usually is at let5 st a major general. 

Senator ERVIN. But it is not designed to be an adversary proceeding, 
but is designed as far  as is humanly possible to have one agency, both 
from the standpoint of the Government and the individual concerned, 
to reach a conclusion that would enable him to make a recommendation. 

Mr. F I ~ .  That is correct, sir. 
Mr. CREECH. I n  these cases where a man is being labeled undesirable 

or unsuitable, or unfit, do you feel that it is desirable that there should 
not be adversary proceedings? 

Mr. FITT. I think that the proceedings we have, which are not ad- 
versary, represent a fair method for issuing administrative discharges. 

Mr. CREECH. Mr. Secretary, I don't want to belabor this point any 
longer. I will just ask-for the sake of example I think it would be 
interesting for the record-if you can indicate to us with regard to the 
reasonably available witness what your experience has been. 

For instance, if a man wants a witness who is within the same State 
or on a military reservation within a radius of 500 miles, something 
of that sort, do you have any idea as to the procedure? I s  there any 
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rule of thumb with regard to the procedure which is followed in mak- 
ing witnesses available ? 

Mr. FITT. I would like to pass this to General Hewitt. 
General HEWITT. I would say there is no definite rule of thumb, de- 

pending on the circumstances in the particular case which I think 
would govern on that, Mr. Counsel. 

Senator CARROLL. Mr. Chairman, may I ask a question at  this point. 
I have been reading some parts of the testimony of Mr. Runge, and 
I have in my hand a series of forms of the various types of discharges. 

Mr. Secretary, you are an able lawyer and you have been well trained 
in the administrative process. 

Mr. FITT. Yes, sir, I acknowledge that. 
Senator CARROLL. Very often I have been called on by people who 

have received less than an honorable discharge from the service. As 
the years have passed and they say that they find themselves under a 
blight, they are excluded from applying for civil service employ- 
ment, and that in many other ways, it has interfered with their lives, 
so, these hearings are extremely important. 

How long now have you held your present post ? 
Mr. FITT. Eight months. 
Senator CARROLL. Are we giving men involved in administrative 

discharge proceedings or something else, an opportunity for adequate 
hearing and counsel? May they call witnesses in their own defense? 
What is their right of review ? 

Mr. FITT. Are you speaking now, Senator Carroll, of the man who 
has already received hls discharge and is seeking to reopen the case? 

Senator CARROLL. NO. I am thinking of these individuals before 
they are discharged. I can understand that there are many in- 
dividuals who are not desirable in the service. Sometimes individuals 
go haywire in the service. Sometimes even career men fall in this 
category. 

But are there adequate protections against unfairness? Can the 
serviceman subpena witnesses? Can they fight this thing if they want 
to fight it? Are the safeguards adequate to enable them to fight to 
protect themselves? 

Mr. FITT. Answering your first question, in an administrative pro- 
ceeding leading to the separation of an individual with an undesirable 
discharge, the right of subpena does not exist, but the right to counsel 
does, the right to adequate notice of the nature of the proceeding 
and the charges that lead to the proceeding, the right to a physical 
examination, the right to submit any evidence the soldier wishes in 
his own behalf. All of these rights are guaranteed to the affected 

- 

enlisted man. 
Senator CARROLL. What about the right of review ? 
Mr. FITT. The case is mesented initiallv to a three-member board, 

one member of which at feast must be of fi;?ld grade. 
That board, after considering all of the evidence, makes its recom- 

mendation to the officer who convened the board, and that would be an 
officer with general court-martial authority, or specifically and typi- 
cally a major general ordinarily would be the rank that is involved, 
and no soldier may be separated with an undesirable discharge unless 
a major general or other officer with general court-martial convening 
authority - -. has personally approved that character of discharge for that 
soldier. 
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Senator CARROLL. Mr. Chairman, am I going over grounds we have 
covered? 

Senator ERVIN. NO. 
Senator CARROLL. I want to get down to specifics. 
I am reminded of a case that we had in Colorado where a career 

man, an enlisted man had an excellent record for many years, and it 
was about 2 years before his retirement, and he got into some very 
serious difficulty. He was tried in the police court. Then be an the 
process to get rid of him in the military. This was a man wit f years 
of experience, and in this particular case he was a family man. He 
had given his life to the military. Just how could he have fought the 
administrative discharge? What would have been his rights to pro- 
tect himself? 

In  simple language, what could he have done to test the truth of the 
charge against him in another court? Would he have the right to 
confront witnesses, the right to subpena his own witnesses, the right 
to counsel, and the right to review ? 

How do we handle cases like this? 
Mr. fin. Ordinarily he would be separated administratively and 

not through court-martial conviction. And the rights that he would 
have would be those that I described earlier. 

Senator CARROLL. That means that he would then have the right to 
counsel. He would not have the right of subpena? 

Mr. F I ~ .  That is correct. 
Senator CARROLL. But if he does not have tlie right to use subpenas 

and is confronted with a record from another court, how can he test 
its validity, its authenticity? Unless he has the right to subpena, to 
compel witnesses to come in, how can he or his counsel cross-examine 
as to the authenticity of the record, or question whether he is the 
person to whom it applies ? 

What I am trying to do is explore how you handle these cases be- 
cause you must have had hundreds of cases similar to this, which are 
tragic cases for the military and for the man's family. Of course, 
where the proof is convincing, a man should not be kept in the service. 

I am wondering just how the man could test that issue? 
Mr. F I ~ .  He would test it first of all in the civilian jurisdiction, 

where he was tried apparently for some offense against the statute, 
and I assume that in the Colorado State court proceeding he had the 
right of confrontation, subpena and so forth. 

Senator CARROLL. In this particular case the serviceman was per- 
mitted to enter a plea of nolo contendere. In  our court, a nolo con- 
tendere admits guilt for the purpose of the criminal case, but is not 
an admission for any other purpose. 

Suppose this serviceman retained private counsel. Could he do that 
if he had the money ? 

Mr. F I ~ .  Yes, sir. 
Senator CARROLL. Suppose the private counsel said, "But I cannot 

prepare his case unless I can subpena witnesses." 
I t  would seem to me that there ought to be enough leeway evea in 

administrative discharges to permit, where the interests of justioe 
require, the compulsory production of testimony or documents. 

Would this create a great workload? 
Would it interfere with your present procedure? 
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Mr. Fm. It might in some cases. It probably would not in other 
cases. 

This is a matter of course, a right which Congress would have to 
confer upon the services. 

Senator CARROLL. YOU do not think the laws have given you au- 
thority broad enough to cover it now ? 

Mr. F I ~ .  I am sure i t  is not, Senator. 
Senator CARROLL. There is such a right, is there not, in cases in- 

volving dishonorable discharge? 
Mr. F I ~ .  That is in connection with a criminal proceeding. I t  

is the military form of a criminal trial. Now of course the right 
of subpena does exist there. But it does not exist in the administra- 
tive separation proceeding. 

We are not aware of any right of subpena in other cases involving 
the separation of employees. 

For example, in the civil service, in the Federal service the deter- 
minations involving the separation of an employee are in proceedings 
where there is no right of subpena. 

Senator CARROLL. My point is this, Mr. Chairman: Any discharge 
that is other than honorable can work a great hardship on a man 
and his family in civilian life. Although you are not going to 
imprison him, such a discharge puts a mark on him. It would seem 
to me that if he wants to fight, he ought to be able to fight it as hard 
and as effectively as though you are going to put him in prison. 

Did you say the present law is inadequate to permit this ? 
Mr. FITT. NO. 
I think I said that it is quite clear that the subpena power is not 

available in these proceedings, these administrative proceedings. 
Senator CARROLL. IS it not available because of the failure of Con- 

gress to make it available or is it not available because of the 
administrative regulations? 

Mr. F I ~ .  I would not want to characterize it as a failure on the 
part of Congress, Senator. 

The ower simply does not exist, and in order to have it legislation E would e required. 
Senator CARROLL. This is the point, Mr. Secretary, I want to make. 

I f  we need to strengthen the law because there is an omission in the 
law, the purpose of these hearings is to show what more is needed. 

Mr. FITT. We are not recommending the extension of the subpena 
power to this kind of separation proceeding. 

Senator CARROLL. I did not ask you, Mr. Secretary, what you are 
recommending. 

I asked you whether you think the present law is broad enough 
so that you could issue a subpena if you wanted to or is there a 
deficiency in the statute? 

Mr. FITT. It is not broad enough to permit the issuance. 
Senator CARROLL. I t  is not broad enough as i t  is now 8 
Mr. F I ~ .  That is correct, sir. 
Senator CARROLL. And you do not want it any broader. This is 

what you are saying. You do not ask for i t ?  
Mr. F I ~ .  We do not ask for it. 
Senator ERVIN. IS this not a question that we run squarely into 

on these undesirable discharges? 
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Should not a party who is about to be separated from the serv- 
ice by an undesirable discharge have a right to say "I demand that 
I be court-martialed instead of being given an undesirable discharge, 
and have an opportunity to present my cause before a court-martial 
where I can subpena witnesses"? 

Mr. F I ~ .  No, sir. 
We are of the view that he should not have that right as an abso- 

lute matter, and there are several reasons for this view. 
One is that the basis of the separation is not necessarily a specific 

criminal offense. I t  is a pattern of conduct which justifies the char- . 
acterization "undesirable," but it may not necessarily be specifically 
a crime. 

Senator ERVIN. I was under the impression that cases of that type 
are ordinarily under a general dischar e. As a general rule, has not 

law or civil law ? 
K a man who is gven an undesirable disc arge run afoul of the military 

Mr. FITL Well. I think that is true in most of the cases. but i t  
is not universally true that he has committed a specific &mind 
offense for which he can now be tried. His undesirable discharge 
ma be the result of a series of criminal convictions. 

$or example, he ma have been convicted of a civil offense and 
is now confined in a d tate penitentiary. In  theory that same con- 
duct which led to his civil conviction is a violation of the Code of 
Military Justice, and we could try him over again. But we do not 
think that is desirable. - - 

Senator ERVIN. There might be mitigating circumstances? 
Mr.  FIT^. Yes, sir. 
Senator ERVIN. There might have been perjured testimony. 
I recognize that we put a great burden on the military, but here 

is a man, it seems to me, against whoin there is retty drastic action 

"2 " 
t' We are going to give you an undesira le discharge, which 

will eprive you of your rights under the laws and benefits of veter- 
ans, which wlll place a stigma on you, and we are going to deny you 
the right to produce testimony by subpena." 

Mr. F I ~ .  Well, it is not intended; in fact, it is specifically for- 
bidden in the regulations to use the administrative route to avoid 
trying a man by court-martial. I f  the offense is one which should 
properly be tried by a criminal court, then it is improper just to ease 
him out by the administrative route, and this is the rule that we 
follow. 

Senator ERVIN. But his ultimate fate conceivably might be almost 
as bad as if you gave him a dishonorable discharge? 

Mr. F I ~ .  Yes, sir; except he would not have a criminal conviction 
on his record. 

Senator ERVIN. But he would have a forfeiture of all of his bene- 
fits under the laws and he would have the stigma that is carried 
with it. 

I realize that in a great percentage of these cases the serviceman 
is probably glad to get the undesirable discharge and go out by that 
route, but it is only later that he wmes to the conclusion that he would 
like to shatter this scheme of things. But there are conceivably cases 
where the individual at the time says, "I do not want this undesirable 
discharge. I am not due to have it." 
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That is the crucial question, i t  seems to me. 
Mr. FITT. I think you are right, sir, es. 
Senator CARROLL. This is why, Mr. 8hairman, I hope you take a look 

a t  the Uniform Code of Military Justice to  see if i t  is conlprehensive 
enough. 

Speaking personally, I would be willing to  have the board make the 
determination whether they should issue a subpena under these cir- 
cumstances if there should be need to compel the attendance of 
witnesses. There ought to be some way of reviewing these things 
impartially. 

Mr. F I ~ .  There is, Senator Carroll. 
Senator CARROLL. But I mean on the question of whether or not a 

subpena should have issued or whether, without a subpena issuing, 
they themselves ought to have the power to compel the attendance of 
witnesses requested by the defendant or his counsel. 

This is something I wish you would give some thought to. 
Mr. F I ~ .  We shall. 
Senator CARROLL. I f  this is not authorized law, we should know 

it. This subcommittee may want to make some recommendntions of 
its own. 

I have not mentioned this case to you as a criticism of the Army. I 
did think i t  might be harsh. All these years of service and the benefits 
which he earned during those years were lost because of one unfortu- 
nate instance. Psychiatrists know much more about this than I do, 
but I know people change through the years. This was a good man 
with a good record until suddenly something happened. 

I am not critical of the result. But I would like him to have a fair 
chance if he wanted to fight. As Senator Ervin says, the serviceman 
should be able to say-: !L am not going to s tmd for this, I will fight 
you in the court-martial." You say he does not have a right to de- 
mand a court-martial. 

Mr. F I ~ .  He is not entitled as a matter of right to a trial any more 
than a civilian defendant is entitled as a matter of right to a trial. 

Senator ERVIN. The military code does not wver this at  all. Doe8 
it? 

General TODD. That is correct. 
Senator ERVIN. I n  other words, this is independent and the Army, 

in establishing these various types of discharges, acts within the ex- 
ercise of the discretionary power which Congress imposed, I think, 
just about the time I started up here in Government. 

I s  that not correct ? 
General TODD. That is correct ; yes, sir. 
Senator CARROLL. May I ask why then they do not have the discre- 

tionary power to permit the issuance of a subpena on behalf of the 
defendant in these administrative roceedings? 

General TODD. You mean the g ecretary would have authority to 
promu1e;ate replations with subpena power in them ? 

No; I think that would take statutory authority. 
Senator CARROLL. I was under the impression you said this was not 

covered by the manual, but this is covered in the discretionary author- 
ity that has evolved through history. The administrative procedure 
that you outline here is not under the Administrative Procedure Act; 
is i t?  
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Mr.  PI^. No, sir. 
Senator CARROLL. I did not think so. 
So what you have done through the years is sort of promulgate your 

own regulations, have you not? 
General TODD. They are promulgated pursuant to statute. 
Senator CARROLL. Does the statute prohibit thi- 
General TODD. No, sir ; but it does not authorize it. 
Senator CARROLL. IS the statute broad enough, in your opinion, that 

you could do it by regulation, or not? 
General TODD. No, I do not think it is, Senator Carroll. 
Senator CARROLL. If you thought that this subcommittee should 

broaden it, what would we do? What words should be used? 
Do you not think that if the Congress began to give outlines as to how 

you should conduct these administrative hearings it might have un- 
desirable effects ? 

General TOBD. I think you have to consider, Senator, that there are 
thousands of these boards. Necessarily, they involve the man's char- 
acter. Many of them are convened overseas. The man would want 
to call many character witnesses, and they would have to, by subpena 
power, be authorized to call those people wherever the board sat, and 
it would be a tremendous problem where you have thousands of board 
cases, and, of course, it would be a tremendous cost. 

Senator CARROLL. I was not thinking of character witnesses. I was 
thinking of records or witnesses with knowledge bearing on fact 
issues. Character evidence is a different matter. 

But suppose there is a real issue of fact. There must be some way 
for a man to have a way to protect his name from such a stigma. 

Anyway, I wish you would give it some thought and we will come 
back to it again. I am not trying to put great burdens upon you, 
but it seems to me that, as I expressed once and as I express again, 
this is so important to the individual-it affects his whole life-that 
you ought to have something more than just perfunctory proceedings. 

Mr. CREECH. Mr. Secretary, in your statement you have referred to 
rehabilitation. This is in the fifth paragraph. You say : 

After all evidence is in, the lboard will recommend either discharge and the 
character thereof, or retention in the service (including trial periods to be 
assessed at a later date so as to permit rehabilitation). 

I should like to ask, sir: Are there certain facilities for rehabili- 
tation ? 

Is there a program of rehabilitation which is undertaken and would 
this apply to such people as alcoholics, as homosexuals, drug addicts? 

What type of rehabilitation? 
Mr. F I ~ .  I know we do not have a specific installation like that of 

the Air Force, but so far as the details of the period of rehabilitation 
mentioned here and the conditions that are imposed, I would like to 
refer the question to General Hewitt. 

General HEWITT. We have, as the Secretary pointed out, no center 
for such rehabilitation. I t  is done at various commands under the 
cognizance of the commanding officer or the commanding general of 
the installation. I would not say that this would normally be applied 
to trying to rehabilitate homosexuals or alcoholics or narcotics addicts. 
It would be the individual who, in the determination of the reviewing 
authority, had not had ample opportunity prior to the board proceed- 
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ings in various assignments that I discussed with you before in 
attempting to give him another opportunity to prove that he can 
give satisf actmy service. 

Mr. CR;F,ECH. There is nothing in the way of hospitalization or 
treatment ? 

General &mm. NO, sir. 
Mr. PIIT. If he is a medical case, he has not gotten this far in the 

proceeding to separate a man as an undesirable. 
Mr. CREECH. Later in your statement, Mr. Secretary, you say: 
Similarly. an undesirable discharge may be issued without board proceedings 

when the serviceman has been on unauthorized absence for a year or more, or 
upon his conviction in a civil court of a felony type offense, or of any offense in; 
volving narcotics violations or sexual perversion. 

Here, sir, I would like to inquire : I s  the undesirable discharge proc- 
essed, even thaugh the case might be on appeal? 

Mr. FITT. NO, sir. 
Senator ER-VIE. Mr. Secretary, I regret very much that I have to 

leave, but I want to thank you on behalf of the subcommittee for the 
very fine cooperation we have received in this investigation, and I 
thank you gentlemen for coming down and giving us this personal 
appearance. It has been very helpful to us and we are very grateful. 

Mr. F I ~ .  Before you leave, Senator, I would like to say on behalf 
of the Army that this whole proceeding has been helpftll to us too. 

Senator ERVIN. Thank yon. 
Mr. FITT. We would like to submit an answer in writing on that 

specific question. 
(The material referred to is as follows:) 

A discharge based on a civil conviction is not completed unless the individual 
has indicated in writing that he does not intend to appeal the civil conviction, or 
unless the time for appeal has run, or, if an appeal was perfected, until final 
action has been taken thereon, see paragraph 21, AR 635-206. 

Senator CARROLL. What was the question ? 
Mr. FITT. Whether a person., a soldier, is issued an undesirable dis- 

charge because of a civil conviction prior to the running of time for 
perfecting an appeal or the disposition of the appeal that he may have 
taken from that civil conviction. 

(At this point, Senator Ervin left the hearing room.) 
Senator CARROLL. May I ask counsel the purpose of the question? 
Mr. CREECH. The Secretary, on page 8 of his statement, said that an 

undesirable discharge may be issued in several instances, and he 
specified. 

Upon the conviction in a civil court of a felony type offense or any offense in- 
volving narcotics violations or sexual perversion. 

I inquired as to whether the undesirable discharge was processed 
even though the case might be up on appeal, even though there had 
been no final disposition of the case in the civil court. Would the 
Army process the undesirable discharge, anyway 1 

He said that they would like to submit in writing a detailed answer 
to that question. 

Senator CARROLL. I can understand why this would be a difficult 
problem for the military. 

Suppose you had a man in the service who commits some crime in 
the community. He has been convicted and he is now appealing, and 



pending appeal they initiate this administrative discharge process. 
That is a tough one and I wish you well. 

Mr. Fm. Thank you, sir. 
Mr. ~ C H .  Mr. Everett has some questions. 
Mr. EVERET~. Apropos of the questions asked byathe chairman and 

by Senator Carroll earlier, I gather that you would construe article 47 
of the Uniform Code, which refers to persons not subject to the code 
who are subpenaed to appear as a witness before any court-martial, 
military commission, court of inquiry or any other military court or 
board as not supplying authorization to subpena a civilian witness to 
ap ear before a discharge board. 

g m  I correct that that is your interpretation of article 471 
General TODD. Yes, it would be, Mr. Everett. 
Mr. EVERETT. Are there any instances in the Army which you know 

of where, under the Army regulations governing undesirable dis- 
charges, a board has heard the matter, has declined to recommend 
the undesirable discharge, but thereupon the matter has been referred 
by the commanding officer to another board to hear the case upon the 
same evidence, and that that board has recommended an undesirable 

dischay Mr. ITT. ? No, sir; no such case has come to my attention, and we 
made inquiry. 

Mr. EVERETT. I believe the regulations that were furnished to us 
by the Army did authorize this action under certain conditions, and 
I gather that this has been a dead letter in the regulations up to the 
present time. 

Would that be your impression, Mr. Secretary? 
Mr. F I ~ .  That is my understanding. 
Mr. EVERETT. Would there be any o portunity to extend the ex- 

cellent field judiciary system that the A)rmy has devised to apply to 
the administrative proceeding? 

In  other words, to have one of your military judges sit as a judge 
for the administrative board, giving thereby to the respondent the 
same ty e of protection that is available to him in a general court- t' martial. 

Would that not be a reasonable means of handling the problem? 
Mr. Fm. I would like to refer that to General Todd. 
General TODD. It would require a great many more law officers than 

we have now. I just do not think it would be feasible, with the number 
of board cases we have and the number of senior judge advocates 
that we have available now, to have law officers sit on administrative 
boards. 

We have at the present time 24 officers assigned to that program. 
They could not nearly cover all the board cases that would require 
their presence under that system. 

Mr. EVERET~. Would it be possible to supplement them, as I under- 
stand the Army is doing on the boards of review, with retired officers 
called to duty by their own consent? 

General TODD. If we could get enough of them and it would be 
authorized, of course that could be done. But we would have to have 
a eat many more. 
%r. Emmm. In  line with some of the earlier questions, Mr. Secre- 

tary, concerning command control, we were informed that the Army- 
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actually, this was information furnished in reply to written ques- 
tions-we were informed that the Army has in the past 2 or 3 weeks 
discontinued the practice of instruct,ing members of the court-martial 
concerning their duties and responsibilities in administering military 
justice. I wonder whether the Army has #also contemplated changing 
the rating system in the boards of review whereby the chairman of 
the board rates the junior members? 

Has that been under consideration? 
Mr. PITT. Do I have to speak for all time? 
I know it is not under consideration at  the present time. I am not 

sure whether this has been a subject of disagreement in the past. 
General TODD. May I speak on that? 
It has not been a subject of disagreement. 
We feel that the system as it is now is a fair one. We have had no 

instance whatsoever of any complaint by a junior member of a board 
that his rating by the chairman was unfair on the basis that such 
rating was an attempt to influence his decisions as a member of the 
Board. 

Senator CARROLL. May I interrupt ? 
Explain this rating of a junior officer, so that the record will be 

clear. 
Mr. EVERETT. Mr. Chairman, I was referring to some of the testi- 

mony earlier in which it was brought out that on boards of review, 
which review convictions by court-martial, there are usually three 
military members. These military members receive certain efficiency 
reports which are the basis for promotions and for assignments, and 
in the Army system, unlike the Navy system, the senior member of 
the board, who is the ch'airman actually makes a rating of the other 
two members. And the question came up in light of a Navy case 
involvinq a similar ~ract ice  at the trial level where the practice had 
ben condemned by the Court of Military Appeals as to whether thls 
became a vehicle for control of the junior members by the chairman, 
just s s  if the chief justice of a supreme court rated the other members 
of the court and thereby determined what assignments they would 
have or whether they were reelected. 

Senator CARROLL. YOU mean that, the rating system might be used 
to influence the decisions of the junior members of the board? 

Mr. EVERETT. Precisely. 
Senator CARROLL. Thank you very much. 
Mr. EVERETT. That was the purpose of the question. 
It was more res~onsive to the difference between what appears to 

be the Navy practice and what now appears to be the Army practice. 
Senator CARROLL. The General's response to that is that- 
General TODD. We have had absolutely no instance of it, Senator 

Carroll. 
Actually these members of the boards of review are all senior mem- 

bers of the Judge Advocake General's Corps. They are imbued with 
their independence sitting as judges on a review-type court. We have 
been impressed with their feeling of independence, and they are left 
alone by the Judge Advocate General to do their duty as reviewing 
judges. ' - 

As I say, we have had absolutely no instance of any complaint 
whatsoever of influence by a chairman over a junior member because 
of his rating. 
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Senator CARROLL. This raises another question-one on which I 
have expressed my views. I have been investigating cases in 
which i t  has been said by some that there have been attempts to influ- 
ence the judgment of some of these commissions through ex parte 
cornrnuncations. 

Can the board considering a discharue case be influenced in any 
way by commanding officers? Can anygody talk to the board about 
the case off the record? 

General TODD. Can anyone outside who has no part in it- 
Senator CARROLL. Can anyone who does not confront the enlisted 

man talk about his oharacter or record? 
The Secretary has said that this is not an adversary proceeding. 

I want to know what, if any, influences could be brought to bear on 
the board itself. 

General TODD. Do you mean the court-martial itself, Senator Car- 
roll, or the administrative board? 

Senator CARROLL. The administrative board. I would assume that 
nobody could talk privately to  the members of a court-martial. 

General TODD. That is absolutely correct. No one can talk to the 
members of the board about the case--to the court about the case. 

So far  as the administrative boards are concerned, I think perhaps 
that they are not influenced by any outside attempt to tell them about 
the case. 

Senator CARROLL. Are most of the members of the administrative 
boards JAG officers? 

General TODD. No, they are not. 
Senator CARROLL. They are not? 
General TODD. No, sir. 
Mr. F I ~ .  I think i t  would be helpful to describe the procedure 

again, that the board that sits in the administrative discharge pro- 
ceeding is one which does not decide the case. It makes recommenda- 
tions to a general officer? usually a major general, and we have stated 
in our answers to the questions and in my testimony that that officer 
has available to him the advice-and assistance of his judge advocate 
staff, so that I would not want to suggest that there are not people 
who have access to  the man who ultimately decides the case. But we 
simply do not have the same rule that is applicable in a judicial 
proceeding to the extent that when a matbr  is sub judice, nobody 
speaks to the judge about it except his immediate law clerk perhaps, 
or nobody should. 

That is not quite the case in these administrative proceedings where 
the commander has available to him his JAG people and other staff 
people to help him with the case. 

Senator CARROLL. I want to get this procedure fixed in my mind. 
An enlisted man is up for administrative discharge. By whom is 

the board normally appointed, the commanding officer? 
Mr. FITT. We have the chart, Senator Carroll. 
Usually the action is started by his immediate commanding officer. 
Senator CARROLL. Are we down now to the company level? 
Mr. F~rr. Usually he is the officer who is best acquainted with the 

individual and starts the case. 
Senator CARROLL. Then the company commander appoints the 

board ? 
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Mr. - .  F I ~ .  No, sir; that is appointed by the general court-martial 
authority. 

As I say, that is usually a major general. It would be the head- 
Senator CARROLL. Does the major general appoint the company 

commander ? 
Mr. F I ~ .  Could he? 
Senator CARROLL. Yes. He could appoint anybody he wants to 

the board, a major general? 
General HEWITT. He would not normally appoint the company 

commander, because he will probably be one of the witnesses called 
before the board. So he mould not be a witness and a member of the 
board at the same time. 

Senator CARROLL. But the major general could appoint anybody 
he desires to the board; could he not? 

General  HE^. Yes, sir. 
Senator CARROLL. Let me ask the next step. 
There is a finding by this board. By whom is it reviewed and 

where ? 
Mr. FITT. I t  is reviewed by the convening authority, the o5cer 

with the power to convene a general court-martial. 
Senator l C ~ ~ ~ ~ ~ ~ A .  That is the same major general who sets up the 

board, is it not? 
Mr.  FIT^. That is correct, sir. 
General H E W I ~ .  He is the one. 
Senator CARROLL. What is the next step in the right of ~eview? 
Mr. FITT. The soldier's right of review ? 
He has no right of review from that officer's decision prior to dis- 

charge. After discharge he can appeal to the Army Discharge Review 
Board, which is composed of military officers sitting on a full-time 
basis in Washington, and if he is unsuccessful before that board, then 
he can appeal to the Army Board for Correction of Military Records, 
which is an all-civilian board, again sitting in Washington, and that 
board can grant him or deny him relief. 

So he has two appeals from the character of his discharge author- 
ized in the case that we are talking about. 

Senator CARROLL. NOW let's go back to the Army Discharge Review 
Board. I assume it is under the Secretary. 

Mr.  FIT^. Now we are talking about- 
Senator CARROLL. After discharge. 
Mr. F I ~ .  This is the Army Discharge Review Board ; yes, sir. 
Senator CARROLL. The one, I assume, under the Secretary of the 

Army ? 
Mr. F I ~ .  That is correct. 
Senator CARROLL. One under the Secretary of the Navy and the 

Secretary of the Air Force ; is that right ? 
That is a review after discharge? 
Mr. Fm. Yes, sir. 
Senator CARROLL. NOW, after that review. Then there is another 

board. You say the Correction of the Records Board ? 
Mr. FITT. Yes, sir; Army Board for Correction of Military Records. 
Senator CARROLL. And these are civilians? 
Mr. F I ~ .  Yes, sir. 
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Senator CARROLL. HOW many of these cases--speak now from your 
own experience if you have any statistics-come up to the first step 
after the discharge? 

Mr. FITT. The Army Discharge Review ~ i a r d  ? 
Senator CARROLL. Yes. 
Mr. FITT. I would like to ask General Easley to answer that ques- 

tion, Senator. 
Senator CARROLL. If vou do not have the information now, I would 

like to have it for the r&ord. 
Mr. FITT. I t  is all in the statistical material furnished to the com- 

mittee, Senator, but I do not have the figures immediately in mind. 
Senator CARROLL. Can you give a figure for, say, the last year or 

two? 
Mr. PITT. Colonel Robbins will answer that. 
(Colonel ROBBINS. Sir, we have here and have inserted in the record 

the number of cases which the Army Discharge Review Board has 
heard since fiscal year 1951. 

We are not able to correlate the number of appeals heard by the 
A m y  Discharge Review Board in any one fiscal year with the total 
number of general and/or undesirable discharges awarded in that 
same year. This is because the statute of limitations allows the in- 
dividual a 15-year period after separation to appeal his discharge. 

Senator CARROLL. This is after discharge ? 
Colonel ROBBINS. This is correct, sir. 
In  fiscal year 1961, sir, the Army Discharge Review Board heard 

2,476 cases. This is already in the record, sir. 
Senator CARROLL. 2,476 ? 
Colonel ROBBINS. This is for fiscal year 1961. This was in response 

to questions 9 and 10 of the original questionnaire. 
Senator CARROLL. In  other words, do I understand now that this 

number sought review because they were not satisfied with what hap- 
pened to them at the lower level. 

Colonel ROBRINS. That is correct, sir. 
Senator CARROLL. DO you have any comments, General Todd, b u t  

the nature of these cases?. 
General TODD. No, sir. We don't handle those, Senator Carroll. 
Senator CARROLL. Can you tell me the outcome of those 2,400-some 

total cases? 
Colonel ROBBINS. Sir, the record submitted in response to question 

9 shows that 70 discharges were changed and that the total percentage 
of change was approximately 3 percent. 

Senator CARROLL. DO you have the record of how many appealed 
to the Board for Correction of Military Records in the same year? 

Mr. WILLIAMS. Appeals from the ruling by the Army Discharge 
Review Board? 

Approximately 95 were considered by the Army Board for Correc- 
tion of Military Rewrds in fiscal year 1961. 

Senator CARROLL. Can you tell me the disposition of those cases? 
Mr. WILLIAMS. Based on a sampling of the cases previously con- 

sidered by the Army -Discharge Review Bmrd over a 5-year period 
our records indicate about 3 percent are changed by the Army Board 
for Correctian of Military Records. 

Senator CABBOLL. What do you mean by sampling? 
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Mr.  FIT^. We don't keep statistics on this single point, Senator, and 
so on this and a number of other questions asked by the committee 
we had to furnish sampling answers. 

Senator CARROLL. This, again leads me back. Here we have some 
2,400 who feel so strongly about this that they demand review. 
Would the power to subpena evidence, records and witnesses have 
helped to present the case itself, or the justice of the decision? 

This is something you won't answer today, but think about whether 
we should change the basic law. I had no idea that so many men 
would appeal from the major general's decision and that of the Board, 
and even after discharge, they are still fighting. 

They must feel pretty strongly about this. We ought to consider 
what procedural safeguards are necessary to make such proceedings 
fair to everyone. 

Mr. EVERETT. Mr. Secretary, let me turn to one other aspect of the 
command control which we realize you have had a complaint about 
in the form of some affidavits in a recent case, the Kitchens case. 

As you will recall, in that instance the defense counsel at Fort 
Jackson, according to the court reports of the Court of Military 
Appeals, indicated that by reason of the fact that he had protested 
certain instructions given to the court members, he had been, as it 
were, subjected to some threats by the assistant or acting staff judge 
advocate at Fort Jackson, threats vis-a-vis the efficiency reports, 
promotions, and assignments. I should also mention that the sub- 
committee has on one or two occasions received similar complaints 
from former JAG officers-1 have in mind one who was in Europe 
and another at  a post in the South-to the effect that, after successful 
and spirited performance of defense duties, their military justice 
career was terminated and they became claims officers and legal assist- 
ance officers; and they referred to this as a type of coercion exerted 
upon them. 

I wonder whether there are any comments that you or General Todd 
would have with reference to this type of accusation that command 
control directly or indirectly is exerted upon the military defense 
counsel provided to the accused. 

Mr. Fm. I will make a preliminary answer and then ask General 
Todd to comment. 

But we would like to have the details of the complaint so that we 
can evaluate it in relation to our present system ? 

Mr. EVERETT. Apropos of that, what steps, if any, have been taken 
by the Army to investigate and correct the situation that was com- 
plained of at  Fort Jackson ? 

General TODD. With respect to that, first of all, Mr. Everett, in the 
Kitchens case you will remember the court did not decide that there 
was command influence. They decided that there was enough doubt 
so that they should reverse the case. And they, by way of a footnote, 
I believe, spoke of the possible influence over the defense counsel by 
the chief of military justice. The Judge Advocate General almost 
immediately-I say almost because the case was sub judice at  the time 
and he felt he should not interfere by way of investigation while the 
case was being considered by the courts. But immediately upon the 
court's decision he investigated this, actually brought the officer back 
to the United States who was supposed to have influenced the defense 
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counsel and gave him a chance to have his say as to what he had done. 
There was a complete denial on his part that he had influenced the 
defense counsel. As a matter of fact, that officer who allegedly was 
coerced, was later promoted. But, nevertheless, this is a thing that 
the Judge Advocate General of the Army is very strict about with 
respect to any influence whatsoever on defense counsel. In  all of our 
judge advocate offices throughout the world, we imbue them with the 
spirit that this man is the defendant's lawyer, and he is to be left alone 
and fight the case just exactly the way he feels he should fight it. 

You will remember in the Kitchens case that the defense counsel 
did bring up the command influence issue at the trial even after this 
so-called talking to by the chief of military justice. We are watching 
this very closely, and wherever it crops up measures will be taken 
to stamp out any type of command influence. 

Mr. EVERETT. TWO questions, and I might ask them as followups 
on your comments, General Todd. 

What other accusations or allegations of command influence on de- 
fense counsel have come to your attention from people that you 
thought were in a position to have some information on that score; 
and, secondly, what efforts have been made to provide an organiza- 
tional setup such as that of the field judiciary which would lessen the 
op ortunity for possibilities of such command control? 

&enera1 TODD. Welll I haven't personally had any other instances 
brought to my attention other than the one you are speaking of in 
the Kitchens case. 

So far as administrative measures to prevent this type of thing are 
concerned, it is very difficult, of course, where we have defense counsel 
from the same office as trial counsel and where we have our judge ad- 
vocates stationed all over the world in many varied situations to sepa- 
rate them physically, so that they will have an office apart and will 
be entirely by themselves. 

But through our teachings at our Judge Advocate General's School 
at Charlottesville, through all the instruction we give our people as 
lawyers, they are imbued with the spirit that when you are defending 
an accused in a court-martial trial, you are absolutely independent, 
and you are on your own. You are not to be influenced by anyone 
who attempts it. That is about all I have on that, Mr. Everett. 

Mr. EVERETT. DO you think, General, that i t  would help the Army 
in its task of building up the status of the court-martial and the law 
officer if the law officer had the authority to rule on challenges to 
court membership, to rule finally on motions for findings of not guilty 
and matters of that sort? 

There are certain powers he does not have today which a Federal 
trial judge would have. 

Do you think it would aid the Army in its task of building up the 
law officer's status if such powers were given to the law officer? 

General TODD. Yes, I do. I think that would help, and I think it 
would also facilitate our trials. 

Mr. EVE RE^. General, we have had a report- 
Senator CARROLL. May I interrupt at this point? 
Would you need to change the basic statutory law to achieve what 

you have said ? 



General TODD. Yes, sir; and we are approaching such a change. 
We have, being staffed at the present time, a proposed change which 
would give the law officer this authority. 

Mr. EVERETT. General, the subcommittee received some information 
at an earlier time that at one major Army post the practice is to ap- 
point lawyers to serve on special courts-martial as members of the 
court, but that at this same post the accused is not furnished a quali- 
fied attorney as military defense counsel. Have you received any 
reports or complaints to that effect? 

General TODD. No sir, we have not; and we looked with interest on 
that comment on the questionnaire sent by the subcommittee. We 
would appreciate any articulars with respect to that. It is not gen- 
erally the practice, w e h o w  that, because we don't have enough law- 
yers in the Army to appoint to courts of that nature, the special 
courts-martial. We don't have enough judge advocate officers to staff 
them with counsel. It would be a rare instance, I am sure, where 
lawyers are appointed as members of such courts. We would appre- 
ciate any particulars the committee could give us on that. 

Mr. EVERETT. Finally, General, I suppose this is more appropri- 
ately directed to you than to the Secretary, does the Department of 
the Army, does the Judge Advocate General of the Army consider 
there is any necessity for retaining the summary court-martial as a 
court, or could the summary court-martial, and perhaps the special 
court-martial *as well, be abolished in favor of a choice between article 
15, nonjudicial punishment, on the one hand, and a general court- 
martial on the other, with the accused having the option to obtain a 
general court-martial if he declined to accept a nonjudieial 
punishment ? 

General Tom. This is among the proposals that we have decided 
upon with the other services are necessary changes to the code. 

We have a piece of hgwlation, the ss+calld A bill9 which w d d  
give more company punishment authority to the commanding o%r. 
This would then no1 require that we have the summary court. Our 
view is that the summary court is not necessary. With respect to the 
s ecial courts-martial, though, the Army took the view previous1 
t i?~ at this was not necessary. The other services did not agree wit r~ 
this. They feel that for certain types of trials, it is necessary, and we 
have gone alon with this view and proposed another piece of legislrs- f t im which wou d more or less liberalize the special courts-martial, that 
is have a special court-martial with the law officer, or a special court- 
martial with the law officer alone. This would be a very flexible and 
good system, we feel. 

Senator CARROLL. Gentlemen, it is 10 minutes to 6. I don't want to 
curb you but I thou ht  you were goi to continam to 5 :%I. But, of f course, I took up a ew minutes mysey 

Are there any questions on this side? 
Any further questions ? 
I would like now to ask ou another question, not for the s u b m -  

rnittee, but for myself. E$uppose that an enlisted man wrote this 
committee, and said that he had evidence in support, of a complaint. 
How should the matter be investigated? Is  it better to have him $o 
through channels to the Inspector General, or to the Judge Advocats 
General's office? And if he did, does he risk any retaliation? Whtbt 



would happen to him if he came in here to testily? I don't want men 
coming to us outside of channels, but still I want to give them a chance 
to speak out. This one letter did attract my attention. 

Do you have any advice? I will be glad to take an off-the-record 
answer if you prefer. 

General TODD. That is not necessary. Actually, Senator Carroll, 
there are two different officers, the Judge Advocate General and the 
Inspector General. 

Senator CARROLL. Yes. 
General TODD. And there is provision in the regulations for all en- 

listed men to confer with the Inspector General. He can unburden 
himself there, however he wishes. 

Senator CARROLL. That was my first impression. 
I s  there anything in the Army regulations to prohibit this man 

from testifying here at  his own expense? 
General TODD. Here before this subcommittee? 
Senator CARROLL. Yes. 
General TODD. No; nothing whatsoever. 
Senator CARROLL. DO you think there would be any effort to retali- 

ate if he did? 
General TODD. Honestly, I don't think anything would happen to 

him. 
Senator CARROLL. DO you think that if he went to his commanding 

officer and said, "I would like to go before a hearing and I am willing 
to pay my own expenses if I can get leave, I am going to testify on 
this subject," there is anything in the Army regulations that would 
prohibit that ? 

General TODD. No, sir. 
Senator CARROLL. Assuming he could get the leave and pay his 

own way. 
General TODD. Nothing to prevent it that I know of. 
Senator CARROLL. AS a matter of policy perhaps it might be well 

to have the Inspector General look into the statement. Does the 
Judge Advocate General have the power to conduct such an 
investigation ? 

General TODD. That is normally not our function. Actually? the 
inen do go to the Inspector General, and there is regular provision 
for the Inspector General when he inspects the post to have an hour 
for the enlisted men to come and talk to him, and this is made avail- 
able to them all over the world. 

Mr. FITT. We get a great many letters, Senator Carroll, written 
by enlisted men to their Congressmen and Senators or to the Presi- 
dent or other prominent officials that are referred to us. We inves- 
tigate them, and where a bad situation is revealed we try to correct 
it and do correct it. 

Senator CARROLL. I am sure you do. 
Mr. F I ~ .  And the man is not penalized because he has brought to 

the attention of the Army a situation which should be corrected. 
Senator CARROLL. I n  this particular case the individual stated that 

he was not being personally persecuted and punished or discriminated 
against. He felt that the system had deteriorated in the last 1'7 
months. This individual was a university graduate with two degrees. 
He is a career enlisted man, who is concerned about the same things 
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that concern us in these hearings. I f  we could have someone investi- 
gate what he says, it would be helpful to the military. It seems to 
me that the Inspector General or the Judge Advocate General or 
perhaps the Secretary's Office itself should find out the basis of his 
statements. Do you have your own independent investigators, Mr. 
Fitt, or do you refer it down through channels ? 

Mr. FITT. Normally we would refer it through channels, Senator, 
and we have a great deal of confidence in the Army staff and in the 
operation of the system as it is now constituted. 

Senator CARROLL. Would you refer it to the Inspector General, 
or to the Judge Advocate General? Could you refer it to the Judge 
Advocate General's Office ? 

Mr. FITT. It all depends on what k5nd of a letter it is, Senator. 
It would go to the appropriate division or department for handling 
and investigation if it were the kind of letter which seemed to require 
some sort of followup, and I gather that the letter you have in mincl 
warrants in your judgment to be followed up. 

Senator CARROLL. Actually, I think this perhaps would be better 
directed to the Secretary of the Army and let you follow-return a 
reply as to how it should be done. 

Mr. F I ~ .  Yes, sir; we will be glad to receive it and I can assure 
you that there will be no action prejudicial to the man taken simply 
because he has written to his Senator. 

Senator CARROLL I don't vouch for the validity of what he has 
written, but it appears to be a very intelligent letter, and conse- 
quently, without checking quickly while these hearings are on we 
could get some quick response on that. 

Mr. FITT. Yes, sir; we would be glad to do that. 
Senator CARROLL. And this would in no way prejudice the career 

man himself? 
Mr. FITT. I assure you he would not be penalized because he has 

written you. This is one of the constitutional rights that a serviceman 
has and we respect it. 

Senator CARROLL. YOU have been very helpful to me. 
General TODD. On that one point, Senator, as a matter of fact when 

these letters do come from the Hill to the Pentagon, and they are 
forwarded by our Legislative and Liaison Section, there is a reg~la r  
sentence they always put in these letters that no unfavorable action 
will be taken against the man. This is always done. 

Senator CARROLL. YOU have been most helpful. I thank you very 
much, gentlemen. 

We will stand in recess until 10 o'clock tomorrow morning. 
(Whereu on, at  6 p.m., the hearing was recessed, to reconvene at 

10 a.m., ~ e $ n e s d a ~ ,  February 21,1962.) 
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U.S. SENATE, 
SIJBCOMMI~E ON CONSTITTJTIONAL RIGHTS 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at  10:lO a.m., in room 
457, Old Senate Office Building, Senator Sam J. Ervin, Jr.  (chair- 
man of the subcommittee) presiding. 

Present : Senators Ervin ( residing), Carroll, and Keating. 
Also present : William A. 8 reech, chief counsel and staff director ; 

Robinson 0. Everett, counsel; and Bernard Waters, of minority 
counsel. 

(Present at this point : Senator Ervin (chairman), presiding.) 
Senator ERVIN. The subcommittee will come to order. 
Mr. CREECH. Mr. Chairman, the first witness this morning is Hon. 

Benjamin W. Fridge, Special Assistant to the Secretary of the Air 
Force for Manpower, Personnel, and Reserve Forces, Department of 
the Air Force; and also Maj. Gen. A. M. Kuhfeld, the Judge Advocate 
General, Department of the Air Force. 

I believe these gentlemen will appear at the same time. General 
Kuhfeld's statement, I believe, will follow that of Mr. Fridge's. 

They will be accompanied by : 
Col. V. J. Lozito, Promotions and Se arations Division, Directorate 

of Military Personnel, Department o f t  f e Air Force; 
Mr. Leroy J. Spence, Directorate of Personnel Planning, Depart- 

ment of the Air Force; 
Col. Arnold Le Bell, Chief, Military Justice Division, Office of the 

Judge Advocate General ; ' 
Col. Harold R. Vague, Chief, Legislative Division, Office of the 

Judge Advocate General ; and 
Lt. Col. John H. Thompson, Office of the Secretary of the Air Force 

Personnel Council. 
Mr. Fridge? 
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STATEMENTS OF BENJAMIN W. FRIDGE, SPEhCIAL ASSISTANT TO 
THE SECRETARY OF THE AIR FORiCE FOB MANPOWER, PERSON- 
NEL AND RESERVE FORCES; AND MAJ. GER. A. M. KUHFELD, !FHE 
JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE AIR TORCE; 
ACCOMPANIED BY COL. V. J. LOZITO, PROMO'TIORS AND SEPARA- 
TIONS DIVISION, DIRECTORATE OF MILITARY PERSONME;I;, 
DEPARTMENT OF THE AIR FORCE; UROY J. SPENCE, DIRECTO- 
RATE OF PERSONNEL PLANNING, D'ESARTMEN!l! OF THE AIR 
FORCE; COL. ABNOLD LeBELL, CHIEF, MILITARY JUSTICE DIVI- 
SION, OFFICE OF THE JUDGE ADVOCAm GENERAL, DESART- 
MENT OF THE AIR FORCE; GOL. HAROLD R. VAGUE, CHIEF, 
LEGISLATIVE DIVISION, OFFICE OF THE JUDGE ADVOCATE GEN- 
ERAL, DEPARTMENT OF THE AIR FORCE; AND LT. COL. JOHN H. 
THOMPSON, OFFICE OF THE SECRETARY OF THE AIR FORGE 
PERSONNEL COUNCIL 

Mr. FRIDGE. Mr. Chairman and members of the subcommittee, I am 
Benjamin W. Fridge, Special Assistant for Manpower, Personnel, 
and Reserve Forces to the Secretary of the Air Force. On behalf of 
the Secretary of the Air Force, Mr. Zuckert, it is my honor to appear 
before you today and present the views of the Air Force in connec- 
tion with the subject matter of your investigation. 

From examination of the staff reports of this subcommittee, it ap- 
pears that the primary areas of concern to the subcommittee are the 
policy and practices of the Armed Forces with respect to the discharge 
of their personnel. These areas touch upon a vital aspect of the han- 
dling of people in the Armed Forces in a manner consistent not only 
with the requirements of the Armed Forces and the national defense, 
but also with the personal, legal, and constitutional rights of these 
people. 

May I say, on behalf of the Department of the Air Force, that this 
Department has consistently recognized the importance of, and the 
problems inherent in, the administration of the people upon whom 
we must rely for our effectiveness. The present Secretary and Chief 
of Staff of the Air Force, as well as their predecessors, have fre- 
quently reiterated in public statements that despite advances in tech- 
nology and the increased complexity of modern weapons, the key 
element in a combat-ready force is the corps of professionally trained 
people to operate it. 

I might add at this point, since the subcommittee has made ecific 
reference to the Air Force Rehabilitation Training Center a tTmar-  
illo, Tex., that Secretary Zuckert, while he was an Assistant Secretary 
of the Air Force in 1951, in recognition of the importance of people 
and the responsibility of the Air Force to utilize them to best advan- 
tage, made the decision to activate that rehabilitation center. 

I n  order to supply this corps of trained people and to maintain 
the maximum defense force for the dollar, the Air Force strives to 
obtain-and keep-dedicated and capable men. We have many of 
those kind of men in the Air Force-men who will work 70 to 75 hours 
a week because they feel their deep responsibility to the Air Force and 
to their fellow citizens. 



However, despite all precautions in setting enlistment standards and 
by means of other screening devices, we find in the Air Force, as in  
any large organization, that a small segment of our people are not the 
proper material and do not measure up to our requirements. These 
people must be eliminated from the Air Force, and the question is how 
should this be done? 

By law, the Armed Forces are required to issue a discharge certificate 
to each enlisted person discharged from military service. As the 
statistics previously furnished the subcommittee show, during 1961 
94.6 percent of all persons dischar.ged from the Air Force received 
honorable discharges and an additional 3.8 percent received general 
discharges, under honorable conditions. I n  contrast, 0.9 p e r c e n t  
or less than 1 percent-received undesirable discharges, with the re- 
maini!lg 0.7 percent consisting of those ordered discharged with a 
punltive discharge as the result of an approved sentence by court- 
martial. I emphasize those figures to the subcommittee to show the 
relatively small group of persons with whom we are here concerned. 

There is, I am certain, no problem concerning those people who re- 
ceive honorable discharges. Further, in view of the judicial safe- 
guards of the Uniform Code of Military Justice, the clemency con- 
slderations extended at  each stage of appellate review, and the 
retraining program a t  the Air Force Rehabilitation Training Center 
at Amarillo, Tex., all of which will be gone into in more detail later 
by General Kuhfeld, I have no hesitation in saying that those who are 
discharged with a punitive discharge as the result of a court-martial 
have had their period of service in the Air Force properly 
characterized. 

There remains that middle area of eople whose service must be 
terminated administratively and who g y law must be issued a dis- 
charge certificate. It has been the consistent view of the Armed 
Forces that the honorable discharge should not be cheapened by 
issuing it to persons whose military service has been morally inade- 
quate or is characterized by a p u ~ o s e f u l  failure to perform military 
duties acceptably. The vast majority of servicemen who perform their 
duties with integrity and vigor and enjoy the respect and confidence 
of the military community are entitled to have their period of service 
characterized with a discharge certificate reflecting the manner in 
which they performed their military obligations. Conversely, those 
relatively few persons who do not live up to their obligations should 
not receive a discharge certificate which purports to show that their 
service was on a par with the larger group. 

In  issuing discharges to persons in this middle area, the Air Force 
acts with full realization of the importance that the civilian com- 
munity attaches to the character of discharge received by a serviceman. 
The Air Force has no desire or intent to stigmatize unfairly the man 
who must be eliminated before his period of service is completed. To  
this end, the Department of Defense has set forth by departmental 
regulations the policies which must be followed in making a determina- 
tion of the type of discharge to be issued. The Air Force has followed 
such policies, and has issued its own regulations, which were fur- 
nished to the subcommittee, setting forth the procedures to be followed. 
Accepted administrative practices are followed-which are quasi- 
judicial in nature-including the right to notice, hearing, counsel, and 
review by senior commanders and their staff judge advocates. 



The Air Force has made, and is making, a conscientious effort to 
administer this program fairly, and in a manner consistent with our 
military requirement for capable people. We have weeded out a 
considerable number of our ineffectives and, as the statistics furnished 
to the subcommittee show, the number of undesirable discharges issued 
by the Air Force has declined substantially in recent years. I n  the 
administration of a program such as this, in an organization as large 
as the Air Force, it is inevitable that complaints of injustice will 
be made in individual cases and undoubtedly some errors occur. The 
Congress has recognized that such errors do occur and has established 
by law machinery to consider and correct such errors. We stand 
ready to correct any errors made by us and, in the form of the Air 
Force Discharge Review Board and the Air Force Board for Correc- 
tion of Military Records, we have the administrative machinery avail- 
able to do so. 

For example, during 1961 a total of 1,321 cases of persons who had 
received undesirable discharges was considered by the Air Force Dis- 
charge Review Board. Of this total, 68 of the discharges were up- 
graded by the board to general discharges and 25 were upgraded to 
honorable discharges. I n  the same year, 854 general discharges were 
considered and 134 of them upgraded to honorable discharges. For 
the 5-year period ending in July 1961,7.37 percent of the undesirable 
discharges considered were upgraded, and 21.67 percent of the general 
discharges were converted to honorable discharges. I n  addition to 
the review afforded by this board, in 1960 and 1961 the Air Force 
Roard for Correction of Military Records granted relief to 3.98 per- 
cent of the cases considered by it for chan es in the character of dis- f charges previously awarded. Of this num er, 2.39 percent were cases 
which had previously been considered by the Discharge Review Board. 

We feel that in the administration of our personnel program and in 
the field of military justice we have maintained an excellent record. 
We welcome any sug estions for improvement, and we are happy to 
cooperate with the su f committee in its investigation of these areas. 

I have touched only briefly on matters relating to military justice 
because General Kuhfeld, the Air Force Judge Advocate General, is 
present and will go into more detail on this matter as well as the prob- 
lems and procedures relating to administrative separation. I n  addi- 
tion, representatives from the office of the Deputy Chief of Staff, Per- 
sonnel, of the Air Force, the Discharge Review Board, and the Board 
for Correction of Military Records are present. 

I, and the people who are with me, will be happy to answer any 
questions by members of the subcommittee. 

Mr. CREECH. Mr. Fridge, General Kuhfeld, the chairman will be 
happy to have General Kuhfeld present his statement now, or, if you 
would prefer, we can proceed with questions at  this time and then he 
can read his statement, whichever you feel would be advantageous. 

General KWFELD. I think it would be more advisable for me to 
present it now, Mr. Chairman. 

Mr. Chairman and members of the subcommittee, I am Maj. Gen. 
Albert M. Kuhfeld, the Judge Advocate General, U. S. Air Force. I, 
too, as does Mr. Fridge, appreciate the opportunity to appear before 
you today and present the views of the Air Force m the matters con- 
cerned in your investigation, very important matters that you are 
considering. 
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I will discuss first of all the question of administrative discharges. 
By that term, I refer to all separations from military status which 
occur prior to the expiration of the service member's contract or ob- 
ligated penod of service other than punitive discharges adjudged by 
courts-martial. I11 some cases, the authority to issue administrative 
discharges is used to permit the voluntary separation of a serviceman 
because of personal considerations, such as hardship, essentiality to 
national health, safety, or interest, or for other reasons. There is, I 
am certain, little concern with this group of people, because such 
voluntary separations virtually always result in issuance of an honor- 
abb discharge. 

The principal other group of people who receive administrative dis- 
charges conslst of those persons who should not be permitted to com- 
plete their normal term of service because of such factors as inability 
or failure to perform their duties in a satisfactory manner, moral dere- 
liction, or a pattern of misconduct which has seriously compromised 
their usefulness to the Air Force. 

Mr. Fridge has already mentioned briefly the reasons why the Air 
Force and the other military services require authority to effect ad- 
ministative discharges. There is no inherent right, I think we all 
agree, in any person to be continued in the military service, and the 
mission and objective of the Armed Forces are too vital to our national 
defense to permit their being entrusted to persons of low capability, 
or low standards of integrity and conduct. Further, once the decision 
has been made that an individual must 'be discharged, there is a further 
requirement to characterize the quality of the service which he has 
performed. Such characterization is necessary to determine the in- 
dividual's eligibility for benefits under both Federal and State law, 
and to distinguish the substandard service of some individuals from 
the capable, industrious, and honest service of other servicemen who 
constitute the vast majority of the total; in other words, to prevent 
the dilution of the honorable discharge. 

The question of what criteria shall be used to distinguish the person 
who is to receive an honorable discharge or a discharge under honor- 
able conditions from the person who is to receive one under other than 
honorable conditions is not easy of solution. In  this connection, I 
would like to say a few words concerning the policy used by the Air 
Force in determining whether an honorable, a general, or an undesir- 
able discharge is issued. 

The Department of Defense directive, which has been brought to 
the attention of this subcommittee, governing administrative dis- 
charges provides in general that an honorable discharge will be issued 
when a service member has been proficient and industrious in the 
performance of his duties and his military behavior has been proper. 
I11 other words, even an individual who lacks the capacity to perform 
his work according to Air Force standards will be issued an honorable 
discharge if he has performed his duties to the best of his ability and 
has conducted himself in accordance with exemplary standards of 
conduct. 

A general discharge, which is a discharge under honorable condi- 
tions and carries with it the full entitlement to all benefits prescribed 
by law for persons who are honorably separated, is issued in those 
cases where the member's record is not sufficiently meritorious to war- 
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rant an honorable discharge. For example, if an individual has been 
convicted of an offense by a general court-martial or convicted by more 
than one special court-martial during the current period of service, 
he may be issued a general discharge. Even in these cases, however, 
where the circumstances are such that the discharging authority feels 
that the member's overall military record offsets these offenses, an 
honorable discharge may be granted, and frequently is. 

I might add at  this point that even persons convicted by court- 
martial in which a bad-conduct or dishonorable discharge is adjudged 
have the opportunity during appellate proceedings to  have their pnni- 
tive discharges suspended or remitted, be restored to duty, and to earn 
a general or an honorable discharge. 

An undesirable discharge is issued only for unfitness, misconduct, 
or for security reasons. Even in these instances, however, if the cir- 
cumstances so warrant, a general or honorable discharge may be issued. 
The Air Force in its implementation of the DOD directive on this 
matter provides specific guidance in the case of undesirable discharges 
which insures that the member's entire military record will be taken 
into account. Under this directive, despite the fact that a service 
member is being separated for unfitness, misconduct, or security 
reasons, if his overall record contains factors or circumstances which 
would result in injustice to the individual if he were issued an nn- 
desirable discharge, then he may be granted a general or an honorable 
discharge as the facts may warrant. 

The Air Force recognizes, as Mr. Fridge stated, the adverse effects of 
characterizing an individual's service as L'otl~er than honorable." The 
policy directive of the Department of Defense, previously mentioned, 
was issued in 1959. However, even prior to that time, in the light of 
expressions of concern by interested congressional committees and 
individual Members of the Congress, the Air Force began a careful 
evaluation of the policies and procedures used in effecting administra- 
tive discharges. 

We believe that the standards and procedures set forth in the 1959 
Department of Defense directive are fair and provide adequate pro- 
tection for the rights of the individual. Air Force regulations which 
implement this directive emphasize the need for insuring that the 
LLother than honorable" discharge is issued only when clearly war- 
ranted by the member's record of military service. These regulatioils 
specifically point out the adverse effects of such a discharge. I n  
addition, the Air Force Discharge Review Board and the Board for 
Correction of Military Records utilize the more liberal criteria pre- 
scribed by the 1959 directive in considering cases of individuals 
separated prior to the issuance of that directive. 

And I might say parenthetically, Mr. Chairman, that the Veterans7 
Administration and all concerned with the review of discharges were 
advised that those criteria would be adopted and would be utilized 
in reviewing discharges issued prior to the 1959 directive. 

Air Force experience in recent years clearly indicates that the 
liberal criteria now in effect have had a substantial impact. For 
example, in 1958, approximately 8,300 undesirable discharges were 
issued by the Air Force. By 1961, the number of such discharges 
had dropped to 1,700. On a percentage basis, 4.2 percent of the per- 
sons discharged in 1958 received undesirable discharges, whereas in 
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1961, the figure was 0.9 percent-or, as Mr. Fridge put it, less than 
1 percent. I n  recent years, approximately one-third of the undesira- 
ble discharges issued by the Air Force were issued to persons who had 
been convicted of a felony by a civil court, or had engaged in homo- 
sexual activities while in active service. The remaining cases involved 
individuals who had clearly demonstrated an unfitness for military 
service by unacceptable conduct and character traits which made 
necessary the characterization of their service as "other than 
honorable." 

The Air Force will continue to monitor this area closely to insure 
that a less than honorable discharge is given only when the issuance 
of an honorable discharge would be a clear injustice to Air Force 
members who have served in an exemplary manner, and to those 
governmental and civilian agencies which must rely on the statement 
of the Air Force as to the quality of service which the individual has 
performed. 

Parenthetically here, too, Mr. Chairman, I should point out that 
the various Veterans' Administration Acts passed by the Congress 
provide that only people who have served honorably or under honora- 
ble conditions are entitled to benefits, and we feel that, to comply with 
those statutes, it is necessary that we characterize the discharges -of 
various individuals. 

I would now like to discuss briefly the administration of military 
justice within the Air Force. As the members of the subcommittee 
know, the administration of military justice within all of the Armed 
Forces is governed by the Uniform Code of Military Justice, a pub- 
lic law passed by the 81st Congress, and generally effective on May 
31, 1951. This code was the result of extensive study and drafting 
by a committee, appointed by Mr. Porrestal while he was Secretary 
of Defense, and headed by Prof. Edinund Morgan, Jr., then dean 
of the Harvard Law School. As the legislative history of this code 
shows, the primary purposes of this revision of military law were 
to provide a code that would be equally applicable to all the Armed 
Forces, and to evolve a system which would insure the maximum 
amount of justice within the framework of a military organization. 

From the time that the code became effective, through 1961, there 
has been a total of 352,661 cases tried by court-martial in the Air 
Force. Of this total, 250,409 were tried by summary court-martial, 
87,895 by special court-martial, and 14,357 by general court-martial. 
During this same period of time, I have been closely associated in 
the Air Force with the administration of military justice, and have 
been able to observe at firsthand the operation of the code. 

Prom the announced scope of the investigation by this subcom- 
mittee, and the list of questions submitted by it to the Department of 
Defense, it is apparent that the subcommittee is interested primarily 
in two areas, insofar as military justice is concerned: first, the dif- 
ferences in administration of military justice among the Armed 
Forces and whether such differences result in any adverse effects 
on the individual serviceman ; and, second, the question of "command 
influence" in the administration of military justice. 

On the question of differences among the services in the adminis- 
tration of military justice, I would like to make the following prelim- 
lnary observations. Although one of the criteria laid down for the 
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committee headed by Professor Morgan was that the code should be 
uniform in substance and uniform in interpretation and construction, 
the code itself contemplates that there may be variations in its admin- 
istration to make allowance for the differing needs of the Armed 
Forces. 

Several of the articles expressly authorize actions to be performed 
"under such regulations as the Secretary of the (military) Depart- 
ment may prescribe.'? For example, article 28 grants such authority 
for the appointment of reporters and interpreters. Other articles 
grant discretionary authority to the Judge Advocates General in 
the matter of who shall be certified as competent to act as cotmsel or 
law officers before general courts-martial. Article 15 expressly au- 
thorizes a specified type of punishment to be imposed upon "a person 
attached to or embarked in a vessel," thereby recognizing the special 
problems of maintaining discipline on a ship. 

Also, in discussing these differences, I mould like to make clear that 
I do not purport to speak for the other Armed Forces on their reasons 
for adopting administrative practices not utilized by the Air Force, 
or for not adopting practices found by the Air Force to fit its needs. 
In some cases, diversity has resulted from practices that were frankly 
experimental in nature. For example, I understand that the Army 
specialized law officer program, which is mentioned in several of the 
committee questions,. started out as a limited pilot program. I t  
apparently met certain needs of the Army and has now been adopted 
by it on a worldwide basis. I n  examining the possible advantages 
and disadvantages to the Air Force in adopting a similar program, 
I noted first of all that the performance of our law officers under the 
present Air Force system was excellent. Relatively few Air Force 
cases have been reversed by the Court of Military Appeals for law 
officer error. Therefore, no need is seen to change our present pro- 
gram, which, so far as the Air Force is concerned, contains certain 
advantages from a training standpoint. 

I n  that connection, Mr. Chairman, I might say this: That I have 
counted the cases handled by the Court of Military Appeals in lthe last 
6 months from July 1 to December 31,1961. I n  four of the decisions 
the Court of Military Appeals held that the Army law officer erred. 
I n  five of the decisions the court held that the law officer of the Navy 
erred. I n  three of the decisions they held that the law officer of the 
,4ir Force erred. 

The total cases considered and opinions written were as follows: 
22 on Army cases; 20 on Navy cases; 6 on Air Force cases. 

The number of reversals during this 6-month period: 11 in Army 
cases; 15 in Navy cases; 4 in Air Force cases. 

I think that speaks pretty highly for the job that our law officers 
are doing in handling these trials. Accordindy, then, I see no need 
to change our program which, so far as the Xir Force is concerned, 
contains certain advantages from a training standpoint. For ex- 
ample, when an Air Force judge advocate is certified as competent 
to perform duties as a law officer and is designated as the law officer 
of a general court-martial, he is expected to, and does, make a thor- 
ough study of the legal issues that may be involved in the type of 
case at  which he will preside. He, therefore, is motivated to keep 
current on recent court decisions and other matters that will aid him 



in performing his professional duties in a competent manner. Fnr- 
tl~er, in military justice, as in any legal system, there are cases of 
varying legal complex~ty. I n  serious cases in which com lex legal % issues can be anticipated, our more experienced law o cers are 
assigned. However, in less complex cases, law officers with less experi- 
ence can. be assigned and thereby acquire that reservoir of experience 
that in tlme of war or emergency can be utilized to expand our Judge 
Advocate General's Department to meet the increased needs of an 
expanded force. We, therefore, do not anticipate that the Air Force 
will adopt the specialized law officer program. 

Parenhhetically, too, because I think maybe this question will be 
&ed later, my concept of a military force in peacetime is that it 
serves two purposes : 

A deterrent and to train the people that we are going to use in the 
event of an all-out emergency. 

For instance, in the Aw Force we have aerial refueling. Perhaps 
there would be less difficulty if we had only one crew that kept on 
practicing refueling snd then wrote books about it. But when you 
got to war, there would have to be people who are experienced in - - - 
doing the job. 

I n  our situation with our law officer program, I feel that if we get 
into a situation like we pot into in World War 11. with uni~ts scat- 
tered all over the face of tUhe globe, we are going to have to have people 
who have had some experience in doing this job, and we are going to 
have a great reservoir of people that we can utilize. 

There are many other reasons for the position which I have taken 
in connection with lthis whole program, which perhaps we can discuss 
after this statement. 

The subcommittee has also noted the fact that the Air Force and 
Navy utilize special courts-martial to impose bad-conduct discharges, 
whereas the Army does not. As the subcommittee knows, the im osi- % tion of a bad-conduct discharge by a special court-martial is aut or- 
ized by the code. As set forth in the Air Force answer to question 14 
of the subcommittee, it has been possible, and it is the practice in the 
Air Force, to appoint, with very, very rare exceptions, qualified legal 
counsel to represent, persons tried by special court-martial. I n  view 
of this practice, and the provisions of the code which provide for 
complete appellate review of cases involving a bad-conduct discharge, 
the Air Force has used such statutory authority in ,appropriate cases. 

The subcommithe has also noted the divergence among the services 
in the matter of negotiated pleas. The Air Force does not utilize 
this procedure, and the reasons for this decision are set forth at  some 
length in the Air Force answer to question 22 asked by the subcom- 
mittee. I would like to observe further, however, that I recognize that 
the negotiated plea practice has certain benefits, primarily in the 
areas of expeditious handling of cases and elimination of some of the 
expense of assembling witnesses and evidence. There are, however, 
certain advantages accruing from our present Air Force practice 
which, in my opinion, warrant its continuance in the Air Force. 
The primary advantage is the elimination of post-trial complaints 
of "pressure" exerted upon an accused to induce him to plead guilty, 
alleged misunderstanding of the final negotiated agreement, or com- 
plaints by an accused that he did not understand that he had a possible 
legal defense, and that his plea was therefore inadvertent. 
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May I say again, and interject on that, Mr. Chairman, that over 
the years that I have been connected with the Judge Advocate Gen- 
erals, Department of the Air Force, I have had numerous letters from 
Congressmen sending over letters that they have gotten from constltu- 
ents who have complained that they were told to plead guilty by 
their defense counsel; that the defense counsel was interested only in 
getting the case done; that they had told their defense counsel that 
they were not guilty and the defense counsel said: 

"Would you rather itake 5 years or 11" 
Now, these statements, I am sure, were not true, but I have gotten 

many letters from Congressmen based on it. 
I n  each of those instances I have had somebody from my office pick 

up  that record of trial where the plea of guilty was interposed, take it 
over and let the Congressman read it, and when the Congressman got 
t h o u  h, he could see that the evidence was there that the plea was a 
provi d ent plea; that the record showed the man's g-uilt; and he gen- 
erally ended up by saying: 

"Thank you very much, that is all I wanted to know. I can see that 
this complaint is not justified." 

If you do not have that in the record, if you do not have a prima 
facie case in the record, you are not in a position to do that, as I have 
been proud to be in the position to do over the 10 or 11 years that I 
have been connected with the office here in Washington. 

A second, but equally important, advantage is in the post-trial 
clemency consideration of each case. I n  addition to the thorough ap- 
praisal of each accused which I require my staff judge advocate to 
forward with the record of trial, we have found that pertinent infor- 
mation comes from the circumstances surrounding the commission of 
the offense itself. For  this reason, and in order to permit appellate 
authorities to determine with moral certainty that a plea of guily is 
not inadvertent, we require the prosecution to present at  least a prima 
facie case even when a guilty plea is entered, in order that the record 
will show these circumstances. I n  view of this requirement, we have 
preferred to avoid the possible difficulties that could arise from the 
use of negotiated pleas. 

The subcommittee has further noted that although the Navy uses 
civilian members on its boards of review, the Army and Air Force 
do not. Article 66 of the code authorizes the use of either military 
or civilian members. As many of the members of this subcommittee 
know, and as the legislative history of the code shows, the provision 
in article 66 authorizing the use of civilian board members was in- 
serted after the Morgan committee had prepared its draft bill. The 
insertion was made at the express request of the Coast Guard to accom- 
modate the shortage of uniformed lawyers and long past experience 
of that service. I n  response to a question on this matter by Senator 
Kefauver, Mr. Larkin stated to the Senate subcommittee of the Com- 
mittee on Armed Services: 

Just as Commander Webb pointed out, the Coast Guard requested the added 
provision for themselves. When the idea was presented to the committee, they 
decided that they might as well make it general since the appointment of such 
civilians in any of the Armed Forces was entirely within the power of the re- 
spective judge advocates general. 

Our experience has been that the use of military board members has 
been advantageous to the Air Force. Air Force boards of review con- 
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sist of senior judge advocates who have had extensive experience in 
military justice matters at base and staff level. We have found their 
work to be excellent. Further, we feel that the experience gained by 
these officers on boards of review benefits the Air Force when they are 
rotated to staff positions in the field since they take with them ail 
awareness of the considerations involved in the military appellate 
process. 

On the matter of the operation of the Air Force rehabilitation 
training center at  Amarillo, Tex., our written answer to the commit- 
tee in response to question 30 is comprehensive and expresses our 
satisfaction with its operation. Mr. Fridge has gone into that to 
some extent, too. Therefore, I will not go into further detail a t  this 
time; however, I will be happy to ansvver any questions that the com- 
mittee has on the subject. 

The h a 1  matter that I would like to discuss is the question of 
command influence on court-martial proceedings. As you may recall, 
this question was of vital concern during the hearings that were 
held on the Uniform Code of Military Justice. The final product 
was one that was frankly shaped in recognition of the fact that the 
code must not only provide the essential constitutional and legal 
safeguards for an accused inherent in a civilian judicial system, but 
must also recognize the military circumstances under which it must 
operate-both in peace and in war-and the requirement for discipline 
in a military operation. I n  his testimony at  the hearings, Professor 
Morgan stated : 

I am aware that there are many schools of thought on military justice, ranging 
all the way from those who sponsor complete military control, to those who 
support a complete absence of military participation. 

He further stated : 
I t  was recognized from the beginning by the committee that a system of 

military justice which was only an instrumentality of the commander was a s  
abhorrent as a system administered entirely by a civilian criminal court was 
impractical. 

The question of "command influence," however, is not entirely one 
sided. The influence of a commander may be, and frequently IS, 
exerted on the side of justice rather than injustice. He  has the power 
to determine that in the interest of justice a case should be disposed 
of without trial. He can, and frequently does, disapprove a portion 
of the sentence adjudged by a court if he deems a lesser sentence more 
appropriate. I have had forwarded to me copies of lectures given 
by commanders or their representatives, pointing out the duties and 
high responsibilities of members of courts-martial in a manner cal- 
culated to instill in them a higher sense of their judicial responsi- 
bilities. 

And I will say again that there are instructions to courts and in- 
structions to courts. Some of the instructions that might be conceived 
that could be given to courts I would stamp out in a minute. I would 
certainly not stand still for them for one single second. Neither would 
the Boards of Review, nor would the Court of Military Appeds. 

The kind of lectures that I am talking about are lectures which are 
educational to the members of the court, and which instill in them a 
feeling of the responsibility that they have sitting as a member of 
a court, which I deem one of the most serious jobs that they have to 
perform in connection with their military duties. 
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There have, of course, been cases where a commander has taken 
action which by judicial standards was found to have been improper 
command influence. The relatively-and I emphasize "relatively few 
cases'-the relatively few cases in which this has occurred have pri- 
marily arisen as the result of a written communication or leckure 
stating command policies under circumstances in which 'there was a 
reasonable probability that the policies so stated could adversely affect 
a specific case. I can state without hesitation that our military counsel 
have not been at all reluctant to raise this issue in court or on appeal, 
and that boards of review within the Air Force and the Court of 
Military Appeals have been very alert to take corrective action in all 
cases in which the matter has come in issue. 

Statistically, in the nearly 11 years in which the Uniform Code has 
been in operation, there have been 14 reported cases in the Air Force 
in which the problem of improper command influence has been raised. 
I n  six of these cases, the board of review found that improper com- 
mand influence existed. However, in one of these six cases, the Court 
of Military Appeals reversed the decision of the board of review and 
found no improper command influence. In  two cases in which the 
board of revlew considered the question and found no prejudicial 
command influence, the Court of Military Appeals reversed the de- 
cision of the board 'and found such improper influence. In  the re- 
maining cases, the board of review considered the question and found 
no improper influence. The Court of Military Appeals either denied 
a petition for review, or no petition was submitted by the accused. 

This concludes my prepared statement. I will be happy to answer 
any questions that the members of the subcommittee may have. 

Senator ERVIN. General, as I understand your remarks, you think 
that it is essential that 'the man instruct those who are going to sit on 
courts-martial as to their legal duties as members of such courts? 

General KUHFELD. Well, I cannot say that it is essential, sir. 
Senator ERVIN. Desirable, if not essential? 
General KUHFELD. But I think that it is desirable, because I think 

it is an important duty rand it is an important function, and I think 
the members of the court, the officers who are going to sit on that gen- 
eral or special court, should go in there with some knowledge of what 
their job really is, sitting there and acting in that kind of an impor- 
tant capacity. 

Senator ERVIN. And you made it very clear in your statement, as I 
interpret it, that nothing should be said by a commander under those 
circumstances which could be construed, or reasonably construed, 
to be any intimation as to what decision he thinks should be made 
in a specific case? 

General KUHFELD. I would never let a case stand in which that 
kind of action had been taken. Certainly, I would not, Senator. 

Senator ERVIN. We have the problem which arises in virtually 
every field where we have to give power and authority to a person, 
and it is impossible for all people to exercise power and authority 
wisely under all circumstances. 

On the other hand, it is necessary to have the authority and power 
posed in someone, if any organization is going to fundion. 

Your position is that, while there may be in a relatively few cases 
some &bus0 of this power, that these cases of abuse are so negligible 
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in numbers and are so apt to be corrected that there is no necessity 
for Congress taking any action, specific action, in this field? 

General KUI-IFELD. That would be my view, Mr. Chairman. 
Senator ERVIN. What do you have to say as to the suggestion that 

there should be something done to give a man the right to test the 
imposition upon him of an undesirable discharge prior to his being 
separated from the service? 

General KUHFELD. We are getting now into the administrative field, 
Mr. Chairman. 

Senator ERVIN. Yes. 
General KUHFELD. I n  approaching 90 percent of the cases in which 

lhere is administrative discharge involved that would end up with 
a general or undesirable discharge, the Air Force furnishes legal coun- 
sel-I mean a judge advocate to advise with the respondent. 

Now the area, as I see it, (that the chairman is getting into is, sup- 
posing one of these individuals said ; "I would rather be tried by court- 
martial." Should he be entitled to be tried by court-martial? I 
would say not. 

I would say that the decision as to whether he should be tried by 
court-martial should be left to the military authorities. Now why 
do I say that ? 

The cases in which the man is not tried by court-martial-let us 
take a child molestation case, for instance-you will have a situation 
where a youngster 5 or 6 or 7 years old-one case that I am thinking 
about in particular, where the youngster made a statement identifying 
the individual as the person who had taken indecent liberties with her, 
R little girl. The individual made a statement himself admitting 
that he had taken these indecent liberties. 

Then he learns that a psychiatrist, a chaplain, the little girl's par- 
ents have said: "This will irreparably hurt this little girl if she is 
required to go on the witness stand and testify to these things that 
happened." 

Nmv in that kind of a case I think the commander should be SUD- 
ported 100 percent in his determination that we have got to rid the 
service of this individual, but we do not have to sacrifice this little girl 
in order to do it, and we will use the little girl's statement and we will 
nse his statement, the respondent's statement, to show what he did, 
and then eliminate him, despite the fact that he is asking for a court- 
martial, with full knowledge that we would not be inhuman enough 
lo puttthe little girl on the witness stand. 

I think you have got to consider all of those factors, Mr. Chairman, 
when you go into considering a problem of: Can this man force you 
to give him a court-martial? 

Senator ERVIN. IS it fair to say, in the overwhelming majority of 
cases where servicemen are separated from the service by an unde- 
sirable discharge, that that method is satisfactory, preferred by them, 
rather than the court-martial route? 

General KUHFELD. Yes, sir. I think that the fellow that asks for 
a court-martial, except in these unusual circumstances such as I am 
talking of, is a very rare breed. You do not find a fellow very, very 
often asking for a court-martial instead of administrative action, 
because when he asks for a court-martial, he visualizes himself sitting 
in jail or something like that, and this he does not want. 



Senator ERVIN. Your position is, or, rather, you say, as a result of 
your experience in connection with administration of military justice 
in the Air Force, that in the overwhelming majority of cases that the 
present practice followed by the Air Force in respect to the granting 
of undesirable discharges is not only satisfactory to the Government, 
to the service, but is satisfactory to the men granted such discharges? 

General KUHFELD. Administrative discharges are not in connection 
with the court-martial system as we understand. 

Senator ERVIN. That is right. 
I n  other words, as I understand it, they are not covered by the 

code, the Uniform Code of Military Justice at  all ? 
General KUHFELD. That is right. 
But I think, with the changes that have been made, the evolution 

that has come about in being liberal with the higher type discharges, 
that the system that we are operating under is operating well, Mr. 
Chairman, and is erfectly satisfactory. P Mr. FRIDGE. I ully concur in that, and would like to point out that 
there is adequate review of the chain of command of the adminis- 
trative discharge system in much the same fashion that a court-mar- 
tial would receive an appellate review. 

As both I and General Kuhfeld pointed out, we have discharge 
boards of review both in the air staff and in the secretariat. I have a 
deputy, who is an attorney, who reviews these things also, and if 
there is still disagreement among all these things, they come to me 
and some of them to Mr. Zuckert, himself. 

And we are just as concerned with the rights of the individual as 
we are with trying to move some undesirable individual out of the 
system, out of the Air Force. 

Senator ERVIN. Could you give me just briefly the procedure? 
Here is an individual who is being considered as one who should 

be separated from the service by an undesirable discharge. What 
is the  process ? 

Mr. FRIDGE. Colonel Lozito will answer that. Colonel Lozito, sir, 
is an expert in this business. 

Colonel LOZITO. Sir, when the commander makes the judgment that 
an individual should be considered for separation, and has taken into 
consideration all of the rehabilitation efforts that should have been 
made prior to this judgment, why, he then advises the individual of 
the commencement of such an action, administrative action, and the 
individual is then appraised of his various rights to have counsel, to 
appear before a board of officers. 

I n  the case of an undesirable discharge, there would be a field grade 
officer on the board, one of the members being from the Judge Ad- 
vocate General's branch, and he, likewise, has the right to be repre- 
sented by counsel. 

As the general pointed out, in 90 percent of the cases he does have 
counsel to represent him, and he, likewise, is apprised of his optioll 
to waive such a Board hearing. 

He, likewise, is advised that he has the right to present evidence in 
his behalf, to question witnesses that appear, and so forth, and these 
rights are all spelled out to him, and, in fact, these rights are spelled 
ont to him in writing. 
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Senator ERVIN. I n  other words, he is given election of whether 
he will accept the undesirable discharge of his own choice, or have 
the Board pass on him ? 

Colonel LOZITO. Yes, sir. 
He has this judgment to make, and I might point out that in some 

recent sample surveys we made, we find that the majority of the indi- 
viduals who are confronted with this situation waive appearance 
before the Board, for reasons best known to themselves. 

Senator ERVIN. What review is there of the action of the Board, 
assuming *he Board recommends that an undesirable discharge be 
granted in a particular case ? 

Colonel LOZITO. Yes, sir. 
I n  ari undesirable discharge case, our answers to some of the ques- 

tions would reflect that it has to be approved by the commander 
exercising general court-martial jurisdiction. So you have then the 
case being heard at  a base level, and then traveling up the chain of 
command to the special count-martial level to the officer exercising 
general court-martial jurisdiction. 

I n  our command this is primarily a general officer of two- or three- 
star rank. 

Senator ERVIN. I am not thinking so much about where there is a 
court-martial, but where there is no court-martial and where a 
Board- 

Colonel LOZITO. That is what I mean, sir. 
I am saying that the same officer who exercises general court-martial 

jurisdiction is the officer who reviews the discharge and is the final 
authority in the issuance of that discharge. 

Senator ERVIN. IS that done automatically in case the Board recom- 
mends an undesirable discharge ? 

Colonel LOZITO. Yes, sir. 
It is part of the automatic review. 
General KUHFELD. Mr. Chairman, the reason that we say the officer 

exercising special court-martial jurisdiction, the officer exercising 
general court-martial jurisdiction, when it has nothing to do with 
court-martial at  all, is because those a t  the levels at  which the com- 
mander has a legal staff, and what we are providing is the reviews 
at levels where the commander has a legal staff, a staff judge advocate 
and attorneys to advise him. 

And the attorneys, the legal staff goes over each of these records 
and advises him with regard to it. That is why we use that 
terminology. 

Senator ERVIN. Of course, we have, I think, a fundamental dis- 
tinction between civil.gpvernment and the military, as I see it. 

I n  other words, a civil government is set up for one main purpose; 
that is, to administer justice. That is, I would say, to my mind, the 
most sacred function of the civil government. Now, in the adminis- 
tration of justice, as I see it, in the Military Establishment, there is a 
twofold purpose: One is to enforce discipline, and the other is to rid 
the service of the personnel who prove to be unsuitable or unfit for 
service. 

General KUHFELD. Yes. 
Senator ERVIN. Putting it that way- 
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General KUHFELD. And, of course, the main purpose of the mili- 
tary service, Mr. Chairman, is to protect this country, and we have got 
to be able to have the proper people to do the proper job, because we 
can administer the best justice in the world, and if the Air Force can- 
not run the complicated machines that we have got today, this country 
would be in terrible shape. 

So that our main responsibility is to defend this country and deter 
anybody else from trying to attack it. 

The administration of justice is important-very, very important- 
but that is just an adjunct to the main problem that I have described. 

Senator ERVIN. I n  other words, you are not created for that main 
purpose, as the civil government is? 

General KWFELD. That is right ; yes, sir. 
Senator ERVIN. At  the same time I think all of us recognize that 

we must, of course, maintain what are called the essentials of due proc- 
ess in the administration of military justice, as well as in the adminis- 
tration of civil justice. 

General KUHFDLD. That is right, Mr. Chairman, and I think that 
over the years I have been veryrvery interested-I have been one of 
the main proponents, I think-in this restoration business, the re- 
habilitation, considering an individual as an individual, instead of 
just a number on a piece of paper. I might point out, the committee 
might be very interested in this, that as far back as 1958, December 
of 1958thslt  is before the DOD directive came out-we were con- 
cerned with what was happening in the administrative discharge field. 

I want to read, if I may, a very brief memorandum for the record 
attached to a telegram that went out to all the major commanders. 

This telegram was prepared by Mr. Spence, who is here today. This 
memorandum for record, back in December of 1958, before the De- 
partment of Defense directive, says this : 

General Whit* 

1~110 was then the Chief of Staff- 
by memo of November 3,1958, to the Deputy Chief of Staff, Personnel, expressed 
his concern over the continued large number of inept and unsuitable airmen being 
identified and discharged with less than honorable discharge. He expressed the 
view that the proper solution to this problem was to improve screening procedures 
a t  the recruiting stations to insure that these individuals who probably will not 
make satisfactory airmen are  not enlisted. 

General White referred to congressional concern over the large number of air- 
men being discharged with less than an  honorable discharge, and stated that he 
was also concerned with this problem, and he expressed the view that the inept, 
unsuitable type of individual had enough difficulty without the added stigma of 
the unsuccessful service career. 

And at  General White's direction a telegram went out to all the 
major commands, which told them that in connection with these inept 
airmen, that unless they had done something definitely wrong, that 
they would be processed under AFR 39-14 convenience of the Govern- 
ment, and given honorable discharges. So you can see that we have 
been concerned with this problem for a long time, Mr. Chairman. 

Senator ERVIN. DO you have any questions? 
Mr. C ~ E C H .  Yes, Mr. Chairman. 
Mr. Fridge, I should like to direct your attention to page 4 of your 

statement, sir, in which you speak of the administrative practices 
which are followed in administering military discharges. 
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I should like to ask you, sir, before the serviceman is given notice 
that he is to appear before a board, what indication does he receive 
from the Air Force that there is a possibility, or a probability, I 
should say, that such action might be taken against him? 

Mr. FRIDGE. Your question is, before he is to appear before a board, 
what indication does he receive that such action will be taken? 

Mr. CREECH. Before the actual notice is given to him to appear 
before the board, does he receive any indication from the Air Force 
that he is being considered for administrative action? 

Mr. FRIDGE. I am sorry, but I am going to ask General Kuhfeld to 
answer that one, if I may. 

General KUHFELD. There is a counseling program, the noncommis- 
sioned officer over the particular airman counsel him, tell him where 
he has been wrong in the past. The commander counsels him. 

Finally, if they come to the conclusion that he has to be separated, 
he is given notice of the reasons why he will be called before a board. 

He is given counsel to represent him, and then a hearing is set down, 
unless he waives it, a hearing before a board or a single officer in some 
cases, depending on how long the man has been in the service. And 
he is given notice that that hearing will be had. 

Now, if for any reason he is unable to be ready for the time of that 
hearing, they postpone it or they continue it, in order to reach his 
requirements, so that in every instance he hows ,  unless he just cannot 
understand anything, he knows what is going on, and he knows what 
the reasons are that he is going to be called before the board and all 
of that. 

Mr. FRIDGE. This pertains to a specific act. 
Throughout his entire daily service he is supervised, of course, by 

a sergeant or officers, and I know from experience that if a young man 
starts on the wrong track, these senior people will counsel him initially 
before any particular act, before anything goes wrong that would be 
subject to administrative discharge or a court-martial. 

Mr. CREECH. NOW, the person who makes the recommendations to 
the board that administrative action be taken in the case of an indi- 
vidual serviceman, is he the commanding officer ? 

Mr. FRIDGE. Yes, sir, he is the commanding officer. 
Mr. CREECH. Might this serviceman have direct liaison with the 

commanding officer, or would he possibly be someone whom he might 
not know ? 

Mr, FRIDGE. It is our policy that all commanding officers should 
have an open-door policy, and I assure you that this is a factor and 
they do have. 

Any airman, regardless of rank, has the authority to go see his 
commanding officer at  any time, by simply obtaining the permission 
of the first ser eant. 

Mr. CREECH. '% he commanding officer who recommends administra- 
tive action. is he not also the on; who amoints the board? 

I I 

Mr. F R ~ G E .  NO, sir. 
Normally, the commander that would recommend the administrative 

action would be the sauadron commander. and the board could be ap- 
pointed by a wing c o k a n d e r  or possibly'higl~er. 

A 

Mr. CREECH. The wing commander or possibly higher authority 
who appoints the board, would he not on any occasion recommend ad- 
ministrative action against the serviceman? 



Mr. FRIDGE. He could, .yes, sir, and frequently in the case he niay 
also want to see the individual soldier or airman. 

Mr. CREECH. NOW, the man goes before the board. General Kuh- 
feld indicated that he has received counseling. I s  this counseling 
made a part of the record which is presented to the board ? I s  there a 
record of the counseling which he has received? 

General KUHFELD. Well, if he appears before tlie board, then his 
cousel appears with him. If lie has waived, the counsel is required 
to sign, too, on this waiver, in other words, that he has talked it over 
with the individual, the respondent, and that tlie respondent has 
waived- 

Mr. CREECH. That is not exactly what I mean. I am referring to 
counseling in advance of notice. 

General KUHFELD. Oh, yes. 
Well, you see, we have under our regulations what we call a control 

roster. Now, this control roster, an individual who is starting to get 
into trouble, who is starting to do things that might lead to court- 
martial, that might lead to administrative separation, minor things, is 
put on a control roster, and, as part of this control foster arrangement, 
he is counseled. He is counseled by noncommissioned officers; he is 
counseled by the commander; and he realizes, or they try to make him 
realize, that he is going in the wrong direction and it is necessary for 
him to change, so that he is pretty well advised. 

Mr. CREECH. The question, sir, is this: 
I s  there a record of this counseling a t  tlie time the man comes before 

the board? I s  there a statement in the record to the effect that he has 
been counseled on specific occasion by certain individuals ? 

General KUHFELD. Our regulation AFR 39-17, for instance, and 
this is true in most of them, provides that the immediate commanding 
officer, when there is sometl~in starting in that might lead to a se ara- f tion, must prepare a report m ich includes the name and so forti', the 
reasons why he is recommending his action, and a statement-and this 
is the report whicli he is required to make under the regulation-a 
statement showing the attempts made witlim the organization to make 
the person into a satisfactory airman. 

The commander will also state whether tlie airman's assignments 
and duties have been varied to include service under different officers 
and noncommissioned officers in a different section or unit, and various 
information that he must furnish of record before the action is initi- 
ated to eliminate the fellow administratively. 

Mr. FRIDGE. Does this answer your question, sir, or do you concern 
yourself with advice given to him prior to the commencement of 
actual roceedings? 

Mr. 8 REECH. Actually, what I was thinking of is the type of ad- 
vice which he receives periodically in this counseling, which he sup- 
posedly receives. 

General KUHFELD. This is all reported. 
Colonel LOZITO. Sir, I might make reference also to the adminis- 

trative regulations which refer to an Air Force Regulation No. 35-31, 
whicli is a character guidance counseling type of regulation, and 
there are requirements imposed upon the commanders to continue dur- 
ing the man's military career this type of counselmg that you are 
seeking, counseling with the chaplain, with the commanders, with 
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the various professional people on the base, and these are recurring 
things. 

To answer specifically whether these things are brought to the 
attention of boards, as General Kuhfeld pointed out, yes, there must 
be in many cases evidence before the board of attempts to rehabilitate. 

Bnd you will find in many of these cases that the individual has 
certainly been aware of the trouble that he is in, such as the 

Qacing of his name on a control roster. This is done in writing. He ac nowl- 
edges this. 

These are matters of record, and find their way into the records of 
administrative board 11e.arings. 

Mr. CREECH. SO at  the time the board convenes, the record shows 
that this man has received counseling periodically from the various 
officers who are over him? 

Colonel LOZITO. Yes, sir. 
Mr. CREECH. Noncommissioned and otherwise ? 
Colonel LOZITO. Yes, sir. 
Mr. CREECH. All right, sir. 
Now, with regard to notice, how much notice is given an individual? 
General KUHFELD. We do not have any specific time. It is a rea- 

sonable notice, and, as I said in answer 'to one of the other questions, 
Mr. Creech, if the individual is going to appear before the board 
and wants additional time, he is always given the additional time. 

Mr. CREECH. With regard to counsel, I understand that legal coun- 
sel is made available if reasonably available. I s  that the situation? 

General KUHFELD. That is right. 
Mr. FRIDGE. Yes, sir, that is the situation. Actually statistics show 

that in 15 of our major commands, in 100 percent of the cases in 8 of 
the commands it has always been available; in better than 84 percent 
of the cases in 6 other commands; and in one remote command, the 
Alaskan Air Command, that availability has dropped down to 28 
percent of the cases sometimes. But in 14 out of 15 commands it is 
available in almost all instances, and only in the remote ,area has it 
been available in a low percentage. 

Mr. CREECH. HOW about the availability of civilian counsel? 
General KUHFELD. He must pay for it. I f  he wants to hire civilian 

counsel, he may, and they may appear for him, but there is no appro- 
priation under which the service can pay for him. But, as Mr. Fridge 
points out, "available" means, Can you make this man available to 
do this job for this particular respondent? And across the board in 
well over 90 percent of the cases a judge advocate is  made available to 
the man. 

Mr. FRTDGE. I would like to add that the seriousness of the offense 
would have something to do with the availability of legal counsel 
in a remote area. I f  it is a minor infraction in a remote area, he might 
not have legal counsel ; where, if it  was a serious crime, he certainly 
would have. 

Mr. CREECH. TO what extent, for instance, in the remote area of 
which you s re  speaking is there any interchange of legal personnel 
being utilized? For instance, are counsel obtained from the Navy, 
from the Army ? 

General KUHFELD. Yes, we have that. 
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Even in the court-martial system, even when we go into trying cases, 
we have agreements. I have been authorized by the Secretary to 
enter into agreements with the other services on his behalf where we 
use law officers, counsel from the Navy, the Army, and they use law 
officers and counsel from the Air Force in these joint commands. 

Now, our whole legal assistance program that we have is dovetailed 
together, and we permit our people, we permit A m y  and Navy people 
to come to us, our legal assistance officers, and they do the same. So 
there is a cross-utilization wherever there is a lawyer available by 
any of the services, and he is permitted to go talk to  him and they 
will take care of him. 

Mr. CREECH. I notice that in your discussion of the discharge prac- 
tices you say, of course, that there is review by senior commanders. 

Might the senior commander be the same individual who had au- 
thorized the board to convene, who had appointed the members of 
the board? 

General KUHFEW. It might be. 
Mr. CREECH. And, by the same token, might he be the same man 

who had recommended the individual for an administrative discharge? 
General KUHFELD. This could be possible, too. It does not happen 

too often, but it could be ossible. % Mr. CREECH. NOW, w en these decisions of the senior commanders 
are reviewed by the staff judge advocates, are these reviewed at  the 
same time in collaboration with the commander, or, in other words, is 
it possible for the staff judge advocate to overrule the decision of the 
senior commander ? 

General KUHFELD. NO, sir. 
He makes his analysis and he makes his recommendation to  the 

commander. 
Mr. CREECH. I see. 
General KUHFELD. NOW, in your undesirable discharge case, for 

instance, that goes to the officer exercising general court-martial jur- 
isdiction. the nossibilitv that he would be the man who initiated that 
beiniso iemoie as to bekegligible. 

The final review by the officer exercising general court-martial juris- 
diction-what hlappens is that the record comes in. It is referred to 
the staff judge advocate who makes his analysis of that record and 
his recommendations to the commander. The commander then acts on 
the basis of that recommendation. 
Mr. CREECH. I n  previous testimony the point has been made that the 
administrative discharge procedure is not an adversary proceeding, 
and, as such, that not necessarily the same provisions are made. 

But me have had a great deal of discussion about the desirability of 
subpena powers and of depositions, and I wonder if you would care 
to comment on your feeling, or, rather, if you would care to give the 
committee the benefit of your thinkmg with regard to the des~rabilitg 
of having subpena powers. 

General KUHFELD. NOW we are talking about the hearing board ? 
Mr. CREECH. Yes. 
General KUHFELD. Out in the field. 
Mr. CREECH. First of all, you might just tell us : 
I s  it your feeling that it is not an adversary proceeding? 
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General KUHFELD. It is my feeling that it is not an adversary pro- 
ceeding, and that is indicated by the fact that a great percentage of the 
people come in and waive the board hearing. 

They say : 
"Yes, I know I am a class 2 homosexual and a class 3 homosexual. 

You have the thing. I will waive the board." 
So that, redly, in the find analysis, it does not g e i t  does not be- 

come adversary except in a few instances. Now, subpena power, 
sometimes-most of the witnesses are military witnesses that are going 
to come before a board. There is no problem with them because they 
can be ordered before the board. 

A few times they are civilian witnesses. You do not have any basis 
upon which you can get them in. You do not have any basis upon 
which you can ask them for a deposition or require them to  give a 
deposition, or anything of the kind. 

I n  those few instances, perhaps a subpena power, even though it 
was used extremely rarely, would serve a useful purpose, sir. 

Mr. CREECH. DO you think it would be useful, then ? 
General KUHFELD. I t  would be used very, very rarely, but I think 

it would serve a useful purpose. 
Mr. CREECH. Speaking of the instances in which you might use it, 

are servicemen sometimes given administrative discharges In the Air 
Force on the basis of convictions in civil courts ? 

General KUHFELD. AFR 39-22, yes, sir. 
Mr. CREECH. I n  such cases it might be helpful to the serviceman in 

presenting his case, then, to be able to subpena records, is that correct? 
General KUHFELD. It might be. 
Mr. CREECH. Would that be one of the instances you would be 

thinking of ? 
General KUHFELD. Subpena duces tecum, that might be. 
Mr. CREECH. Yes. 
Now, in the Air Force, does the Air Force proceed with an admin- 

istrative hearing of this sort to give a man an administrative discharge 
even though he may have taken an appeal of the conviction in the 
civil court? 

General KUHFELD. Our regulation provides not. Our regulation 
provides that if there is an appeal pending, that the action in  his case 
will be deferred. 

It is general policy to withhold the execution of an approved dis- 
charge pending the outcome of an appeal. I n  other words, that is 
our regulation and that is the ractice. 

Mr. CBECH. Do you feel, Eeneral, that this has posed any difficul- 
ties for the Air Force in awaiting for the final disposition of the case? 

General KUHFELD. I would be less than frank if I answered and said 
that it had not posed problems. Pretty near everything poses a prob- 
lem and you have got to balance. You have some of these instances . 
where appellate processes in the civilian courts are mighty, mighty 
slow, and in that kind of an instance you might have with you, 
especially if he is out on bail pending the completion of appeal, we 
would have to have working for us somebody that had been convicted 
perhaps of a very serious offense and the commander does not have 
confidence in him. 

Suppose it is a big larceny and he is afraid to have him do anything. 
It is a balancing of convenience and inconvenience. 



Mr. CREECH. This goes back to what you said earlier, General. 
You spoke of the primary purpose of the armed services, specially 

the Air Force. And I should like to ask you this, sir: Isn't morale 
also an important factor in carrying out its primary purpose of na- 
tional defense ? 

General KUHFELD. It is very, very important ; extremely important. 
Mr. CREECH. And isn't it  possible that the administration of mili- 

tary justice has a direct bearing upon morale of the serviceman? 
General KUHFELD. Definitely. 
Mr. CREECH. And in such instances as this, where there might be a 

delay that imposed some problem- 
General KUHFELD. We are talking about administrative business 

now ? 
Mr. CREECH. Yes. There might be some problem imposed, await- 

ing the final disposition of a case by the civil courts, that morale fac- 
tor might be sufficiently important to override the inconvenience to the 
commanding officer ? 

General KUHFELD. Yes. 
But, you see, even then, Mr. Creech, your morale proposition is a 

two-way street, too, again balancing factors. If you had a fellow 
who was prominently mentioned in the paper as having committed 
a pretty serious crime, the morale is not enhanced by the fact that we 
have to keep him around the base while the appeal is pending, either, 
you see. 

But you have individuals, you have all kinds of problems that you 
have to take into consideration. 

Mr. CREECH. By the same token, General, if he is subsequently ac- 
quitted, the morale of the other servicemen is not enhanced either, is it, 
when they realize that they might be subjected to a similar proceeding? 

General KUHFELD. NO. 
That is why I say you have got a balance of all kinds of things, and 

that is  what we have tried to do: Balance all of these factors to 
come up with the procedures that we follow in our regulation, to 
wit, withhold the  separation of the man, if he is appealing, to see 
what the appeal does, and we balanced all of those and came to that 
conclusion. 

Mr. CREECH. Mr. Fridge, are you familiar with Congressman 
Dovle's bill which would provide for the issuance of rehabilitation 
cerhficates ? 

L 

Mr. FRIDGE. I am, sir, generally familiar with it. 
Mr. CREECH. Would you give this subcommittee the benefit of your 

thinking with regard to this proposal? 
Mr. FRIDGE. AS I understand his bill, it would provide a certificate 

of rehabilitation, let us call it, when a man, after discharge, had 
shown that he was qualified in civilian life. 

This appears to me to be a worthy thing to do for an individual 
who, in his younger years, had had certain problems within the mili- 
tary service. As to just who should do this and how it should be 
done, I would leave that to the wisdom of Congress to decide. 

Mr. CREECH. General, would you care to comment on this proposal? 
General KUHFELD. Well, my own personal views, now-as you 

erhaps h o w ,  Mr. Creech, I was the wltness for the Department of 
befense in the hearings before the Doyle subcommittee on that bill. 
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I think that something like this would do the man good in con- 
nection with his seeking employment and all this, that, and the other 
thing. Personally-now I am talking personally, A1 Kuhfeld-I 
think that Mr. Doyle's position that the certificate of exemplary 
rehabilitation would be worth more if given by the concern that gave 
him the undesirable discharge, that i t  has got a lot of reasonable basis. 

Mr. CREECH. Gentlemen, yesterday there was some discussion of 
a proposal to provide for a discharge of an individual who might be 
contesting either an undesirable or a dishonorable discharge, regard- 
less of the type. 

I n  other words, he might be contesting any type of discharge other 
than honorable. 

What would be your feeling with regard to there being a program 
wherebv the armed services would issue discharge which would 
indicate that the type of discharge was still pendini; that this was 
something to be considered later; so that a man would not be given 
necessarily a dishonorable discharge or an undesirable discharge and 
have to avail himself of his administrative remedies, which eventu- 
ally might correct it, in which case for a period of a year or 2 years 
he may have been walking around the streets seeking employment 
with a discharge indicating that he had received an undesirable dis- 
charge, rather than one which would indicate that the type of dis- 
charge which he would receive was still under consideration ? 

Mr. FRIDGE. I would like to answer that first. This is my personal 
opinion. 

I believe that within the various review processes of any adminis- 
trative discharge that we might give, there is adequate time to bring 
forth all of the facts which brought this action in the first place. 

I would oppose such a system as you suggest. I think having five 
different types of discharge, varying from honorable to dishonorable, 
that there would be relatively few changes that would warrant such a 
system. 

I would recommend that we continue with the present system of 
evaluating the facts and granting the discharge. I n  other words, com- 
pleting that particular case, and if the man can bring out facts that 
might change that, then we have the adniinistratlve machinery; 
namely, the Board for the Correction of Military Records, to ap- 
peal to. 

General KUHFELD. I think I would say the same thing, Mr. Creech, 
for perhaps a little bit different or additional reasons. 

First of all, I think that if you are going to have a policy, even 
though he is appealing, that you give him a discharge, you have kind 
of agreed that there is no basis for his appeal, that he has had it 
anyway. 

Then, if you give him a discharge without character, we might say, 
that discharge without character would immediately have the con- 
notation a lot worse, maybe, even, than the undesirable discharge or 
as bad as the undesirable discharge has, because, certainly, back in  
1947, when the committee met and they decided to get rid of the blue 
discharge, the discharge without designation of service, because the 
blue discharge was causing all kinds of connotations, and to come up 
with the general discharge, a discharge under honorable conditions, 
and an undesirable discharge, nobody felt that a discharge under hon- 
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orable conditions, a general discharge, was going to have any bad 
connotations. 

But i t  very soon did have some kind of bad connotations because 
i t  was not as good as an honorable. 

Now, then, if we come up with a fellow with a discharge without 
character of service at all, they are going to say : "By golly, he does not 
even get a general discharge ; what is the matter with that fellow ?" 

And I do not think you would gain anything at  all on it. You would 
just complicate the situation pretty seriously. 

Mr. CREECH. Gentlemen, it has been proposed, i t  has been said, 
rather, that there is no necessity for the military having jurisdiction 
over retired personnel not on active duty. Now, in your opinion, 
should this jurisdiction be eliminated? 

General KUHFELD. NO, sir; it  should not be eliminated. It should 
be used very, very sparingly. I think that you have got to have it in 
certain instances where an individual, a retired officer, might commit 
some offense that was connected with the service, and where it was 
looked upon as a service responsibility, and you wanted to do something 
about it. 

I went into this, I have talked this same situation over with the 
various Secretaries as they came in, and I think, as you know, Mr. 
Zuckert is very, very knowledgeable in this whole area of personnel 
and the administrative field, the military justice field. 

He was actually on the committee, on the Morgan committee, that 
came up with the Uniform Code of Military Justice. 

I have discussed this at some length with Mr. Zuckert. As a re- 
sult of that discussion, he came out with this policy, Air Force policy, 
on court-martial of retired Regular Air Force personnel. This, I 
think, fits all the requirements : 

1. Although article I1 (4) of the Uniform Code of Military Justice provides that  
retired personnel of a regular components of the Air Force who a re  entitled 
to  receive pay a r e  subject to military law and thus amenable to  trial by court- 
martial, charges against retired regular military personnel will be processed 
only under the following conditions : 

( a )  No retired Air Force personnel will be brought to trial without the 
prior personal approval of the Secretary of the Air Force; and, 

(b) Ordinarily, no case will be referred to  the Secretary for  approval 
unless the person's conduct clearly links him t o  the Military Establishment 
or is inimical to the welfare of the United States. 

When that policy was formulated, we had a case in which the postal 
authorities had picked up an Air Force, a retired Air Force officer, 
for sending pornographic literature through the mail. The Postal 
Department wanted us to take the case and try it. 

We felt that this man had been retired, and this was a problem for 
the civilian authorities, and Mr. Zuckert certainly agreed with that, 
and this was his policy. 

I think that fits all the requirements, Mr. Creech. 
Mr. FRIDGE. If  it did involve such a thing as espionage or something 

affecting national security, then we believe he should be tried under 
the military code. 

Mr. CREECH. I n  spite of the fact that in each of these instances, that 
the individual would be covered by existing laws elsewhere, and that, 
of course, the civil courts would have jurisdiction over him? 

General KUHFELD This really may be assuming something that has 
not quite been accomplished. For instance, let us take your Espionage 
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Act right now. There is a matter before Congress to insure that that 
has extraterritorial application. Supposing that we had a retired 
officer traveling in Europe and he got mixed up in some kind of a spy 
situation. He may have gone over on invitational orders from the 
Air Force. 

The public would look upon the Air Force as having some responsi- 
bility for that man, and the Air Force certainly would feel some re- 
sponsibility for him, and I think in that kind of an instance we would 
feel that we should have the authority to try him. 

Not necessarily that we would, because if i t  was a case in which the 
U.S. courts had jurisdiction, all of these things are subject to agree- 
ment and we work out as to who can best handle them, but I think that 
that power should be there in the event we need it. 

Mr. CREECH. HOW long has the military been in a position, any mili- 
tary organization in this country, to try a retired officer or a retired 
serviceman ? 

General KUHFELD. It is in the present code in article 11, subsection 
4. It was in the Elston Act, and I do not recall if i t  was in the 1920 
statute or not. I think not. 

Mr. CREECH. SO, actually, this is a relatively new development in 
the field of military law ; is it not ? 

General KUHFELD. Yes, except t h a t w e l l ,  I know this. I know 
that at  the time that the uniform code or at  the time the Elston bill was 
being considered, then the Judge Advocate General of the Army took 
the position that we did not want jurisdiction over retired personnel ; 
in other words, that he had retired, we would wipe our hands of it. 

And the Congress, after the hearings, in the Congress' wisdorn said : 
"Wait a minute, now; we pay him retired pay with money appropri- 
ated by this Congress, and we are going to hold that you have some 
responsibility with regard to that person," and that is what the 
situation is. 

Mr. CREECH. We have received complaints, as I am sure you are 
aware, about the influence being exerted on court-martial members; 
and specifically this has been directed to the lectures which are given. 

Now, the chairman has been advised by the Department of the Army 
that in the future the commanding officers will not make these lectures 
to the courts-martial, and the Navy has indicated that it is going to 
prepare a brochure which will be used instead of having these lectures 
made. 

I wonder if this is something which the Air Force has considered or 
whether i t  is something which you are considering, and, if so, do you 
have any proposals ? 

Mr. FRIDGE. I would say that I think that our present system is an 
excellent thing. It is actually the education of the officers rather than 
specific instruction to a given court-in effect, we conduct classes, so 
to speak, on bases to acquaint all officers with their responsibilities on 
military courts. I would not recommend a change in that system, 
nor would I recommend the publication of another pamphlet by the 
Air Force on this subject. 

General K U H F B ~ .  Let me expand on that. 
I have never been a devotee of expediency. You have a decision- 

and I don't run out into the wild blue yonder. I am trying to think 
of years from now, or months from now, or 10 years from now, when 
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I perhaps will have nothing to do with it. Therefore, I do not go 
with an expedient of not educating the people just because you have 
one problem. 

I have got confidence in my judge advocates. I have got confidence 
that they will do what they are expected to do, and the record, the 
fact that since 1951, there have only been 14 cases that have come in to 
boards of review where there is any claim of command influence, indi- 
cates that that confidence is not misplaced. 

Now, I think you can get to the point where you put everybody in 
a vacuum on the basis of an expedient and then you do not get the 
job done. There is a job to be done, a serious job to be done, and I 
think the people should lu~ow what that job is, and I think they 
should know their responsibilities about the job. 

And just because some .py made a mistake, I am not going to 
cut off everybody else from getting any information. That is the 
way I look at it. 

Mr. CREECH. I n  other words, you feel that the system which the 
Navy and which the Army intend to use is not going to be comparable 
to yours ? 

General KUHFELD. I think that if a man is going to ask questions, 
if he wants to ask, "What happens under these circumstances?" 
somebody should be there to explain the thing to him. 

Mr. CREECH. Yes. 
General KUHFELD. I have no compunction to having the defense 

counsel who is going to be on any court, the lawyers on the base, to 
hear any lecture that is given, and they are not reticent about conl- 
plaining if they feel that there was something said that had any 
smack of com,mand influence. 

Almost invariably, when these lectures are given, I would say prac- 
tically invariably when these lectures are given, they are given to 
the group of officers and the defense counsel are at those lectures, 
and that is why in these 14 cases where there was command influence 
raised, they had heard the lecture themselves. They knew what was 
said, and they were able to raise the issue based on what they heard. 

Now, certainly, I do not see how you can take the position that you 
are hurting anybody. There is nothing gained to give lectures that 
are going to result in disapprovals of all the cases and retrials of 
them all, so that I do not see anything xwong with the system that 
we have, properly supervised, and I have got confidence in my people 
that they are going to handle it right, and they have handled it right 
in the past. 

Mr. CREECH. AS a practical matter, how are the court-martial mem- 
bers selected by a commanding officer ? 

General KUHFELD. There are two systems. When I was in the field, 
when I mas staff judge advocate, I would submit a list to the com- 
mander, to the convening authority, the officer exercising general 
court-martial jurisdiction, of people whom I checked on and who 
would be available for court-martial duty, and he would say: '"We 
mill put these people on the order. We will take this man off and 
put this man on." 

I n  some instances, the list is submitted by the people in personnel, 
and the commander selects the people that are going to be on the 
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court. Then the court-martial order is published with those people 
on the court. 

Mr. CREECH. TO what extent, if any, is a member's performance, 
as such, reflected in his efficiency rating? 

General KUHFELD. I have heard this discussed, Mr. Creech. I have 
been on selection boards, and I have reviewed effectiveness report 
after effectiveness report on a selection board, and I have never seen 
a single one where they said this man is a poor court-martial member 
or he is no good on court-martial. Funda,mentally, if anybody is 
saying that he voted for a too-light sentence or if he voted to acquit, 
somebody had to violate their oath of office, and I do not think they 
do that, because his oath as a member of the court says he is not going 
to disclose how anybody voted in this case or what they said about 
anything. 

I have yet to see m y  effectiveness report that has mentioned his 
performance on the court, and I will ask Colonel Lozito-he has 
been on the review board, he is a member of the review board, where 
people can come up and say: "I would like to have this, that, or the 
other effectiveness report removed from my record'-I will ask him 
if he has seen any. 

Colonel LOZITO. I might say, Mr. Creech, in the year and a half 
that I have been on the Office's Personnel Review Board, reviewing 
appeals to Headquarters, U.S. Air Force, to have a performance 
record withdrawn from the officer's official file, I have never seen this 
issue raised. 

Mr. FRIDGE. I would like to add, Mr. Creech, that it would be ex- 
tremely unusual to have anyone on the court who would be rating 
anyone else on that same court. 

The man that prepares the efficiency rating of the individual is his 
immediate commanding officer, and it would be an unusual circum- 
stance to have a captain on the board, for example, whose immediate 
commander, be he a major, lieutenant colonel, or colonel, was also on 
the same board. 

Mr. CREECH. SO in the Air Force system there is no senior officer 
on the court-martial itself who rates the other members? 

General KUHFELD. Oh, no. 
Mk. CF~EGH. HOW about on your various review boards? 
General KUHFELD. The chairman of the board rates the other mem- 

bers of the board ; of the three officers on the board of review the senior 
officer rates the other two members. 

Now I am just as proud as I could be of anything of the job that the 
boards of review are doing in the Air Force. We have selected those 
people from our topflight people and bring them in. They are all 
lieutenant colonels and colonels. Generally the colonel is the chairman 
of the board. And I look at  those effectiveness reports. People are 
my responsibility from the standpoint of my office, and I have never 
seen a single effectiveness report where there has been anything based 
upon disagreements on legal issues before a board of review, where 
the chairman has rated the fellow down on that basis. 

These people, Mr. Creech, are lawyers, and they realize that there are 
differences on legal problems, and I think that in boards of review, 
where somebody is vigorously dissenting and has good reason, the 
other members of the board have high regard for him. And some- 



154 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 

times dissents are the things that will give him a very, very high 
effectiveness report because he has the ability to analyze this question 
and come out with a sensible answer on it, even though the others do not 
agree. And I think that if there is anything in this subcommittee's 
mind that there is anything bad about the fact that the chairman of a 
board of review rates the other two members of the board of review, 
they should just disabuse their minds of it, because there is certainly, 
in my o inion, nothing to that at all. 

Mr. ~REECH.  General, let me say that I do not believe that any 
members of the subcommittee, and, I am certain, none of the subcom- 
mittee's staff, have any predilections on this matter, or any other. 

We ask questions to elicit information and not necessarily to indi- 
cate any proclivity of our own. 

General KUHFELD. I understand that, Mr. Creech, but I feel very 
strongly on this issue, as you can see. 

Mr. CREECH. NOW, with regard to the Uniform Code of Military 
Justice, do you feel that it is too unwieldy to work during wartime? 
This is one of the allegations that has been made. 

General KUHFELD. Well, frankly, I think under the present system 
that it would not work in time of war. Now let me tell you why. 

You have in the statute right now, in the Uniform Code provision 
for branch offices of the Judge Advocate General. You have a pro- 
vision that the Assistant Judge Advocate General in charge of that 
branch office shall perform for the theater commander the same duties 
that the Judge Advocate General does for the air staff and the Secre- 
tary. 

I t  provides for boards of review in these branch offices. And there 
the matter stops. 

Now the situation would be where all of these cases that involve 
appellate review would have to be funneled in to WashinGon under 
the present situation, and, frankly, if we got into a situation llke we did 
in World War 11, I was the staff judge advocate, 5th Air Force, over 
in the Far  East, and felt that all of the records of trial that were tried 
there, as well as the CBI, the Mediterranean, all of the European 
theater, the Alaskan theater, all of which had branch offices, had to be 
funneled in to Washington for considering petitions and so forth, I 
am just afraid that all of the ships and airplanes would be busy carry- 
ing records of trial. 

I do not see how it could work under those kinds of conditions. 
I think, seriously, there has got to be some kind of change to take 

care of that particular problem m the event of wartime, if we are talk- 
ing about a war like World War 11, where we have theaters spread all 
over the face of the globe. 

Mr. CREECH. In your opinion, sir, in such conflicts as the Korean 
conflict, what was your experience in that regard? 

General KUHFELD. I think, Mr. Creech, that that would be no ex- 
ample at all, because we had a comparatively small number of people 
involved in the Korean conflict. It was a single theater, and this did 
not pose a roblem. But I think your problem comes if you have B something 11 e we had in World War 11. 

Mr. CREECH. General, it has been advocated by some individuals that 
the uniform code be repealed, and that military justice revert to the 
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Elston Act; and also it has been proposed that the Court of Military 
Appeals be discontinued. 

I wonder what your feeling is with regard to these proposals, sir. 
General KUHFELD. What your proposals come down to is, certainly, 

the judicial council that you had under the Elston bill did a tremendous 
job I think they reviewed just as mamy, ccass and did just as g ~ l  
a job as the Court of Military Ap eals. 1 I think the Court of Military ppeals does a good job in reviewing 
the cases. I think they handled the cases, too. I think that having 
the judicial council, it would be infinitely chea er, if we were consid- 
ering that. I would never advocate going back % eyond the Elston bill. 

Now, I think all of us know that the Elston bill set up practically 
all of these safeguards except the court that is in the present Uniform 
Code of Military Justice, and I think that if the Elston bill had been 
made applicable to the Navy, which it was not at this time, the Navy 
was operating under the articles of the Government for the Navy, per- 
haps the Elston bill would have been tried longer than it was and 
would have been able to prove its worth. 

I have never advocated going back beyond the Elston bill. I think 
there should be definite provisions for reviews that insure that the 
individual and all of his rights are protected. I can say this : I do not 
think that there is any question about his rights being protected under 
the present code. I was engaged for 4 years as State's attorney, for 
years as Assistant Attorney General, and I would say without any 
fear of successful contradiction that I know of no State or no system 
of the administration of justice in which the accused or the defendant 
has more protection than he has under the Uniform Code of Military 
Justice. 

Mr. CREECH. General, you have indicated that you would not go 
beyond the Elston Act. Do you feel that the present system is pref- 
erable, that i t  is a better system, than that provided by the Elston Act 1 

General KUHFELD. NO. I do not think it is a better system than the 
Elston Act. 

Mr. CREECH. DO you think that it is comparable to it ? 
General K U E I ~ W .  Yes. 
I think in the Elston Act, the Elston Act would have taken care of 

your wartime situation, because it provided for branch judicial coun- 
cils with these theater judge advocate-assistant judge advocate offices, 
and it would have provided for that. 

Mr. CREECH. Mr. Everett has some questions. 
Mr. EVERETT. General, concerning the instructions to the court, are 

you familiar with the letter that went out to the Judge Advocate 
General of the Army, from the Chief of Staff to the Army, with ref- 
erence to instructing court members? 

General KUHFELD. Yes. 
Mr. EVERETT. IS it not your understanding that they envisage that 

any instruction to court members will be given by the law officer who 
is appointed to advise the court, who is appointed to preside over the 
court ? 

Is that not your understanding? 
General KUHFELD. NO ; that is not my understanding. 
My understanding is that there have been a couple of decisions 

which have said that the commander said too much in talking to the 
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people, and we are not going to take a chance of this happening again ; 
so, in order to insure that it does not happen again, we wipe out the 
whole deal. 

Mr. EVERETT. Under the Army system, if there is any question that 
a court member has, he can present it to the law officer who will be 
available to answer that question with the defense counsel present, 
and it will be made a matter of record; is that not correct? 

General K ~ F E L D .  Yes. 
Here we are talking about two different things, I think, Mr. Everett. 

Instructions on the law, certainly, the law officer or the president of a 
special court gives those instructions, and that is what they are sup- 
posed to follow. 

But you do not expect the law officer-and he would not have the 
time, or it would not be proper for him-to give them a talk on what 
their responsibilities are as members of the court. 

Now, I would not stand still for a minute to get the five members 
or seven members appointed to a general court-martial together and 
give them a big talk about what the commander expects in this partic- 
ular case. I would not stand still for that. That is no good. 

And in most of these lectures, trying to tell the officers, because the 
various officers are going to be on court in their military career, these 
lectures, these instructions, are generally to the people, not because 
they are on the court, but because they may be on a court sometime. 

Mr. EVERETT. Let me ask you this, then, General, to try to get to 
grips with the problem. 

I s  it not your understanding of the Army's reasoning that, in part, 
they are saying: "Like Caesar's wife, this whole thing must be above 
suspicion" ? They are not saying anything is wrong. 

General KUHFELD. I think that is right. 
Mr. EVERETT. But they realize it has raised a question ? 
General KUHFELD. I think that is absolutely right. 
Mr. EVERETT. And that i t  destroys confidence in certain quarters 

in the system. 
I s  that not part of their reasoning; just the suspicion is unfortunate, 

irrespective of what actually occurs ? 
General KUHFELD. I think maybe that is right. 
Mr. EVERETT. NOW, with reference to the details of the controversy, 

does it not arise out of paragraph 38 of the Manual for Courts-Martial, 
which has been upheld by a 2-to-1 vote of the Court of Military Ap- 
peals, and if I may read to you from that provision of the Manual for 
Courts-Martial, the first sentence states : 

A convening authority may, through his staff judge advocate or legal officer, or 
otherwise, give general instruction to the personnel of a court-martial which he 
has appointed, preferably before any cases have been referred to the court for 
trial. 

Now, that envisages that there will actually have been specific mem- 
bers appointed to a court-martial, does it not? 

General KUHFELD. Yes, sir. 
Mr. EVERETT. SO is this not somewhat different from a general in- 

struction period or lecture to the members of a base given under the 
auspices of the staff judge advocate at  that base with reference to their 
general responsibilities ? 

General KUHFELD. Yes, it is. 
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Mr. EVERETT. SO do you not think that a dividing line could and 
should be drawn between what appears to be authorized by the manual, 
which can only arouse suspicion, on the one hand, and the instruc- 
tions that you were explaining to the chairman a few moments ago? 

General K U H ~ L D .  NO, I am not worried about suspicion. I think 
that we can demonstrate, and I think we have demonstrated, that 
we have done a good job in administering military justice. 

People will be suspicious of you if you go  to church every Sunday, 
no matter what you do. People are suspicious. 

So it is not who says it or how i t  is said, but what is said to those 
people. 

I would not stand still at d l  if they said, "You have got to bring 
in the maximum punishment; you have got to convict all these people 
because the case would not go to trial unless we felt he was guilty," 
or any of those kinds of things. I do not care if they said that, if 
they had a lecture where everybody-no court is appointed on the 
base yet a t  all and if that kind of a lecture was made, I think it 
would make eve one of those people that heard that ineligible to 
sit on a court. y o it is what you say, not where you say it or who 
you say it to, I think, that counts. 

Mr. EVERETT. Apropos of those protections, General, is it not also 
true that, except for a case involving a general court-martial or a 
special court-martial case where a bad conduct discharge is admin- 
istered, the record of trial, the verbatim record of trial is not prepared, 
is not forwarded to your headquarters, and, therefore, you would not 
know mhat instructions had been given to the members of the court, 
unless it was specially raised in some way ? 

In  other words, there is no verbatim record for you except in a bad 
conduct discharge case Z 

General KUHFELD. That is correct. 
Mr. EVERETT. SO that the statistics that you mentioned would have 

no relevance to any claims that there had been command influence in 
cases which did not result in a bad conduct discharge, if tried by a 
special court, or cases which were tried by a general court ? 

General KUI-IFELD. I would not see the records, but I am certain 
that if that had happened in a non-BCD case, and a special court- 
ma~t ia l  case, I would get letters from the fellow that was defense 
counsel. 

We have got a lawyer defense counsel in all those cases. And I 
have got an open-door policy. Nobody goes through anybody else 
to get to me and I have had letters from those people. I think you 
know that yourself. 

And I would have letters from all these people if that Bind of a 
thing was happening. 

Mr. EVERETT. General, with reference to defense counsel, the sub- 
committee was informed of the situation that apparently developed 
out at  Fort Jackson, the conflicting claims of possible command in- 
fluence on defense counsel. 

During your connection with the Office of the Judge Advocate 
General, I believe you have been here in Washington in charge- 

General KUHFELD. Since there was an Air Force. 
Mr. EVERETT (continuing). For quite some time. 



Are you familiar with any similar claims that have arisen in the 
Air Force, or have there been any ? 

General KUHFELD. NO, sir, and I will say this, and I will say i t  very, 
very categorically : 

That, as far  as I am concerned, if a defense counsel goes in aid 
does not do the best job he can do for his client, he is no good. That 
is true with our people in appellate defense up here that argue before 
boards of review and argue before the Conrt of Military Appeals. 

A fellow does not make any points with me by sitting around and 
not doing his job, that is for sure. I expect him to do the best job he 
can. That is what he is appointed for. 

Mr. EVERETT. General, you referred to BFR 39-22, I believe i t  is. 
General K U I ~ E L D .  Yes. 
Mr. EVERETT. As it currently stands, which provides that no one 

shall be discharged during the pendency of an appeal? 
General KUHFELD. That is the policy. 
Mr. EVERETT. Pardon me ? 
General KUI~ELD. That is the policy. There have been exceptions, 

but that is the general policy. 
Mr. EVERETT. That is not a regulation? 
General KUHFELD. That is a regulation that I read from. 
Mr. EVERETT. Yesterday the subcommittee was furnished some in- 

formation about a case, I believe the Jackson case, which in-i-olved an 
undesirable discharge by reason of a conviction which was later set 
aside, and then there was a refusal by the Air Force Board for Cor- 
rection of Military Records to change the undesirable discharge. 

I s  this a reflection of a policy that is now outdated ? 
General KTTHFELD. That policy has been changed from what i t  mas 

then. I am familiar with the Jackson case, I am very familiar with it. 
But the policy has been changed. Now, we tried to run back the 
regulations to figure out when it had been changed, and i t  has been 
in the last 2 or 3-we have not been able to figure out how far it was. 

Colonel Lozrro. This one is dated 1959. The current policy was in 
force a t  that time. 

Mr. EVERETT. The subcommittee received a complaint recently from, 
I believe an Air Force master sergeant with 19 years' experience,. in 
an outlying area, to be sure, but he maintained that the same thing 
had occurred to  him. I gather this was within the past 2 years. 
Would i t  be your vjew that in the event of a reversal of a conviction, 
an undesirable discharge, under AFE 39-22, should be changed to 
some other character discharge ? 

General K U H ~ L D .  I cannot say categorically "Yes" to that either. 
I think I have pretty much the view that the court of claims did when 
it considered the Jackson case and the fact that they clici not change it 
in the Jccckxon, case. 

I think that the kind of discharge, regardless of the basis up011 
~vhich i t  is issued, should characterize what that particular dischargee 
did. --- -- 

And so if you had a case in which an examination of all the recorcjs 
showed that he cljd commit the second degree rape or he did commlt 
this, that or the other offense, t,he reversal is based upon some technical 
error, but, nevertheless, from the standpoint of the evidence showing 
that he did it, you are convinced from the standpoint of the Board for 
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Correction of Military Records, Discharge Review Board, that he had 
done that particular thing, i t  seems to me he is just as undesirable as 
he was when he was convicted. 

I n  other words, if it is a rape, we do not want the fellow anci we do 
not want to give him an honorable discharge, either. 

(At this point in the proceeding-s, Senator Carroll entered the 
hearing room.) 

Mr. EVERETT. I f ,  as in that case, the reversal occurred because of 
clenial of right of counsel, and if there is no opportunity for a con- 
frontation against the witness, is i t  not somewhat unfair to presume he 
is guilty in the absence of proof in a proceeding where he has counsel 
a id  is able t- 

General IIUHFELD. I think, ordinarily, on a reversal, you change t,he 
discharge. But I am saying I would not say categorically in every 
case, becanse i t  all depends on what proof was in that case. 

Supposing that you had a full and conlplete confession. There was 
no question about the voluntary nature of the confession a t  all. And 
in which he admitted that he did all of these things. I am not so 
sure but what I mould say, "All right, I will let the discharge stand," 
in that kind of an nnusual situation. 

But, ordinarily, our policy, i t  would follow from our policy that 
you change the type of discharge. 

Mr. EVERETT. General, some reference has been made to AFR 39-17, 
and yesterday in the testimony by Army and Navy witnesses there 
was reference to similar regulations in those services. 

Is it your understanding that under the existing ABR 39-17 deal- 
ing with undesirable discharue, if a commanding officer disagrees 
with the recommendation of a goard, let us say a recommendation that 
a man receive a discharge under honorable conditions rather than un- 
desirable, he can rerefer the matter to another board? 

General KUHFELD. Our regulations provide for that, but i t  is used 
very, very rarely. It is generally a situation where there is additional 
evidence, something else comes up that was not in before, or where the 
conclusions of the board, its conclusions are grossly incompatible with 
the facts that they found. 

Now, this happens how often ? 
Colonel Lozrro. It is very rare. 
General KUHFELD. But we have i t  in our regulations. For in- 

stance, if yon had a situation, Mr. Everett, where the board found that 
this particular respondent had been molesting children, had been 
molesting his own daughter, and so forth and so on, and they come 
up and said-and this is one of the examples that we had, the board 
came up and said : 

"Give him an honorable discharge,." I think that under that kind 
of a situation, which is rare, and ~t 1s a misunderstanding situation 
of the board, you should be able to send it back and let them reconsider, 
because their conclusions are so utterly incompatible with the facts 
that they f o~~ncl. 

Mr. EVERETT. I f  that were a criminal proceeding, though, based 
on the same misconduct, would that not violate all the concepts of 
double jeopardy, both in the military and out of the military 1 

General I~UHFELD. Yes, bnt we have to keep in mind the distinction 
between a criminal case and an administrative situation. 
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(At this point in the proceedings, Senator Carroll left the hearing 
room.) 

Mr. EVERETT. Would you not agree that the undesirable discharge 
might create ,as much stigma for the man, have the same effect on his 
veterans rights, as mould a bad conduct discharge, let us say, from a 
special court-martial ? 

General KUIIFELD. Yes, it might. 
Mr. EVERETT. SO would you say, General, that despite the label 

"administrative" or despite the term ",adversaryv or "nonadversary," 
it would behoove the subcomniittee to look at the substance rather 
than the label in determining what type of safeguards should be 
applied 1 

General KUHFELD. I do not quite get that, Mr. Everett. substance - 
rather than the label ? 

Mr. EVERETT. You said earlier that this is a nonadversary proceed- 
ing, and that i t  results in an administrative discharge, but if it appears 
that the harm resulting from the administrative discharge, the un- 
desirable discharge, would be as great to the individual as the harm 
that would result from, let us say, a punitive discharge, then would 
you feel that the subcommittee and the Congress should disregard the 
label ancl should inquire into whether the protection given is equivalent 
to  that which the man would receive in a criminal proceeding? 

General KUHFELD. I would not say equivalent, because you do not 
run the risk of confinement, forfeitures, and all that. I think I would 
answer to this extent : To be sure that the man is being fairly treated. 

I do not care whether you call it an undesirable discharge or a dis- 
honorable discharge or bad conduct. I think we have got to be sure 
that the individual is being fairly treated, ancl that he does not get 
something that he is not entitled to. 

Mr. EVERETT. YOU would say, then, that certain concepts of due 
process wonld be as applicable to this type of proceeding as any type 
of criminal proceeding ! 

General KUI-IFELD. 011, yes, certainly. 
Mr. EVERETT. General, I gather from your reference to joint com- 

mands, an interchange of legal personnel is limited to joint conlmands? 
General K U I ~ E L D .  From the standpoint of court-martial, right. 
Mr. EVERETT. I n  a summary court-martial, is counsel made (avail- 

able to an accused? 
General KUIIFELD. NO, sir. 
The whole concept of the summary court system is the police court 

theory. It is that the summary court, in effect, represents both sides 
in getting a t  the facts. So that there is not any provision for the 
appointment of military co~ulsel in ,a summary court. 

If  the individua1 hires civilian counsel, he may hire him. And r e  
have a policy from the standpoint of the Air Force that if the accused 
comes i11 with cirilian counsel, then the convening authority mill 
designate trial counsel to present the matter before the summary 
court, because the minute he comes in, based upon that particular 
case, the whole concept of the summary court has been changed. 

Instead of his being there representing both parties just to get 
the facts and decide what to do, he becomes the judge in an adversary 
proceeding, so we have to furnish that. 
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Mr. EVERETT. SO that unless the defenclant has a civilian counsel, 
the summary court officer is supposed to represent both the defendant 
and the Government? 

General KUHPELD. Right. 
Mr. EVERETT. But when a civilian counsel is brought in, then a 

special trial counsel is appointed to represent the Goverllment? 
General KUHFELD. That is right. 
Mr. EVERETT. NOW, General, it has been proposed in certain 

quarters that the summary court be abolishecl, that article 15 be 
expanded, and that the accused receive an option to take the article 
15 nonjudicial punishment, or to request a court,-martial by a special 
court or a general court, as the appropriate anthorities might desig- 
nate. 

Would this, to your mind, be an improvement on the protection of 
the accused and an improvenlent in the operation of mil~tary justice? 

General K U H ~ L D .  Mr. Everett, I have been the Department of 
Defense witness on these military justice changes for a long, long 
time. This elimination of the summary court ancl the enhancing of 
the punishment powers of the various cominanclers uncler article 15 
originally mas, I think, my idea, and I certainly thinli: that it is very, 
very desirable, because I think me eliminate a conviction on the indi- 
vidual's record, and I think we pnt the authority  here IT-e put the 
responsibility in maintenance of discipline : to wit, on the coinmancler. 

And I think he can do a better job uncler that concept than he can 
d e r  the summary court. 

Mr. EVERETT. General, mould you also favor some system under 
which in any type of court-martial a law officer will be proricled, 
perhaps by a modification of the existing special court or perllaps by 
its abolition entirely, so that the accused, before he receives the stigma 
of conviction, would have the benefit of a trial by a qualified lam 
officer, selected either on the Army basis or your basis? 

General I~UHFELD. 1 do not think this is necessary. 1 think that 
there are a lot of considerations in this. I f  you were not furnishing 
counsel, that is one problem. But there has not been a case where an 
indiriclual has got a bad conduct discharge that I know of-and I 
see them all unless I am on leave, which is very seldon1-1~11e~e the 
accused has not been represented by counsel. 

The court is given the same instructions by the presicient, ancl the 
sentences, of course, are smaller. It seems to me that there are a 
lot of advantages both ways, and, inciclentally, me have pencling 
now a bill in the Congress which provides that you may pnt a law 
officer on a special court. 

I n  other words, if it is a con~plex case, a complex situation, you 
may put a lam officer on a special court. The may this thing sizes up, 
as far  as I am concerned, take a larceny over $50. No real aggra~ating 
circumstances. I n  the Air F'orce we would refer that case, if me 
decided i t  should be tried by court-martial, we would, almost without 
exception, refer that case to a special court-martial. 

The maximum punishment i t  could be was BCD and forfeiture two- 
thirds pay per month for 6 nlonths and confinement to hard labor for 
6 months. 

Now, in the Army under their system, you might say eliminating the 
BCD power, if they wanted that man separated, if they felt that the 
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circumstances were such that he should be separated punitively, it 
would go to a general court, where the maximum sentence was 5 
years. 

Now, either the sentences are going to be very disproportionate or 
the Army is going to be cutting down a lot of those sentences that 
are given by a general court, because, certainly, if they have up to 
5 years, just human nature means that the sentences are going to be 
more, the confinement part is going to be more than in a case where 
the maximum for the court is 6 months. 

So there is a lot of arguments on both sides. 
Mr. EVERETT. SO then the Army policy, the present policy of not 

having a special court give a bad conduct discharge, tends to result 
in heavier sentences for the accused? 

General KUHFELD. AS imposed by the court. I do not think in the 
final analysis, in my opinion, they are going to be a little bit heavier, 
but yon are going to have them cut down on appellate review and so 
forth to approach what you have. 

Mr. EVERETT. General, in one of the Air Force responses to ques- 
tions posed prior to these hearings by the subcommittee reference is 
made to the tremendous drop, almost to the vanishing point, of sus- 
pensions of bad conduct discharges and dishonorable discharges. 

This was related to the Court of Military Appeals decision in the 
Cecil and May cases. 

I n  light of the effect of these cases on the Air Force clemency 
operations designed to give a break to the accused, would it be your 
recommendation that some legislative action be taken to reinstall the 
earlier arrangement ? 

General KUHFELD. Yes ; it would. 
For instance, I do not think, if you suspend until completion of 

appellate review or release from confinement, you have actually placed 
that man on probation, because he has not gotten out of the confine- 
ment. He had not had an opportunity much to commit any offense, 
and so he has not been placed on probation. But I might say this : 

That the Pecd case, I think, hurt. It cut down definitely the num- 
ber of suspensions in the punitive discharge field. But, in order to 
cope with that, me have made arrangements now in connection with our 
Amarillo program, where the people coming from the Atlantic go 
through McGuire. No discharge is executed. The people coming 
from the Pacific go through Travis. No discharge is executed. 

There they are evaluated by the judge advocate and a board for 
consideration for Amarillo, restoration, or what have you, and so 
then we say we will send these people to Amarillo. Even though the 
appellate review has been completed, and even though they are author- 
ized to execnte the punitive discharge, the arrangement that we have 
worked out is that Amarillo does not execute the discharge until n 
determination is made on the restoration pot,entinl of this individual. 

So that what we are trying to do, indirectly, is what we used to do 
directlv before May and Cecil. 

Now, where we are hurt on this whole thing, however, is the man 
who goes to the disciplinary barracks. We have a lot of transfers from 
the disciplinary barracks to Amarillo. But the individual who is 
tran~fer~ecl from the disciplinary barracks to Amarillo most of the 
time, almost invariably, 1 4 1  go ~ ~ - i t h  a11 executed punitive discharge, 
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because there was no provision for suspending until released from 
confinenlent. 

They execute the discharge, and then he goes to Amarillo. Now, 
if he is restored under our program, he must reenlist for 2 years, and 
then, when he serves out those 2 years honorably, he will get an honor- 
able discharge, but he still cannot say he never got a dishonorable dis- 
charge, and this is what bothers me on this May-Cecil situation. 

Mr. EVERETT. Would you feel, then, that the protection for the 
servicemen in the Air Force would be enhanced by reinstating this? 

General KUHFELD. Yes, sir. 
Mr. EVERETT. Mr. Fridge, does the Air Force consider that there 

really is a need to have a general discharge ? 
Mr. FRIDGE. The general discharge, sir, is needed to insure that 

the honorable discharge's high quality is retained in cases where there 
is some shadow on the man's service. We do consider it necessary; 
yes, sir. 

Mr. EVERETT. Would you concede that the general discharge does 
tend to create some stigma for the person who receives i t ?  

Mr. FRIDGE. I do. 
But it still is considered to be under honorable conditions, but it is 

one step-yes. 
Mr. EVERETT. And those Air Force regulations specifically mention 

that it may hinder employment and impair the individual's future life 
in other ways if he receives a genera1 discharge? 

Mr. FRIDGE. They do. 
Mr. EVERETT. I n  light of that, would you consider that it might be 

desirable to have a requirement of a board hearing in every instance 
before a man could receive anything other than an honorable dis- 
charge ? 

Colonel LOZITO. I might say, sir, from the answers provided by the 
Air Force, you will note that in 95 percent of the cases of people who 
are given general discharges, 95 percent of them are a result of a show- 
cause action wherein the individual had the opportunity to appear 
before a board or before an evaluation officer. 

And in those 300-and-some cases that we had indicated, these were 
the result of a determination being made by the commander a t  the 
time of discharge, either for ETS, convenience of the Government, or 
other than a show-cause action. 

This judgment was made after considering the individual's whole 
record for that particular enlistment. So, based on the criteria that is 
established in the regulations, the judgment was made by the com- 
inander that he fits that criteria. 

Now, in addition to that, the commander is required to prepare a 
statement of justification to attach to the man's personnel records of 
why he chose to give this man going out E T S  a general discharge 
rather than an honorable. And, of course, this memo of justification 
then is used in the event there is a subsequent appeal. 

Now, the Air Force is likewise considering going one step further, 
because n-e have only a small number of cases IT-here this is involved, 
and that is to have that judgment by the unit conmiancler reviewed by 
the next higher commander-in this case, a specia! court-martial 
authority commander-before the general discharge is actually exe- 
cuted as a result of ETS  or convenience of the Government. 
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Mr. EVERETT. I n  light of the fact that only a small percentage is 
involved, although the number is certainly not negligible, would there 
be any great burden on the Air Force requiring that some type of 
board be convened to determine whether or not the man received a 
general discharge at the end of his enlistment, instead of an honorable 
clischarge ? 

Mr. FRIDGE. NO, sir ; I do not think so, since we do i t  in 95 percent 
of the cases now, the other 5 percent vioulcl not be a major problem. 

General KUHFELD. I think it was 388 cases, was i t  not ? 
Colonel LOZITO. 355. 
General KUEIFELD. That would not enhance the problem at all. 
Mr. FRIDGE. Last year we had a total of 7,160 and 350 more or less 

woulcl not make any difference. 
Mr. EVERETT. May I ask you one more question. 
With reference to discharge boards generally a t  what might be 

termed the trial level, whether it be under 39-16, 39-17, or whatever 
other regulation, to what extent is a lawyer, a legal adviser, provided 
for the board ? 

General MUEIFELD. The regulations provicle that where there is one 
available, he be put on the board, and in some coinmancls i t  is clone all 
the time. 

I n  commands that do not have as many lawyers, they do not put a 
lawyer on the board, but they have the staff juclge aclvocate's office 
available for legal advice. 

Mr. EVERETT. Ras it been your experience that the only consiclerx- 
tion on this is the actual physical availability of legal officers or clo 
other considerations enter mto i t  ? 

Mr. FRIDGE. Other considerations also enter into it, the seriousness 
of the offense and this ty e of thing. 

Senator ERVIN. Mr. {ecretary and General Kuhfeld, we certainly 
do appreciate very much the cooperation that we have gotten from 
the Air Force in this investigation and appreciate far more than I can 
say your making a personal appearance and giving us the benefit of 
your experience and your observations on this very mportant subject. 

General KUHFELD. Mr. Chairn~an, I, for one, appreciate the oppor- 
tunity of having been able to come over before yon and discuss these 
matters with you. 

Senator ERVIN. I am very happy for all of us to have a clisc~~~sion of 
these problems, wl~ich are very real problems. 

Mr. FRIDGE. Thank you, Mr. Cl~airman. We appreciate the oppor- 
tunity of coming here. 

Senator ERVIN. We certainly appreciate your cominp. Thank yon 
- - 

very much. 
Mr. CREECH. The next witness will be Maj. Gen. Reginald C. Har- 

mon, U.S. Air Force, retired. 
General Harmon ? 

STATEMENT OF MAJ. GEN. REGINALD C. HARIMON, U.S. AIR FORCE, 
RETIRED 

General HARMON. Mr. Chairman and members of the subcommittee, 
I am Reginald C. Harmon, major general, U.S. Air Force, retired. 
I have been requested, and it is my honor, to appear before this sub- 
committee to present my views on certain matters under investiga- 
tion. 
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From September 8, 1948, until March 31, 1960, when I retired, I 
n7as Judge Advocate General of the U.S. Air Force. From 1940 
mltil the time the Air Force became a separate service, I served as 
an officer in the Judge Advocate General's Department of the Army 
and prior to that I had been a practicing lawyer in civilian life. As 
a result of my long tenure as Judge Advocate General, I had tlie 
unique experience of being the only person in American history 
charged with the responsibility of the administration of military 
justice in a similar capacity in one of the military services under all 
three sets of governing laws of recent times : the 1920 Articles of War, 
the 1949 revision to such articles under the Elston Act, and the Uni- 
form Code of Military Justice effective in May 1951. 

I n  the years following the effective date of the Uniform Code, I 
became increasingly concerned with what I considered serious defects 
in its operation. I was concerned primarily with inc~easing time fe- 
lays in the processing of cases, the high cost in dollars of admm- 
istering justice under the code, and with what appeared to me to be 
the eniphasis of form over substance in some of the decisions of the 
Court of Military Appeals. It was my opinion that the administration 
of military justice under the Uniform Code was unwieldy and cnni- 
bersome in peacetime, and would  roba ably be unworkable in th~e event 
of a major large-scale war. Up  until this date, I have not been 
presented with any new evidence which wodd change that opinion. 

I was also concerned at some of the statistics available to me, 
which showed substantial increases in the number of undesirable dis- 
charges being given administratively, at  the same time that the number 
of cases, and the number of discharges adjudged by court-martial, 
mere steadily decreasing. By 1958, the statistics indicated to me 
that commanders had found the time delays of cases processed un- 
der the Uniform Code so frustrating and so impossible to l ~ v e  with 
that in an effort to rid the service expeditiously of malcontents and 
misfits, they were resorting to the increased use of the admin~strative 
discharges, but definitely not with any desire to deny anyone any 
of the alleged safeguards of the Uniform Code of Military Justice. 
I so stated on several occasions in 1958, and the stati~t~ics for this 
period bear out the logic of my conclusions at that time. 

By the end of 1958 when all of the statistics for that full year 
could be computed, i t  appeared that another factor, in addition to 
the reluctance of commanders to use courts-martial, may have in- 
fluenced the rise in administrative discharges. During the period of 
about the latter part of 1957, the Air Force began to place increased 
emphasis on personnel quality control. This program entailed the 
early identification of the unfit and their prompt elimination by ad- 
ministrative means. This program reached its peak in 1958 and may 
have been partially responsible for the high number of administrative 
discharges for that year. 

Since 1958, both undesirable and general discharges hare been 
on the decline while both dishonorable discharges and bad conduct 
discharges, resulting from courts-martial, have slowly declined. I 
believe this has been brought about by two factors : 

1. Resulting from personnel quality control just mentioned, tlie 
Air Force is getting a better quality of personnel, and 

2. Due to the congressional objections to the giving of either unde- 
sirable or general discharges, as brought out by the investigations of 
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the Doyle committee, and later reflected in Department of Defense 
directives, honorable discharges are being given now and have been 
in recent years in lieu of undesirable and general discharges which 
were really deserved in ma.ny cases, thereby cheapening the definition 
of the honorable discharge. 

I believe the greatest single objection to the Uniform Code of Mili- 
tary Justice is its tendency t,o destroy what once was the principal 
asset of the military justice system: that is, the swift and certain 
punishment of the guilty man. The certainty of punishment and the 
promptness of prosecution seem now to be only a matter of historical 
interest. I believe there are two principal reasons for this situation: 

(1) The code is unnecessarily laden with built.-in delays. There 
are too many reviews upon reviews indiscrin~inately granted to all 
offenders. I see no reason why an accused who understandingly pleads 
guilty to a single offense of absence without leave or larceny should 
have available to him all of the reviews granted to the man convicted 
of a heinous crime who says he is innocent and fights it all the way. 

(2) I n  many inst,ances, form has been elevated over substance in 
the adniinistrntion of the code. Convictions have been set aside for 
reasons that seem to the average person to have little to do with the 
fairness of the trial or the protection of the fundamental rights of the 
accused. 

Notes that I made in previous years indicate that up to the end of 
1953, more than 700,000 courts-martial cases of various kinds were 
tried under the code in all the services. During that period, less 
than 7 percent of that number were reviewed by boards of reviev, 
and 421 decisions were rendered by the Court of Military Appeals. 
These figures indicate that less than 1 percent of the cases serious 
enough to warrant review by a board of review and less than 1 in 
1,600 mas decided by the court. The Air Force Judicial Council, 
under the Elston Act, reviewed a greater percentage of the cases and 
it,s decisions were at least as favorable to the accused as those of the 
Court of Military Appeals. 

It is my opinion that the Elston Act did a better job than the TJni- 
form ~ o d l e  in administering discipline, on the one hand, and just as 
good a job in protecting the rights of the individual, on the other, 
and under the Elston Act i t  was done a t  one-tenth of the cost as far 
as appellate review was concerned, in addition to the saving of per- 
haps 200 lawyers at an average salary of $7,500 a year each. This 
saving alone would ainount t,o $1.5 million per year in the Air Force 
alone. 

I n  addition to the cost of extra lawyers and the cost of the Court 
of Military Appeals and its staff to hear 1 case in 1,600. due to the 
much longer processing time, we are paying the salaries for long 
periods of time of criminals who are ultimately convicted and given 
punitive discharges. 

As a result of my experience in the administration of military jus- 
tice under all three of the systems which have been in operation 
during the past period of more than 40 years, I am of the opinion that 
the Uniform Code is the most expensive, the least efficient and the most 
ineffective system of the three and does not protect the constitutional 
rights of the accused any better than the other two sysems, if properly 
administered. I am sure no sensible American and certainly no lawyer 
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of any experience wants to sanction the denial of the constitutional 
rights of any human being under our system of government, but the 
very fact that all of us would deem i t  impractical to install five roofs 
on top of our respective places of abode does not mean that we do not 
believe in shelter. I am becoming increasingly concerned that  
throughout our entire society we are becoming so zealous in being 
sure that the constitutional rights of the lawless are protected that 
we are not doing a very good job in protecting the rights, both con- 
stitutional and otherwise, of the great majority of our citizens who 
never violate the law intentionally. 

My testimony before this subcon~mittee would llot be complete if I 
did not express my recommendation as to what I think should be done 
to correct the inefficiencies of which I speak. I recornn~end the repeal 
of the Uniform Code of Military Justlce in its entirety and the reen- 
actment of the Elston Act with the provision that i t  apply to the 
Navy as well as to the other services. 

I wou,ld be the first to concede that perhaps there were miscarriages 
of justice in the administration of the Articles of War of 1920, the 
first of the three systems mentioned above. I n  my judgment, these 
were brought about by evils of administration rather than through 
statutory defects. Even a good statute cannot be of maximum benefit 
to society if poorly administered, and I believe it is unfortunate that 
during the years since World War 11, we did not concern ourselves 
with the improvement of our administration of military justice rather 
than concentrating our efforts in the field of statutory reform. 

Pour chairman has asked me to comment upon the Air Force reha- 
bilitation and training program which is carried on at Amarillo Air 
Force Rase, Tex., and which was established about 10 years 890 this 
month. 

As Judge Advocate General, I had certain clemency powers with 
regard to sentences imposed by courts-martial. As is true with every 
power, those clemency powers carried with them some very serious cor- 
responding responsibilities. I n  order to discharge those responsibili- 
ties in the exercise of clemency powers and in order that commanders 
might be better enabled to exercise their clemency powers, my asso- 
ciates and I decided to initiate in the Air Force what we called a post- 
trial investigation in every case in which an accused mas sentenced to 
a punitive discharge. The purpose of that investigation and the full 
report of i t  was similar to that of a probation officer's report utilized 
by a sentencing judge in civilian life. It was to give us a complete 
picture of the individual involved, and to make commanders in the 
field realize that in military justice matters they were dealing with 
people, not merely with papers or names or numbers in the abstract. 
This post-trial investigation has been in operation for many years 
now and has worked extremely well. 

As a result of these post-trial procedures, we found that there was 
lacking in the military service an adequate system of probation which 
gave an offender an opportunity to rehabilitate himself. To be sure, 
there was a holding out to the Individual concerned something in the 
nature of a promise, either expressed or implied, that if he had a good 
record in prison, he would have an opportunity to earn an honorable 
discharge. However, the punitive discharge was usually executed at 
the end of the prison term in a routine fashion and the opportunities 



for rehabilitation were not promising. Consequently, I advised my 
superiors at the time that, as far as I was concerned, I was not going 
to hold out any such promises in the future unless I was certain that 
they would be carried out if the conditions were met. Shortly there- 
after we obtained approval for the establishment of a specialized 
training unit known as the 3320th Retraining Group a t  Amarillo, Tes. 
It is a major Air Force confinement facility which conducts a special- 
ized treatment program for restoring to duty, selected Air Force 
prisoners. I t  is heavily staffed with specialists such as psychologists, 
psychiatrists, sociologists, and the chaplains of the principal faiths. 
The prisoner is selected on the basis of his own individual merit, 
placed on his own responsibility, and given every opportunity to start 
life anew. 

Throughout these 10 years, 5,700 airmen have been processed through 
this center; about half of them have been restored to duty and about 
70 percent of those restored have been successful in completing their 
military enlistment and have become good citizens. As a result of 
this program, about 2,000 people are now either serving faithfully in 
the military service or are law-abiding citizens of their respective com- 
munities who would otherwise probably be hardened criminals or be 
burdens upon society in one way or another. I believe this program is 
one of the best rehabilitation programs in the United States, if not the 
best today, either State or Federal. I still get letters from people I 
once sent to Amarillo and who are now productive citizens which 
justify my confidence in this program and in the belief that if we 
were to spend even greater effort in the field of rehabilitation and cor- 
rection and less in the overprotection of the rights of the accused, we 
would be rendering greater service to American society. 

This concludes my prepared statement. I shall be glad to answer any 
questions by members of the subcommittee or its counsel. 

Senator ERVIN. I am much impressed by your statement t h a t  
I am becoming increasingly concerned tha t  throughout our entire society we 

have become so zealous in  being sure that  the constitutional rights of the lawless 
a r e  protected that  we a re  not doing a very good job, in  protecting the rights, 
both constitutional and otherwise, of the great majority of our citizens who 
never violate the laws. 

As a lawyer, I am very much concerned about the Supreme Court of 
the Unitecl States converting a rule governing arrests into a matter 
of evidence in the case, in which the C o u ~ t  decided that the arresting 
officers ought to be removed from any temptation to receive a con- 
fession, and, therefore, if there is any unusual delay between the time 
of arrest and the time of arraignment, that the confession, no matter 
how voluntarily made, would not be admissible in evidence. 

There was a bill introduced in the Senate to set aside the rule and 
restore the rule that voluntary confessions would be admissible in 
evidence, and that an involuntary confession should be excluded from 
evidence, and that the trial judge who heard the x~itnesses had an 
opportunity to observe their demeanor and should pass upon the 
matter. 

The Senators argued ag,zinst that bill awaiting the decision of the 
JfaZZory case, and I was astounded at what my ears heard. 

I could not resist the temptation to get up and say, if I actually 
believed what my ears had heard on the floor of the Senate during the 
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last hour or so, I would come to  the conclusion that society does not 
need any protection from criminals, but that criminals need protec- 
tion from the lam enforcement officers. 

I thoroughly agree with you in the observation that enongh has 
been done for those who murder, rape, and rob, and it is time that 
somebody was concerned about doing something for those who do 
not wish to be murdered, raped, or robbed. So I think you have made 
a very crucial observation about a tendency in our country today in 
that statement that I refer to. That seems to be a chronic attitude 
in this country. 

General IIARMON. Mr. Chairman, in the year, I think it vas  1905, 
TVilliam Howard Taft, who later became President and still later 
Chief Justice, made a speech to the Yale Law School in which he 
predicted that if 17-e kept going as we seemed to be going at that time, 
in 50 years the citizens of the United States would have great prob- 
lems in protecting theinselves from the lawless, because so many loop- 
holes would have been created to protect criminals that protection 
would be very badly needed by the law-abiding citizen, and I agree 
with that statement. I think those were prophetic remarlis by the 
former President and Chief Justice. 

Mr. CREECIX. General, I should like to ask several questions of you. 
You stated in the third paragraph of your statement, and I read i t  

for your convenience : 
I t  was my opinion that  the administration of military justice under the 

Uniform Code was unwieldy and cumbersome in peacetime, and would probably 
be unworkable in  the event of a major, large-scale war. 

Then you went on to cite that there were a number of cases which 
had caused you to arrive at this decision. You comment : 

I n  inany instances, form has been elevated over substance i n  the administra- 
tion of the code. 

And you indicate t h a t  
Convictions have been set aside for reasons that  seem to the average person 

to have little to do with the fairness of the trial or the protection of the funda- 
mental rights of the accused. 

I wonder, sir, if you would care to specify any particular cases that 
you had in mind, or if you would care to do so later for the record? 

General HARMON. Yes, I would be glad to, Mr. Creech. 
I mentioned in my prepared statement the posttrial investigation 

that we conduct. We started conducting these many years ago. The 
Court of Military Appeals came out with two cases, the Grifin and 
Vera cases, which held that if, as a result of the posttrial investigation 
any derogatory information was brought out concerning the character 
of the accused, he should have an opportunity to present evidence re- 
butting that derogatory information. 

Now there has never come to my attention a single incident where 
the probation officer's report was s~~bjec t  to collateral litigation in any 
civilian court, so that that simply meant that in conducting the post- 
trial investigation, if we have to have a lawsuit about any derogatory 
information that is brought out, the judge advocate who was conduct- 
ing the posttrial investigation would be very cautious about bringing 
out any such derogatory information, so he would say nothing. 

As a result we just did not have the benefit of the kind of investi- 



gation we should have had and many people were denied the oppor- 
tunity to go to Amarillo and rehabilitate themselves who would other- 
wise have been given that opportunity. 

Mr. CREECH. And you are going to give us indications of cases in 
which you feel that form has been elevated over substance and in 
which you feel that, to the average person, the convictions that are 
set aside have little to do with fairness of the trial or the protection 
of fundamental rights of the accused ? 

General HARMOX. I referred to reviews upon reviews in my pre- 
pared statement, where there is one review right after another with no 
real contradiction about guilt. The fellow admits it and it is a minor 
offense in many cases. 

The case is pending and the commander has the fellow on his hands 
for a long, long period of time. That is what I mean by unwieldly 
delays. 

Mr. CREECH. Yes, sir. 
I just feel it would be helpful for the record if we could have some 

cases to illustrate the points which you make. Not at this time, 
General. I mean at your convenience. You can supply that later. 

General HARMON. I see what you mean and will supply them. 
Senator ERVIN. General, you may supply it later in the form of a 

letter which we will insert in the record. 
General HARMON. I will do that, Mr. Chairman. 
(The following are cases submitted by Reginald C. Harmon at the 

request of the chairman of the subcomrnittee to illustrate statements 
made by him on February 21,1962, in hls testimony to the effect that 
the Uniform Code of Military Justice is .~ulwieldy and cumbersome; 
that in many instances form had been elevated over substance in the 
administration of the code; and, that convictions had been set aside 
for reasons that seemed to the average person to have little to do with 
the fairness of the trial or the protection of the fundamental rights of 
the accused.) 

UNITED STATES v.  SINPSON (10 U.S.C.M.A. 299; 27 C.31.R. 303) 

This decision invalidated the automatic reduction provisions provided by 
Executive Order 10652 (1956). The court recognized that  the code provided 
reduction in grade of a n  enlisted person a s  permissible punishment within the 
power of a court-martial to adjudge but ignored the historical and traditional 
background of, and requirement for, the automatic reduction provisions pre- 
scribed by the President a s  Commander in  Chief of the Armed Forces. This 
resulted in  situations where men convicted of serious crimes, with sentences 
including dishonorable discharge or bad conduct discharge, and lengthy con- 
finement were serving their sentences i n  grades up to, and including, master 
sergeant. Under the Simpson decision, if sentences included hard labor, with 
or without confinement, but no punitive discharges were adjudged and no reduc- 
tions specifically adjudged, these accused were required to be returned to duty 
in  the grade they held a t  time of trial. This, of course, inured to the substantial 
benefit of the accused but did little to enhance the traditional dignity and 
prestige of noncommissioned officers or other grades above the lowest enlisted 
grade. 

On August 19, 1959, the Comptroller General of the United States rendered 
his decision on the Simpson case, holding, in  substance, that  the provisions for 
automatic reduction declared inralid by the Court of Military Appeals was ad- 
ministrative rather than judicial in  character and pending decision in the 
case of Johnson v. United States, then in the Court of Claims, held that  service 
members coming within the scope of the Simpson decision should be paid a t  the 
lowest enlisted grade. 



Thus, the services were confronted with the conflict created by these decisions, 
the Court of Military Appeals saying the President exceeded his powers and 
the Comptroller General determining that  he  did not. As a result of these con- 
flicting decisions, many airmen convicted by courts-martial, whose %a1 sentences 
included any of the  accessories which formerly resulted in  automatic reduction, 
were serving in assigned grades held a t  time of trial, up  to and including master 
sergeant, but received pay only i n  the grade of basic airman. 

The Johnson case was decided on July 15, 1960; the Court of Claims denied 
the plaintiff's petition for reinstatement to a higher grade from which, prior 
to the Simpsm decision, he had been automatically reduced a s  a result of the 
now invalidated Executive order. Although this decision did hold valid the  
President's power a s  Commander in Chief to issue regulations for the govern- 
ment of the Armed Forces, the court did not involve itself in the Simpson decision 
asserting that  "* * * the proper exercise of judicial restraint requires this court 
to decline to intervene in this matter." 

This decision did not correct the situation and to rectify the existing confusion 
and uncertainty it was necessary, since the time of my departure from the active 
military scene, to seek legislation and, on July 12, 1960, the President signed 
into law article 58a of the Uniform Code of Military Justice restoring the auto- 
matic reduction provision declared invalid by Court of Military Appeals in  the 
Simpsom case. 

UNITED STATES 2). COTHERN (8 U.S.C.M.A. 158 ; 23 C.M.R. 382) ; UNITED STATES 2i. 

BURGESS (8 U.S.C.M.A. 163; 23 C.M.R. 387) ; UNITED STATES v. Socmo (8 
U.S.C.M.A. 477; 24 C.M.R 287) ; UNITED STATES v. SWAIN ( 8  U.S.C.M.A. 387; 
24 C.M.R. 197) 

I n  the Cotkern case a conviction for  desertion was based on a 17-day absence. 
The law officer in  his instructions advised the court that  a n  intent to remain 
away permanently might be inferred from a much prolonged absence. The 
Court of Military Appeals set the conviction aside on the grounds that  the state- 
ment of law by the law officer, which was also a par t  of the manual, was 
erroneous. On the same day the court decided the Burgess case, which involved 
an unexplained absence for  6 months and the court held the same instruction 
to be prejudicially erroneous. Subsequently and for  the  same reasons the court 
reversed the findings in  the Soccio case, which involved a 4Yz-year a.bsence. 
Finally, the Court of Military Appeals decided the Swain case, where the accused 
left his unit in  a n  oversea combat area in  France i n  1944 and was not returned 
to military service until 1956. The law officer also instructed i n  this case t h a t  
the court from the long unexplained absence could infer the intent to  desert. 
Again the Court of Military Appeals held this to be error. 

These cases a r e  based on a single Federal court case, Mmissette v. United 
States, 342 U.S. 246. This case had no applicability t o  the issues involved i n  
these desertion cases a s  it involved a charge of larceny and a defense of mistake 
of fact. As a result, we now have a case on the books which is, certainly without 
logical basis, and predicated on a legal basis totally irrelevant to  the legal issues 
involved i n  the military offense of desertion. 

UNITED STATES v. BENNIE (10 U.S.C.M.A. 159 ; 27 C.M.R. 233) 

I n  the Bennie case, the decision of the Board of Review was reversed and 
the record of t r ia l  was returned to the Judge Advocate General of the Army 
for reference to another convening authority. The court based this action on 
their determination that  the staff judge advocate's review was insufficient where 
he completely summarized the evidence for the prosecution and defense and 
concluded that  in  his opinion the guilt of the accused had been established 
beyond a reasonable doubt, recommending approval of the findings of guilty and 
the sentence. Although the summarization of the evidence was complete and  
extensive for  both sides and contained proper conclusions and advice to the con- 
vening authority concerning his recommended action the Court of Military 
Appeals held this to be insufficient. 

I n  substance, the effect of this decision is to require lawyers preparing the  
posttrial review to perform the hollow task of writing in  chronological form 
or forcing them unnecessarily to burden their reviews with a discussion of each 
minor incident of trial. This decision ignores the fact that  lawyers preparing 
these reviews have been extensively trained to evaluate and summarize evidence. 
Thus, our judge advocates a re  left i n  the position of not being able to conclude 
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tha t  a record is either legally sufficient or insufficient after setting forth all 
material and pertinent evidence without engaging in conjecture or speculation 
a s  to what reasoning will satisfy the Court of Military Appeals. 

UNITED STATES 'u. HOLMES (6 U.S.C.M.A. 151 ; 19 C.M.R. 277) 

The accused was convicted of larceny of gasoline. During the trial the Gov- 
ernment elicited testimony to the effect that  the accused, without having been 
advised of his rights under article 31, Uniform Code of Military Justice, with 
regards to making a statement, in  response to a request by a n  investigating agent, 
"showed" the agent the clothing he wore on the evening when the offense was 
committed. The Court of Military Appeals reversed the findings of guilty on 
the  possibility that  the trial court might have considered this inadmissible 
evidence during i ts  deliberations. 

Conceding tha t  the evidence was inadmissible there is  no probability that  it  
influenced the court in i ts  findings. There was sufficient compelling competent 
evidence before the court to support the findings of guilt. A full confession made 
by the accused after being fully advised of his rights was admitted in evidence 
along with other weighty circumstantial evidence. The accused produced no 
testimony or evidence to  rebut the showing made by the Gove~mment. I n  the 
absence of any showing that  the subsequent confession was induced by the ac- 
cused's prior identification of his clothing the impact of the inadmissible evi- 
dence was negligible and should not have required a reversal. 

UNITED STATES v. RODGERS (8 U.S.C.M.A. 226 ; 24 G.M.R. 36) 

The accused was convicted of five oEenses, specifically absence without leave, 
two specifications alleging desertion and two specifications alleging failure 
to obey a lawful order. Charges alleging al l  of these offenses were prepared 
and received by the officer exercising summary court jurisdiction a t  a time 
when none of the specifications were affected by the statute of limitations. 
Subsequently after the accused's apprehension, the Government with respect 
to one desertion charge desiring to amend the specification to show the termina- 
tion date, rather than resorting to interlineation on the original, redrafted 
the entire charge sheet. Considering the date on this new charge sheet, the 
statute of limitations had run on the two offenses of failure to  obey. Lacking 
any  affirmative showing of a waiver of the statute of limitations, the Court of 
 military Appeals dismissed the findings a s  to these two offenses. 

This is a classic example of elevating form over substance. The court 
conceded that the accused could have been brought to trial on all charges on 
the original charge sheet which had been seasonably filed and that  the desired 
change could have been accomplished by amendment. Despite this and be- 
cause a redrafted charge sheet was substituted in  which no new offense was 
alleged, two perfectly good specifications were set aside. 

UNITED STATES 2). NOWLING (9 U.S.C.M.A. 100; 25 C.M.R. 362) 

The accused, among other offenses, was convicted of wrongful possession of 
a n  unauthorized pass with intent to  deceive. The accused being observed in town 
by an a i r  policeman who suspected he  did not have a pass, when asked to produce 
one, displayed a pass bearing the name of another. The Court of Military 
Appeals reversed the findings of guilty a s  to this offense on the grounds that 
the  pass was erroneously admitted. The court held that  when a reasonable 
suspicion exists that  a pass violation is  being committed the suspect must first 
be advised as  to  his rights under article 31, U.C.M.J., before an examination 
or surrender of his pass is  requested. No such prior advice was given in this 
case. 

A requirement for a member of the military to show his authority to be absent 
from duty is  a custom which has been universally adopted in the military and 
i t  should not be restricted by unrealistic conditions. Further, physical acts con- 
stitute a statement only When they arc  in  the nature of a n  admission which the 
accused alone can give and which requires the active and conscious use of mental 
faculties in  the production of evideuce not theretofore in  existence. The ac- 
cused's production of a pass in this case was not a statement within the meaning 
of Article 31, U.C.M.J., since it required only the accused's physical not mental 
cooperation. There is  nothing to ascribe to Congress a n  intent to deny to the 
military the right to require from its members the production of identifying 
credentials. 
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I n  the Williams case the accused was convicted of several offenses, the most 
serious of which alleged the wrongful use of a habit-forming narcotic drug in 
violation of article 134, Uniform Code of Military Justice, which denounces 
conduct to the prejudice of good order and discipline in the Armed Forces or of 
a nature to bring discredit upon the Armed Forces. The law officer in instructing 
on the elenlents of the offense a t  no time instructed that  in order to conrict the 
court must find that  the accused's conduct was prejudicial to  good order and 
discipline in the Armed Forces and was of a nature to bring discredit on the 
Armed Forces. The Court of Military Appeals held that  the failure to specifically 
so instruct constituted reversible error. I n  the Gittens case the accused was 
convicted of several offenses of assault upon a n  a i r  policeman in the execu- 
tion of his duties and the findings of guilt were reversed for the same reason 
as  in  the Williams case. These opinions graphically demonstrate the absurd 
results of applying a rule which is unsupported by reason or logic. I t  is sheer 
futility to require a court-martial to find what is  obrious to  everyone, namely, 
that the commissioll of such offenses has an adverse impact on the military 
service. 

UNITED STATES V. MCCAULEY (9  U.S.C.M.A. 65; 25 C.M.R. 327) 

The accused was convicted of sleeping on post. For  a definition of the word 
"sleep," three members of the court referred to an opinion mentioned by the 
trial counsel which was contained in a volume of the court-martial reports. 
The Court of Military Appeals in  reversing the findings held that  this was preju- 
dicial error a s  the definition of "sleep" was an integral part of the discussion 
of the facts of the case referred to and the court may have been influenced by 
those facts. 

I n  this case not one fact was in  dispute, and the  evidence was compelling. 
The definition of the word "sleep" was one approved in a former opinion of the 
Court of Military Appeals, and, in  any event, whether the definition n-as cor- 
rect or incorrect, i t  would have had no impact on the findings because all of the 
testimony showed that  condition to have existed. Error without prejudice 
should not result in  a reversal and if any prejudice was presumed i t  nTas ef- 
fectively dispelled by the record. 

UNITED STATES V. OSBORNE (9  U.S.C.M.A. 455 ; 26 C.M.R. 235) 

The accused was convicted in  this case, among other offenses, of making false 
official statements with intent to deceive in  violation of article 107, Uniform 
Code of Military Justice. Suspecting the accused of having made false entries 
in his personal history statement, his commanding officer, after giving the appro- 
priate warning in accordance with article 31, U.C.M.J., elicited statements which 
formed the basis for  the court-martial charges. I n  these statements the accused 
falsely denied any prior record of civilian arrests and courts-martial. The Court 
of Military Appeals in reversing the conviction held that  while a military per- 
son has a duty to correctly fill i n  required official forms, there is  no correspond- 
ing duty which obligates him to speak truthfully regarding false entries which 
are the subject of inquiry as  a basis for possible criminal prosecution. 

I t  is  a strange concept which underlies the principle that  a serviceman may 
with impunity falsify to  a commander about entries in  his official records. When 
doubts arise a s  to the accuracy of such records verification is required. Such 
things a s  security clearances, pay and allowances and fraudulent enlistment 
are dependent on information furnished by members of the service and when a n  
inquiry by a superior is directed to him concerning correotness he has a duty to 
speak the t ruth and his answers a r e  "offioSa1" within the meaning of article 107 
Uniform Code of Military Justice. A suspect member may rely on his privilege 
and remain silent but if he speaks he should be required to tell the t ruth under 
pain of violating article 107 of the Uniform Code of Military Justice. 

UNITED STATES V. MAY (10 U.S.C.M.A. 258; 27 C.M.R. 432) ; UNITED STATES v. 
CECIL (10 U.S.C.M.A. 371; 27 C.M.R. 445) 

In  the Mau case the convening authority ordered the sentence a s  approved 
executed but suspended the execution of the punitive discharge "until com- 
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pletion of the appellate review." I n  the Cecil case the convening authority 
approving the sentence which included a punitive discharge ordered execution 
of the punitive discharge, "suspended until the accused's release from con- 
finement or until completion of the appellate review whichever is the later." 
The Court of Military Appeals i n  these cases held that  suspension of a sentence 
until the expiration of confinement or the completion of appellate review may 
not be vacated without a hearing a s  provided for  i n  article 72, Uniform Code 
of Military Justice. Thus, where a punitive discharge is adjudged, suspending 
execution of the discharge makes the accused a probationer who is entitled 
to  remission of the punitive discharge unless he commits some subsequent mis- 
conduct to justify vacation proceedings. 

At no time prior has the court ever equated the terms "probation" and "sus- 
pension." From the statute itself it is manifest that  not all  suspensions are 
probationary so a s  to require proceedings to vacate. Yet the majority of the 
court has  now determined that  the word "suspension" is a term of a r t  with 
but a single meaning-that i t  necessarily accomplishes a probationary status. 
A probationary suspension is  generally one predicated on conditions over which 
a n  accused has some control and with which he must comply. I n  these instances 
the  only impediment to  execution was a n  event, i.e., completion of appellate 
review or confinement, over which the accused had no control. Where the con- 
vening authority order affirmatively shows no intention to place a n  accused on 
probation no hearing should be required, predicated on subsequent misconduct 
o r  otherwise. 

As a result now, where execution of a punitive discharge has been suspended 
for  a time certain, thus creating a probationary status with automatic restora- , 
tion, designation of a disciplinary barracks or a retraining group a s  a place 
of confinement engenders great difficulties. A prisoner's incentive to  earn 
restoration is minimized for he is  automatically restored if his conduct provides 
no good cause f o r  vacation proceedings under article 72, Uniform Code of 
Military Justice. This also has a demoralizing effect on other prisoners who 
must demonstrate by good conduct, efficiency, and attitude their worthiness 
of restoration to duty. 

UNITED STATES v. WHITE, SEPLESS (10 U.S.G.M.A. 63; 27 C.M.R. 137) 

The accused was convicted by general court-martial of conspiracy to escape 
from confinement and escape from confinement. One of the prosecution wit- 
nesses testified as  to the accused's and his own participation in the offenses in 
return for a grant of immunity. The grant  of immunity was recommended by 
the  staff judge advocate and approved by the convening authority. I n  remand- 
ing the case for a review by a different staff judge advocate and a n  action by 
a different convening authority, the  Court of Military Appeals held that  the 
convening authority by granting immunity to a witness for the prosecution was 
thereby precluded from acting further i n  the case. The granting of immunity 
by a convening autharity, i t  was held, involves him i n  the prosecution of the 
case to the extent where it creates doubt a s  t o  his  ability to impartially perform 
his statutory duty, i.e., t o  require him to determine the weight to be given the 
testimony of a witness to whom he  has granted immunity. 

A decision, detrimental to both the Government and the accused, has  stripped 
the convening authority of his judicial power and disqualified him from per- 
forming his review functions simply because in  his  official capacity a s  a n  officer 
exercising general court-martial jurisdiction, he  prevously granted immunity to 
a Government witness. This results i n  complications and delay in review of 
cases and diminishes the prospects of clemency by having the record reviewed by 
a n  officer f a r  removed from any personalized contact with him and who is 
unfamiliar with the disciplinary problems of the command. 

To grant immunity is purely a n  official act  which falls on a convening authoritp 
by virtue of his assignment. It merely removes the  bar of self-incrimination 
and is a n  expedient which permits the Government t o  produce evidence. How- 
ever, i t  is not a stamp of verity on the witness' testimony, nor would a convening 
authority have a fixed opinion of veracity a t  t h e  time h e  grants immunity. On 
the contrary, the weight to be given such testimony could only be determined 
after the witness testified under oath, was subject to cross-examination, and 
his testimony balanced against all  other contrary evidence. 
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UNITED STATES v. JONES (10 U.S.C.M.A. 532 ; 28 C.M.R. 98) 

Accused, on conviction, was sentenced to dishonorable discharge, total forfei- 
tures and confinement for  3 years. The convening authority approved only 18 
months' confinement but otherwise approved the sentence. At a rehearing on 
the sentence the law officer advised the court that  the maximum punishment it  
could adjudge was tha t  adjudged a t  the original trial. The Court of Military 
Appeals set aside the sentence and ordered a rehearing on the grounds that the  
law officer's instructions were erroneous a s  he should have advised that  the 
maximum punishment was the lowest quantum approved before the second trial. 
Further, he should not have indicated the basis for the limitation on punishment. 

Under this decision a court must be kept ignorant of the limits of punishment 
imposed by statute and must impose punishment under the mistaken belief that  a 
much reduced penalty-one reached af ter  mitigating, clemency, and other factors 
hare been injected-is the legal maximum set by the President. While a n  
accused's rights must be protected he should not have the benefit of a sentence 
yardstick so weighted in his favor and one entirely disproportionate to the gravity 
of his offense. 

U N I ~  STATES v. DOBBS (11 U.S.C.M.A. 328 ; 29 C.M.R. 144) 

A general court-martial convicted the accused of larcency and absence with- 
out leave. Intermediate appellate agencies approved the findings and sentence 
which included confinement a t  hard labor for 12 months and a bad conduct dis- 
charge. The Court of Military Appeals reversed the  findings because the presi- 
dent of the trial court, during trial, utilized the procedural guide section of the  
"Manual for  Courts-Martial-1951." No other portion of the manual was re- 
ferred to nor was the book left with the court during any of its deliberations in  
closed sessions. 

No hint of impropriety has ever attached t o  the contents of the procedural 
guide  ort ti on of the manual which the    resident of a court needs to assist 
him.   he Court of Military Appeals however has  previously condemned the  
practice of using the manual by members of general courts-martial because of 
the inherent danger to a n  accused's rights where court members are  permitted to 
refer generally to  a legal reference which contains inaccuracies and other de- 
ficiences. ( 17.8. v. Rinehart, 8 U.S.C.M.A. 402 ; 24 C.M.R. 212.) The reversal 
of the conviction i n  this case evidently was predicated on a determination 
to punish a service for  possible deviation from a former decision a s  it was ac- 
complished wholly without regard to  any impact of the asserted error upon the 
fairness of the trial. 

Mr. CREECH. General, on page 3, paragraph 4 of your statement, 
you state : 

I am of the opinion that  the Uniform Code is  the most expensive, least effi- 
cient, and most ineffective system of the three, and does not protect the consti- 
tutional rights of the accused any better than the other two systems, if properly 
administered. 

I n  your view, sir, were the other systems properly administered? 
General HARMON. I think the Elston bill was properly administered, 

but I do not think the articles of 1920 were properly administered, 
and I think if they had been, probably some of the statutory reform 
would never have been started. 

I do not think enough time or attention mas paid to administr. d t' Ion 
under the first of the three systems. 

Mr. CREECH. YOU have acquainted the subcommittee with the re- 
habilitation center at Amarillo, which you have discussed. I wonder 
if you have given much attention, or if you have had an opportunity 
to review the Doyle bill, which would provide for the issuance of 
rehabilitation certificates to servicemen. Are you familiar with that 
proposal ? 

General HARMON. NO, I am not very familiar with it, just vaguely 
familiar. I might be able to answer your question. What is it? 
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Mr. CREECII. That bill provides, among other things, that where 
a serviceman has received a discharge less than honorable and has 
performed as a useful citizen, his citizenship has been exemplary 
perhaps-at any rate, he has for 3 years had no marks against him, 
an indication that he is a good and useful citizell-that his discharge 
might be corrected, might be upgraded, and then at that time, after 
3 years, this certificate would be issued. 

General H~RNON. I am for rehabilitation all the way, and I think 
that that would probably be good legislation. 

Mr. CREECH. General, you made very clear in your statement your 
feeling about the Uniform Code, and I do not think it m-ould serve 
a useful purpose to ask yon any questions about that. But I would 
like to inquire as to whether you feel there should be entirely different 
procedures in the administration of military justice in wartime as 
opposed to peacetime ? 

General H ~ R M O N .  NO, I do not think there should be any difference. 
I can give the reasons for that. The protection of the rights of the 
individual and the necessity for discipline are both in~portant in- 
gredients and they are just as essential one time as another. 

I think we ought to have a system that works well in peacetime 
to reach both of those goals and to give us an opportunity to train 
our personnel to administer military justice in time of war. 

As we shift from a peacetime system to a wartime system, i t  means 
that when war starts, we are going to haxe a system that we do not 
have anybody trained to administer. 

Mr. CREECI-I. General, as a retired officer, I wonder what your views 
are concerning the proposal which was discussed this morning that 
the military jurisdiction over retired personnel not on active duty 
be eliminated ? 

General HARMON. I do not think it should be eliminated. I think 
i t  is all right. It is used very rarely, Mr. Creech, very, very rarely. 
I n  all of my nearly 12 years as Judge Advocate General I could connt 
on the fingers of one hand, I think, all of the cases in the Air Force 
where retlred personnel were tried, but I believe that the authority 
ought to be there for those rare cases. 

Mr. CREECI-I. Thank you. 
Mr. EVERETT. General, I would like to ask you whether you feel it 

would be desirable to provide that where an accused entered a guilty 
plea at the trial level before a general court-martial, let us say, that it 
be reviewed only in Washington, and that there be no petition to the 
Court of Military Appeals and no intermediate review. 

I n  other words, is there some possibility of cutting down the number 
of reviews where the defendant pleads guilty voluntarily, as yon see 
i t  ? 

General HARMON. I see no reason for the right of appeal in that 
case. 

Mr. EVERETT. YOU would just close it out more or less at the trial 
I eve1 ? 

General HARMON. I would. 
Mr. EVERETT. General, what are your views with reference to the 

negotiated plea procedure that the Army has introduced in order to 
speed up trials, reduce costs, and so forth? Would yon consider that 
a desirable procedure, or do you perceive substantial objection to i t ?  
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General HARMON. When I was Judge Advocate General, I did not 
initiate such a policy. I think that answers the question. I did not 
think it was a good thing for the Air Force, and this is not in any 
sense a criticism of the other services. They may have reasons for 
their policy that are different than the reasons which exist in the Air 
Force. 

However, I think the negotiated plea in the military service is an 
entirely different kind of thmg than the negotiated plea in the civilian 
community, because of the difference in the rank of the people in- 
volved, and I think, or I thought when I was in the service and 
when I was Judge Advocate General that, while there would be 
some advantages of having it in the way of expediting the admin- 
istration of military justice, I thought the disadvantages far out- 
weighed the advantages because we would be getting all kinds of 
complaints about the fellow being pressured into making the plea by 
someone who was senior to him in rank. 

So I do not agree with it. 
Senator ERVIN. General, I found in my experience as a trial judge 

that sometimes the men taken to court enter pleas of guilty who are 
not represented by counsel, and when the inquiry has been completed, it 
showed he had not committed the crime charged against him. 

Do you fear that that wonld happen in negotiated pleas? 
General HARMON. That he plead guilty to something that he did not 

commit at all ? 
Senator ERVIN. Yes. 
I do not mean necessarily that. He may have done something 

wrong, but what he did, did not constitute a crime. I n  other worcls, 
do you think there is danger of a person pleading guilty where his 
conduct may have been bad, but it did not actually constitute all the 
elements of the offense ? 

General HARMON. I think there might be a danger of that. I do 
not think that a man would plead guilty to something that he did not 
do, but I think, due to his lack of understanding of what the implica- 
tions were from what he clicl, he might plead gullty to something that 
really, as you pointed out, did not actually amount to the crime that 
he pleaded guilty to. 

Senator ERVIN. DO you not think that where the negotiated plea 
takes place, t,hat the court should at  least investigate the matter enough 
to be satisfied that the elements of the offense actually exist? 

General HARMON. We have always had the policy that after a plea 
of guilty, the prosecution is required to present a prima facie case, 
ancl I think that should be continued. 

Mr. WATERS. I have just one question, General, if I may. What 
st.andards exist for sending a man to Amarillo ? 

General HARMON. I n  the first place, if a man had been convicted of 
either murder, rape, or narcotics violation or was a chronic alcoholic, 
he was not eligible t,o go. Secondly, he was considered on the basis 
of his past record, what kind of a record he had and his present atti- 
tucle toward what he had done, simply an appraisal of the possibilities 
of his being able to rehabilitate himself, if sent. 

Mr. WATERS. Thank you, General. 
Senator ERVIN. General, the subcommittee is deeply grateful to you 

for the assistance you have given us and for the observations which 



have been based on yonr experience as the Jndge Advocate General of 
the Air Force. 

I wo~zld infer that you think that the Congress stepped in too quickly 
on imposing the Uniform Code of Military Justice after passing the 
Elston Act, which you say operated very well and which you think 
should have been continued. 

General H A F ~ O N .  Yes, I think they did. I think they should have 
contintled it, and I think it is very unfortunate for the country, Mr. 
Chairman, that they did not. The reason they did not was that the 
Elston bill was not made to apply to the Navy. The Navy at the time 
was not viilling to accept it because they were wedded somewhat to 
the old Articles for the Government of the Navy, and because I am 
afraid many of that service did not understand the Elston Act and 
what it really did. 

As a result, rather than simply making it apply to the Navy as well 
as the other services, we got into the field of statutory reform, and we 
went to a new one that, m my opinion, is much worse. 

Senator ERVIN. We certainly appreciate yonr giving us the benefit 
of your experience at our request. 

General HAR~WON. Thank you very much, Mr. Chairman, and I 
appreciate the opportunity to present my views to the coinmittee, and 
anything I can do in the future to help, I shall be glad to do so. 

Senator ERVIN. Thank you. 
Let the record show that Senator Carroll, a member of the sub- 

committee, was here this morning but was called to service on another 
committee and, therefore, was unable to remain. 

The subcommitt,ee stands in recess until 2 :30. 
(Whereupon, at 12:55 p.m., the hearing was adjourned. to recon- 

vene at 2 :30 p.m., of the same day.) 

AFTERNOON SESSION 

(Present at this point : Senator Ervin (chairinan), presiding.) 
Senator ERVIN. The subcommittee will come to order. 
Mr. CREECEI. Mr. Chairman, the first witness this afternoon is Hon. 

Robert Quinn, chief judge, U.S. Court of Military Appeals. 
Judge Quinn ? 
Senator ERVIN. Judge Quinn, we are delighted to have you with us. 

STATEMENT OF RON. ROBERT QUINN, CHIEF JUDGE, U.S. COURT OF 
MILITARY APPEALS 

Judge QUINN. Thank you very much, sir. 
I have no statement. 
Mr. CREECH. Judge Quinn, I understand that you have very kindly 

said that you would answer questions which me might hare for you. 
Judge QUINN. Certainly. 
Mr. CREECH. And we do have several that we would like to pose at 

this time. 
Judge Q ~ N N .  Fine. 
Mr. CREECH. Sir, in the annual report of the Court of Military Ap- 

peals for the year 1960, on page 12, you state : 
The unusual increase in  the use of administrative discharge since the code 

became a fixture has led to the suspicion that  the services were resorting to 
that  means of circumventing the requirements of the code. 
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I wonder, sir, if yon would care to elaborate on this assertion by 
the court and give the subcommittee information relative to the basis 
upon which this determination is made by the conrt. 

Judge Qmm-. 1 will be glad to. 
Mr. Chairinan, the information that we received from our chief 

coininissioner, Mr. Tedrow, taken from the Congressional Record re- 
garding Mr. Doyle's bill, indicated that  the undesirable discharges 
had gone up  from 17,645 in 1954, to 20,107 in 1955, to 27,786 in 1957, 
to 31,448 in 1958. And the figures in 1959 were only partial. 

But  there had been a definite increase in undesirable discharges 
each succeeding year from 1954. 

Now, General Harmon, who was then the Judge Advocate General 
of the Air  Force, gave c2 talk in Los Angeles in 1958 at  the Judge 
Advocate General's meeting a t  the American Bar  Convention, 111 

which he called attention to the fact that  there was a remarkable in- 
crease in administrative discharges, and he then said. among other 
things, that the Ai r  Force was using the adminjstrative and undesir- 
able discharge to circumvent the Uniform Code of Military ,Justice. 

And, according to the report in the J A G  Journal a t  that time he 
said : 

There has been a tremendous increase of undesirable discharges by admia- 
istrative proceedings with a corresponding reduction in court-martial incidence. 
Commanders a r e  avoiding the technicalities in the administration of the court- 
martial system by administrative action. 

I n  other words, General Harmon made i t  very plain at that meeting 
in Los Angeles, a t  ~vhich I was present, that the Air  Force was cir- 
cumventing the Uniform Code of Military ,Justice by getting rid of 
men that  were undesirable by giving them undesirable discharges 
administratively rather than by giving them a conrt-martial where 
they would have a chance to defend themselves. 

That  was, I think, the basis for  the statement in the annual report, 
Mr. Chairman. 

Mr. CREECH. Sir, what are your observations about the manner in 
which the Uniform Code of Military Justice is operating a t  this 
time? 

Judge QUINX. Mr. Chairman, I ~ ~ o u l d  say that the Uniform Code 
of Justice is working very satisfactorily. I understand there has 
been testimony before the committee to the effect that  perhaps the 
Elston ,4ct might be as satisfactory as the Uniform Code, p e r h a p  
in some respects more desirable. 

But, of course, the fundamental difference is that  under the Uniform 
Code the court of last resort is a civilian court. Congress said in  
1950, when i t  enacted the Uniform Code of Justice, that it wanted 
a t  the apex of the military judicial structure a civilian conrt, subject 
to no pressures from the military. 

This conrt is absolutely independent of any outside influence. 
Now, i t  is true that  maybe the judicial council might function 

properly according to the opinion of some of oar military men. Rut, 
nevertheless, it is a military tribunal, and i t  is always subject to 
military pressure, fitness reports, good assignments, penalties and so 
on and so forth. So that the judicial council, under the Elston Act, 
could never take the place of the U.S. Court of Military Appeals. 
That  is the fundamental difference. 



180 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 

The code is working satisfactorily. Of course, there is room for 
improreineilt, Mr. Cha~rman. 

PITO doubt but what some of the recommenclations that we have made 
that are now under consideration by the Armed Services Committee 
woulcl simplify procecl~~es, would streamline the code, would save 
time, would save power, manpower, ancl would save money, and we 
hope that the Congress will get to the point of adopting those recom- 
mencl a t '  loas. 

But vi-e could save time, I think, in the matter of not swearing in 
the lam officer at eTTery session of a court, swearing in counsel- 
counsel are always sworn to clo their cluty-swearing in the reporter, 
and so forth. Time and paperwork could be saved, and I hope we 
will get arouncl to that. 

But, fnndaineiltally, there is nothing wrong v i th  the way the Uni- 
form Code of Justice works toclay. 

Senator ERVIN. And when Congress established the Military Court 
of Appeals, it certainly acted in harmony with the very ancient and 
fundamental doctrine that the military shonlcl be subject to control 
of the civilians. 

Judge QUINX. Exactly, Mr. Chairman. 
And, lucky for me as an inclividual, I hare two associates, former 

Members of the Congress of the United States, Judge Ferguson, a 
former Member of the Senate, a former colleague of yours, Mr. Chair- 
man, Judge Kilday, who served in the House for approximately 24 
years, and certainly there never were two finer or more harclworking 
or  more judicious temperaments than we have in Judge Rilday and 
Judge Ferguson. 

So, leaving myself out of the picture, I woulcl say that the court 
is a good conrt. 

Senator ERVIN. Juclge, I woulcl not leave yon out of the picture at 
all because you have done a magnificent job, in my opinion, in pioneer- 
ing in a field in which we have vastly extended the principle of incle- 
pendent judiciary. 

Judge QUINN. Thank you very much. 
Senator ERVIX. I have attempted to keep up, as far  as the time at 

my disposal permits, with the mork of the conrt since I came to the 
Senate, and, from that standpoint, I am very much impressed by 
the excellence of the decisions and principles of the conrt. 

I feel that I should say this to show that, notwithstanding my high 
admiration and affection for your two associates with whom I have 
served in the Congress, I would like to pay this tribute to you. 

Juclge QUINN. Thank you very much, Mr. Chairman. 
Mr. CREECII. Juclge Quinn, I believe that you have served, that you 

are the only person who has ever served as chief judge of the court; 
is that not correct, sir ? 

Juclge QUINN. That is correct. 
Mr. CREECI-I. And you have been there, of course, some 10 years ~ I O W ,  

and I wonder, sir, if you have noticed an improvement in the quality 
of military justice as demonstrated by the records of the trials which 
have come before yon ? 

Juclge QUINN. Yes, Mr. Chairman. 
I think there has been a very definite improvement in the quality of 

the records that come up to us. They definitely have improved. 



CONSTITUTIONAL RIGHTS OF MILITARY PERSOPJJEL 181 

The work of counsel, both for the Government and the defense, I 
think, has improved greatly in the last 11 years. There have been 
fewer errors, and not very mnch indication any longer of conlmand 
control. 

We did have in the early days soine indications of it, and we had, I 
remember, one president of a court, an admiral i11 the Navy, making 
the outright statement that, of course, boys in the service had no con- 
stitutional rights at all. 

I think we have amply demonstrated to all the services and to all 
our commanding officers that the boys in the niilitary service have all 
the constitntional rights of any American citizen, except where they 
are excluded, in as many words, by the provisions of the Constitution 
itself. 

I think there has been a definite improvement all along the line, Mr. 
Chairman. The boards of review have definitely improved in the 
quality of their work. The courts-martial themselves, the law officers, 
are acting certainly very much more like judges than they did 10 years 
ago, and I think counsel for the defense, as well as for the Government, 
have been taught through our opinions that they are to do their ut- 
most in the defense of their client, and that they must give everything 
that they have got to the defense of the case before them. 

So I think that we are more and more approaching the quality of 
justice that you wet in the Federal courts of our land. 

Mr. CREECH. s i r ,  as yon have said just a few moments ago, the sub- 
committee has received testimony from at least one witness who has 
advocated that military justice return to the Elston Act and that the 
Uniform Code of Justice be abolished. Do you feel, sir, that the de- 
velopinent which you have observed would have taken place, had the 
court not been in existence, had the previous system of military justice 
been continued 1 

Judge Q ~ N N .  I would say with absolute positiveness, Mr. Chair- 
man, that there would have been no such development. 

Mr. CREECEI. Sir, would you care to expand on that answer ? 
Judge QUINN. I think the very existence of the civilian court itself 

is a definite detriment to command control, not the number, the small 
number of cases that come before us. Perhaps they would not be very 
numerous. But the very existence of the court is a curb on coininmd 
control. 

And, of course, as I indicated a few nlinutes ago, we are completely 
independent in every sense of the word. No power on earth can 
influence our decisions. We decide according to the law and accord- 
ing to the facts. 

Now, a judicial council consists of three members of the military 
service, and I would say i t  would be impossible for them to have com- 
plete independence. 

They have superior officers. They have men who mark their fitness 
reports. They are indebted to certain members of their own organi- 
zation. They have not the complete freedom of movement that a 
court of last resort should have. 

Mr. CREECH. Sir, with regard to the Uniform Code, are there any 
suggestions which you would care to make in regard to amendments 
to it in areas in which your experience has indicated that perhaps 
amendments should be made in order to  safeguard the constitutional 
rights of the service personnel? 
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Judge QUINN. I think, Mr. Chairman, that perhaps those rights are 
adequately safeguarded as far as we are able to safeguard them. Cer- 
tainly we will and have, to the best of our ability, protected the con- 
stitutional rights of every serviceman. We have recommended some 
17 rather minor changes in the code, and those recommendations are 
before the Armed Services Committee for consideration. 

For instance, we do believe that the law officer should be really 
built up into the stature of a judge and that there should be such a 
thing in the military service as jury trial waived. 

I n  other words, any accused, with proper advice of counsel, should 
have the election to be tried by the law officer or the judge, and I 
think they ought to call them judges, myself. I think that we should 
have that provision. Most States have it, and I think his rights would 
be adequately safeguarded, and there would be a tremendous saving 
in time, manpower, and chance of error. So I believe that would be 
one instance where we would be taking a step in the right direction. 

Now, I have not before me the other 17 changes that we have recom- 
mended, but me are on record in our annual report several different 
times as to what we think ought to be done to somewhat streamline 
the Uniform Code. 

Mr. CREECH. And there would be no additions which you would 
care to make to the suggestions which the court has already made? 

Judge QUINN. No, I think not, Mr. Chairman. 
Mr. CREECH. Sir, I believe article 32 of the code is concerned with 

pretrial investigation. I wonder what your feeling is with regard to 
making available the subpena power to both the investigating officer 
and the defenclant a t  such time as the pretrial investigation is taking 
place ? 

Judge QUINN. I think i t  would be a good idea. 
Mr. CREECH. Also, I believe there 1s no provision in the code for 

Government counsel a t  the pretrial investigation under article 32, 
althongh the subcommittee has been told that there have been cases 
where Government counsel appear. 

I wonder if you would care to express a view concerning this? 
Judge QUINN. Of course, upon request, the accused is entitled to 

counsel, and i t  would seem to me, by the same token, if the accused 
is entitled to counsel, that the Government should be entitled to coun- 
sel, and I see no objection to the Government being represented at 
the pretrial. 

Mr. CREECH. Wllat is your feeling, sir, with regard to the investi- 
gating officer ? 

Do you feel that it would be advantageous to have him be an attor- 
ney ? 

Judge QUINN. Personally, i t  would seem to me that i t  would be 
well to hare an attorney, if possible. It seems to me that a lawyer does 
a better job as a rule in that type of work than a nonlawyer. 

Mr. CREECEI. It has been indicated to us that there is no right to 
counsel in summary courts-martial, and I wonder, sir, what your feel- 
ing is ~ ~ i t h  regard to the lack of counsel in view of the sixth amend- 
ment quarantee of the right of defendants to counsel in criminal cases? 

Judge QUINN. This is before summary courts? Of course, we have 
more or less concurred in recommendations that article 15 punishment 
be increased to some extent, and that the summary court be dispensed 
with. 
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So that perhaps would obviate any necessity for counsel. 
Of course, I am a firm advocate of the right of counsel, and I think 

if any boy, whether it is before a summary or special or general court, 
asks for counsel, that he ought to have it, if it is reasonably available. 

Mr. CREECH. Sir, with regard to changincr article 15, there have 
been some proposals made for the increase o? article 15 authority of 
the commanding officer to impose nonjudicial punishnient. 

Do you feel, sir, that this would be desirable? 
Judge QUINN. Yes, I do. 
Mr. CREECH. DO you care to elaborate on your statement, sir? 
Judge QUINN. Well. of course, whatever punishment he gets under 

article 15 would leave nc. i-ecord, and, after all, I think that perhaps 
coilviction in a summary court which leaves a boy with a record is far  
more dangerous than maybe even a little more severe punishment in 
the matter of fine or 8 or 10 days in jail. 

So that I think, at least to some extent, it  is a lesser punishment. 
And most of the commanding officers around the world that we have 
tallied to-and Judge Ferguson and I have been in many parts of 
the world; Judge Kilday has just come on the court and has not had 
an opportunity to get out into some of the theaters of war; he un- 
doubtedly will-they have indicated to us that a little more power in 
the field of nonjudicial punishment would be very useful to them; 
that it would promote discipline, improve the situation in their com- 
mands, and, yet, would leave no record as far as the boy is concerned. 

I n  other words, there would be no record of any conviction, and, 
therefore, no permanent blot upon his record. 

So i t  seems to me that the increase in powers that we have recom- 
mended to the Armed Services Committee would actually be in the 
boy's favor. It would do him little or no harm, and it would remove 
any possibility of a conviction remaining on his record. 

Mr. CREECH. Sir, you mentioned the boards of review, and I wonder 
if yon have any views as to the way in which the boards of res llew ' are 
operating and whether there is need for legislative action in connection 
with these boards ? 

Judge QUINN. I think the products, the quality of the opinions, 
that have come from the boards of review in the last few years have 
shows definite improvement. 

I think in the last 10 years there has been a marked improvement in 
the quality of the output of the boards of review. I would be of the 
opinion, Mr. Chairman, that the boards of review should have tenure, 
and perhaps greater stature. The;y are actually an intermediate 
appellate court, and I think it might be well for the Congress to recog- 
nize that fact and to give them greater tenure and broader powers. 

Senator ERTIN. There is 110 question, in fact, that the old expression 
"experience is the most efficient teacher of a11 thingsv- 

Judge QUINN. Yes. 
Senator ERVIN. And i t  would be highly advantageous to have some 

continuity of service on the boards for that reason? 
Judge QUINN. I think that is quite right, Mr. Chairman. 
Senator ERVIN. Judge, it would seem to me that it would be an in- 

evitable improvement in the administration of military justice, as a 
result of having a tribunal which has the authority to interpret the 
Uniform Code of Military .Justice and to build up, as the court has. a 
body of interpretations of the ambiguous portions of many statutes. 



I think you and I would agree, as lawyers, that for some reason 
human beings who write statutes have more difficulty in phrasing those 
statutes in understandable English than other Dersons engaged in - - - 
other fields of writing, perhaps. 

Judge QUINN. Yes, indeed, Mr. Chairman, I would agree mith you. 
Senator ERVIN. And so manv of our statutes are not really under- 

standable until they have been vhammered out on the anvil of" judicial 
decisions. 

.Judge Q ~ N N .  Yes, I quite agree, Mr. Chairman. 
Mr. CREECH. Judge Quinn, the subcommittee has received a number 

of complaints which concern a variety of charges, and in some instances 
we have heard from former members of the armed services who per- 
formed as defense attorneys, as members of JAG, or who had some 
connection, in one way or another, with the administration of criminal 
justice, and some of the allegations which we have received have indi- 
cated that in some instances, if defense counsel became too aggressive, 
too persistent, in pursuing the defense of his client, this mqh t  acl- 
versely affect his rating in some instances; that men who had some 
experience as defense counsel found themselves given other assign- 
ments. 

And also we have had the allegation made that frequently-I should 
not say "frequently"-me hare had the allegation made that in some 
instances the defense counsel would be perhaps the least experienced of 
the counsel available, and that later, as he became more experienced, 
then he would be prosecuting cases instead of defending them. 

I wonder, sir, from the records of the trials of courts-martial which 
you have seen, in light of your vast experience as a lawyer and trial 
judge, as well as appellate judge, if you have any impression about the 
caliber of the defense provided by military defense counsel? 

Judge QUINN. I think, all in all, Mr. Chairman, that they do an 
excellent job. 

Of course, we have had instances where a better job could have been 
done. Rut I think,. generally speaking, that they do a good job. I 
have seen no indication of where there would be any direct interference 
mith the efforts of defense counsel to properly protect the rights of 
his client. 

I think perhaps, as far as our court is concerned, that it would be 
difficult to say that the quality of defense counsel did not measure 
up to the quality of Government counsel, although, perhaps. I would 
say that maybe the most brilliant of the lawyers that we have seen 
appear before us have appeared on the side of the Government. 

I think maybe two or three very outstanding lawyers have appeared 
on the side of the Government. 

But, generally speaking, I think there are no lin~itations on defense 
counsel. I think they have complete liberty to do what they think is 
right in the defense of their client, and that they generally do a very 
good job. Of course, i t  is not 100 percent so. 

I mean, as you would find out in the civilian field, there are some 
men who do not quite measure up. But, generally speaking, I would 
say they do a good job. I have not seen any indications, certainly in 
the last few years anyway, Mr. Chairman, where there has been any 
interference with the right of the defense counsel to exert their utmost 
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abilities in behalf of their clients. I think, generally speaking, they 
do a pretty good job. 

Mr. CREECH. S h ,  the subcommittee received testimony rior to your 5 appearance to the effect that the uniform code is unwiel y and cum- 
bersome, and the allegation has been made that because it is unwieldy- 
this is the allegation, mind you, I am not saying this-that because it 
is, that it would not work effectively during time of war. 

I wonder, sir, if you would care to comment on that? 
Judge QUINN. I suppose the obvious answer to that would be, Mr. 

Chairman, that it already worked satisfactorily through the Korean 
war, which was, after all, no picnic. I mean we had several divisions 
committed over there, and i t  was a pretty bitter war, and certainly 
it worked satisfactorily through that war. 

Now, maybe that is not war in the sense of a worldwide war, but it 
was a pretty bitter war, and we had very many casualties and we 
had very many troops committed. It worked completely satisfactorily. 

I see nothing that would indicate that the Uniform Code of Jus- 
tice would not work satisfactorily in any war. 

Now, of course, we come to the atomic age, and perhaps unheard 
of or even undreamed of destruction, and that might be a horse of 
another color. We just do not know what would happen if atomic 
bombs began to drop on us. 

But, as far  as satisfactory operation in the sense of war as we have 
known it  up to date, it seems to me that the uniform code would work 
satisfactorily. 

Mr. CREECH. Sir, do you feel that there should be any differentia- 
tion a t  all between the procedures used during peacetime and those 
which are used during periods of war in the administration of military 
justice? 

Judge QUINN. Of course, we have some control over our grants 
and denials and so forth. I n  the event of an all-out war as we knew 
it, we will say in 1941 or 1942, where you had 15 or 16 million men 
under arms, I think, Mr. Chairman, perhaps it would be necessary 
for us to tighten up a little bit on our procedures. 

I think we can show a lot more liberality in grants under the present- 
d.ay conditions than we could if we had 17 or 18 million nzen under 
arms. 

Now, what the situation would be in the event of an all-out atomic 
war, of coume, I anz not prepared to say. But I think at the present 
time that the code is working completely satisfactorily, Mr. Chairman, 
and I think perhaps would work satisfactorily even under conditions 
that approximated the last World War. 

Mr. CREECH. Sir, there have been a number of proposals from time 
to time from various sources, as you know, concerning the tenure of 
the members of the court, and also, I believe, proposals concerning 
the size of the court. 

I wonder if you would care to express your views concerning some 
of the various proposals or what you would consider to be the ideal 
situation? 

Judge QUINN. I think, as as far  as the size of the court, certainly 
at the present time, Mr. Chairman, that we are discharging our obli- 
gations satisfactorily. We are completely up to date. Our opinions 
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go out, I would say, within '30 days of the time that the case is heard, 
and when we reach the summer me are all square with the board. 

1 do believe me have recommended to the Congress time and time 
again that the court be given life tenure. I think that that would 
be the only ultimately satisfactory solution. We are the court of last 
resort of the Military Establishment, having jurisdiction now over 
some 3 million men and women, and in time of war, of course, would 
have jurisdiction of perhaps 17 or 18 million or maybe 20 million or 
more men and women. 

I believe the court should have life tenure, and I think perhaps that, 
to some extent, the boards of review should be made into intermediate 
appellate courts with a substantial tenure. 

I believe that eventually the law officer should become a judge in 
the full sense of the word, with all the attributes that go with a trial 
judge. 

Mr. CREECH. Sir, with regard to the lam officer, do you have any 
additional comments that you would care to make about the Army's 
program for development of a specialized corps of law officers? 

Judge QUINN. The program has undoubtedly been a definite step 
in the right direction, Mr. Chairman. It is an improvement over 
what they had, and I think over what the other services now have, 
although the Air Force has something that approximates it. 

But I would say it has been a very large improvement. Those men 
are now trained as judges. They definitely discharge their obliga- 
tions as trial judges in a manner that is superior to the way they were 
discharged before the program was instituted. 

I think it has been a very good thing for the Army. I think it 
would be a good thing for the Navy and the Air Force, too. 

Mr. C ~ E C H .  Thank you, sir. 
I believe Mr. Everett has some questions. 
Mr. EVERETT. Judge Quinn, the subcommittee realizes that the ma- 

jority of your court has held that under existing military law i t  is 
permissible for a commanding officer or his representative to give 
general instructions to court members. Would you think it desirable 
for legislation to be enacted which mould change the existing law in 
that respect ? 

Judge QUINN. I am not sure that I have got the full import of your 
question, Mr. Everett. 

Mr. EVERETT. I was thinking, Judge Quian, of a situation where a 
commanding officer, before a trial, gives general instructions to the 
court members. 

And my recollection is that the court recently held by divided vote 
that, in light of the provisions of the "&Ianual for Courts-Martial" 
and the history in this regard, existing law permitted this practice. 

Would you feel i t  desirable for the existing law in this regard to be 
changed so that a commanding officer would not have the autho~ity, 
either directly or indirectly, to give instructions to court members 
about the performance of their duties? 

Judge Q ~ I N N .  Of course, I think me have held pretty clearly that 
he cannot exercise any con~in~nd  influence over the members of the 
court, and that any instructions that were designed in any way to 
interfere with the proper administration of justice, of course, mould 
be illegal. 
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I think perhaps i t  might be well if that process were eliminated. 
Mr. EVERETT. YOU do not think it would be an overwhelming loss 

to the performance of military justice? 
.Judge QUINN. No ; I do not. 
Mr. EVERETT. Judge Quinn, I would like to ask you if you coulcl 

comment on what n7e unclerstand is the practice in two of the services, 
wherein the chairman of the board of review rates the two junior 
inembers on the performance of their duty,. prepares an effectiveness 
report or a fitness report which is later considered for promotion. 

What would be your views about this practice ? 
Judge @JINX. I clid not know that there was any such practice, 

Mr. Chairman, so this is rather a horseback opinion. I woulcl thi~lli 
that i t  woulcl be rather unfortunate. Certainly, I hope that I never 
wonld be called upon to rate the performances of Jndge Ferguson 
and Judge Hilclay. 

Mr. EIERCTT. Judge Quinn, in light of your experience as a Navy 
legal officer at one tiine, in addition to your experience with the Court 
of Military Appeals, I wonder if yon have any views as to n-hether 
the creation of a separate Navy JAG Corps would inipro~-e the acl- 
ministration of military justice in that service, and thereby would 
provide better protection for persons in the Navy ? 

Judge QUIXN. I n  my opinion, i t  ~ o u l d  be definitely a step in the 
right direction. Of course, the Army has a separate JAG Corps, and 
the Air Force does not have a corps. It has, I think, something that 
they call ,a clepartment. But it n-ould seem to me that it 11-ould be 
definitely a good thing for the Navy, for the lawyers in the Navy, 
for military justice, and for the country as a whole, to hare a J A G  
Corps in the N a ~ y .  

Mr. EWRETT. Judge Quinn, in those cases u-hich reach the Court 
of Military Appeals from special courts-martial-and I gather those 
would only be cases where a bad conduct discharge had been given- 
mould you have any observations as to the extent to which the con- 
stitutional rights of the accused have been protected, comparing these 
courts with the general court-nmrtial cases, which yon also would 
review ? 

Jndge QUINN. Of course, special courts are very often composed of 
nonlawyers. There woulcl be no lawyer on the court and there mould 
be no lawyer for ths Government and no lawyer for the defendant, 
and so you get, I would say, perhaps a kind of rough justice under 
those circ~~mstances. 

We have recommended that the power to give a bad condnct dis- 
cha~ge be taken away from the special court and that it could only 
be given by a general court-martial. 

Mr. EVERETT. I n  light of the importance of counsel, would you 
have misgivings about any type of court proceeding or administr a t' ive 
proceeding n-hich resulted in a less than honorable discharge where 
the accusecl or the respondent had not been furnished counsel? 

Judge QUINN. I would be very skeptical about that type of pro- 
ceeding, Mr. Chairman. 

I certainly think bad conduct discharges and even undesirable dis- 
charges are very, very severe penalties. I am firmly of the opinion 
that an undesirable discharge should never be given except as a result 
of a court-martial, except perhaps i11 the case of homosexual charges ; 
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if an individual so charged, with proper legal advice, knowing what 
he is doing, with his eyes wide open, decides that he wants to take such 
a discharge in lieu of a court-martial, I think there it is ,all right. 

Otherwise, i t  seems to me that the services should have no power 
to give either undesirable or bad conduct discharges. 

Mr. EVERETT. Has it been your experience, Judge, although I realize 
that your court does not directly review undesirable discharges, has 
it been your experience that the undesirable discharge creates a severe 
stigma for the person who receives it? 

Judge QUINN. I think, generally speaking, Mr. Chairman, i t  is 
worse than a bad conduct discharge, as far as its implications are 
concerned, and the results a.lso are quite severe. You cannot get a 
job in a bank or a trust company or for the Government; for Electric 
Boat, for instance, at New London or any of the places where there is 
any confidential requirement. They will not give work to a man with 
an undesirable discharge. It is a very severe penalty. 

Mr. EVERETT. Judge--- 
Jndge QUINN. It also has implications that go with itj too, Mr. 

Chairman. 
Mr. EVERETT. And these implications are very damaging, t,hen ? - - 

Judge QUINN. I would say yes. 
Mr. EVERETT. Would you consider a proceeding in which an ad- 

ministrative discharge, an undesirable discharge was given to be an 
adversary proceeding? 

I n  other words, if it  were an administrative board giving an un- 
desirable discharge over the protests of the respondent, would you 
term this an adversary proceeding, Judge ? 

(At this point in the proceedings, Senator Keating enters the hear- 
ing room.) 

Judge @INN. I would be doubtful about it, Mr. Chairman. 
Mr. EVERETT. This question is really in connection with some of the 

terminology that was used by witnesses who have preceded you and 
who described the administrative proceedings and board proceedings 
as not being adversary, and, therefore, arguing that, or suggesting 
that, there was no need to comply with the usual formalities of a court 
proceeding because, under this terminology, it was not labeled 
"adversary." 

Would you view that label as having much significance one way 
or the other? 

Jndge QUINN. NO. 
I think that an undesirable discharge is a very severe penalty, and 

I believe that it should not be given except as a result of a court- 
martial, except in the instance where the individual, after proper legal 
advice, and proper legal protection, decides to accept it for his own 
personal protection. I mean in the case of homosexuals, I can see 
there where they might want to take the undesirable discharge. But 
I think they ought to have a right to a trial. I think it is a very 
severe penalty. 

Mr. EVERETT. Judge Quinn, while I realize it would involve an 
appreciable increase in the workload of the court, would you see any 
desirable aspects of proposals that have occasionally been made that 
the Court of Military Appeals should have the right to review any 
legal issues connected with the giving of an administrative discharge 
which was other than an honorable discharge? 
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Judge QUINN. I have no objection personally. It would increase 
the workload, and we have a fairly severe workload now, Mr. Chair- 
man. But, frankly, I would have no objection. I do not know how 
the other members of the court mi@ feel in regard to that. 

Mr. EVERETT. I n  terms of your individual opinion, would you con- 
sider this a desirable change in the law to rovicle for appellate re- B view by your court of undesirable discharges. 

Judge QUINN. I think perhaps it might be a desirable protection to 
American citizens. I mean it is a very severe penalty to be given 
administratively, and I think there should be some additional protec- 
tions thrown around people who get undesirable discharges. 

Mr. EVERETT. Jud e, do you have any views about the desirability 
of the procedilre use f in the Army and Navy today, but not in the Air 
Force, for the negotiation of a guilty plea ? 

Judge QUINN. I think under the proper protections, that it is de- 
sirable to permit negotiated pleas. I think perhaps there might be a 
difference of opinion in the court as to that. But, frankly, I am in 
favor of negotiated pleas where the defendant has the proper protec- 
tions. 

Mr. EVERETT. Judge, one find question : 
You remarked earlier that you and Judge Ferguson had the oppor- 

tunity during your service on the court to go into the field and talk 
to the commanding officers. I wonder what has been the reaction of 
these commanding officers to the way in which military justice is 
operating at the present time? What do they tell you about their 
reactions ? 

Judge QUINN. Well, I mould say, Mr. Chairman, that 99 percent of 
the commanding officers with whom we have talked indicate that it 
is working very satisfactorily; that it has improved the quality of 
justice in the military very substantially, and we find very few com- 
plaints. 

There are some, but, certainly, most all of our commanding officers 
thronghout the world are in agreement. that it is working well and 
that it has been a highly desirable establishment. 

Senator ERVTN. Judge, as I interpret your statements concerning 
undesirable discharges, you feel that it would be in the interests of 
military justice to give n man the right to demand trial before re- 
ceiving such a discharge, but permit him to waive that right, provided 
he is informed, given legal guidance, as to the nature of the discharge 
and of his rights ? 

Judge Q ~ N N .  That is correct, Mr. Chairman. Yes, sir. 
Senator KEATIXG. I have no questions. 
Senator ERVIN. Mr. Waters ? 
Mr. WATERS. Thank you, Mr. Chairman. 
Mr. Chief Judge, could you tell us whether or not you feel it might 

be advisable to have the Congress set standards for the military to 
follow in the issuance of discharges ? 

Judge QTSINN. I am not sure that I completely understand your 
question, Counsel. 

Mr. WATERS. Having in mind the fact that most of these people 
who are in military service enter under the auspices of the civilian 
draft board or otherwise, that Congress ought to set up some standards 
under which the various types of discharges be given, rather than 
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invest each commander with the discretion to give the type of dis- 
charge he has in mind, either a special court-martial or an administra- 
tive tribunal ? 

Judge QUINN. I have not given it any consideration, but, in my 
opinion, my offhand opinion would be that it would be desirable. 

Mr. WATERS. DO you feel that any desirable provision could be in- 
corporated into the military structure for bail so that the man would 
not remain in confinement while his case is pending on appeal, or, if 
not bail, something comparable to it ? 

Judge QUINN. I suppose that up to the present time bail has never 
been used in the military services. As far as I know, there has never 
been any such thing as bail. Of course, usually the men are not ac- 
tually kept in close confinement. I mean they are allowed to work 
and they are restricted to a certain area, and so forth, but I do not be- 
lieve that there has been any indication in the history of our country 
where bail has ever been used in the military services. 

I frankly am not prepared to give you an informed opinion as to 
the desirability of bail under those circumstances. 

Mr. WATERS. Thank you, sir. 
Thank you, Mr. Chairman. 
Senator ERVIN. Judge, we are deeply grateful to you for your ap- 

pearance here, which was at  our request, and we will certainly give 
serious consideration to the answers you have given to these ques- 
tions. 

Judge QUINN. Thank you very much, Mr. Chairman. It is very 
nice to be with you. 

Senator GATING. Judge Quinn, I came in late. I gather the gen- 
eral purport of your testimony is that you think that administrative 
discharges now are carried too far ? 

Judge QUINN. Senator, if they are not punitive, that puts a little 
different light on them. But I do not think that any boy should get a. 
dishonorable or bad conduct or undesirable discharge, except where 
he has a chance to a fair trial. 

Senator KEATING. Or  a discharge under honorable conditions? Is  
that still used? I s  that phrase still used ? 

S e n a t o r E ~ v r ~ .  Yes. 
Judge QUINN. Yes. 
Senator KEATING. Does a discharge under honorable conditions en- 

title him to VA benefits? 
Judge QUINN. Yes I think that he has practically all benefits, if he 

has a discharge under honorable conditions. There might be some 
minor benefits that he would not be entitled to,. which he would have 
with a completely honorable discharge. But it is really not a penalty. 

And so I think only in the cases of dishonorable, bad conduct, and 
undesirable discharges, should he be entitled to a trial, if he wants it. 

Senator ERVIN. Thank you, sir. 
Judge QUINN. Thank you very much, Mr. Chairman. 
Mr. CREECH. Mr. Chairman, the next witness is the Honorable 

Homer Ferguson, judge, U.S. Court of Military Appeals. 
Judge Ferguson ? 
Senator ERVIN. Judge, we are delighted to welcome you and ap- 

preciate very much your coming at  our invitation. 
Senator KEATING. And we welcome him as a former member of 

this body, as well as a personal friend. 
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STATEMEXI' OF HON. HOMER FERGUSON, JUDGE, U.S. COURT OF 
MILITARY APPEALS 

Judge FERGUSON. I do not have a prepared statement on this 
question, and I would be glad to try to answer any questions that 
you have. 

Mr. CREECH. Judge Ferguson, you have heard the questions posed 
earlier to Judge Quinn, and I wondler, sir, if you would care to 
elaborate upon some of those questions, and also if you would care to 
indicate if in some instances you and the chief judge have differing 
o r  varying opinions on some of the subjects which have been dis- 
cussed this afternoon. 

Judge FERGUSON. YOU asked one question whether there mas any 
evidence that a trial defense counsel had in some way been intimidated 
or action taken that mi ht interfere with his performance of duty. 

I recall one such case f efore the court and that is U.X. v. Kitchens. 
There the evidence was such that it was indicated the man was put 
under really great pressure for conducting the defense. 

The opinion of the court, which, of course, would speak for itself, 
ordered a rehearing. I, of course, must say that I have taken a little 
different view on the question of command control, than the other 
judges. I would refer the committee to my dissenting opinion in 
U.X. v. Danzirw, a case just recently published. 

Mr. CREECH. And the case to which you referred is, I believe, the 
Kitchens case 8 

Judge FERGUSON. Yes, that was the first case on that. There were 
others from the same command involving the same defense counsel, 
which were reversed for the same reason. 

Senator KEATING. I would be interested in Judge Ferguson's sum- 
mary, if he could, as to the way that he apparently differs from some 
of the other members of the court on the question of command control. 

Judge FERGUSON. We interpreted the statute differently. We are 
all agreed that command control is not proper and the statute pro- 
hibits it. But on determining what is command control, realizing 
that inferiors are subject to the discipline of a superior officer, are 
placed on courts-martial as members, I have taken the view that 
a lecture by that superior to inferior members is about the same as 
a Governor or Attorney General calling in a civilian ~ u r y  and lecturing 
them. This is even stronger in the military where you have a su- 
perior-subordinate relationship. 

Senator KEATING. YOU mean there are cases where the commanding 
officer calls in the members of the court and gives them a lecture with 
regard- 

Judge FERGUSON. He tells them how to act on cases in general. The 
cases which we have usually speak for themselves. Take the Kitchens 
case, for example. There, the commander himself did not give a 
lecture but an assistant judge advocate sent a letter to prospective 
court members in which he inquired concerning the reasons why they 
had not adjudged punitive discharges in prior cases. He cited five 
or six cases in which men were tried by general court-martial and no 
discharges had been adjudged. 

We were unanimously agreed that this was practically telling the 
jury "in the next case we think something ought to be done." I want 



to say that I think we agree on the law, but differ on the question 
whether an inferior officer can read between the lines when he is being 
lectured by a commanding officer or the staff judge advocate. 

Senator ERVIN. That is largely a matter of interpretation. 
Judge FERGUSON. It is matter of interpretation. 
I do not wish to indicate that there is any conflict in the court. 

We judges are human, and now and then we do not see the same way. 
I want t- 

Senator ERVIN. I have had experience to the same effect. I have 
been a judge on the Appellate Court, and I am compelled to say that 
on some occasions other judges and, indeed, a majority of the court, 
did not entertain the same sound views that I did. [Laughter.] 

Judge FERGUSON. I f  I don't agree I write a dissent, and it may be 
gleaned from that that my belief is they have not used the same sound 
judgment that I would have used. 

Mr. CREECH. Sir, would you like to expand further- 
Judge FERGUSON. I approve of practically every word that Judge 

Quinn said. One exception is that Congress should look into the 
military practice in excusing jurors. The law now provides that the 
court members themselves pass upon their own qualifications. 

I think we have had cases where even the man himself voted on 
whether he should be excused, but under the practice, when the 
evidence is put in and a challenge made all members but that individ- 
ual go in and vote as to whether he should be excused. 

Sometimes all the rest of them are subject to exactly the same chal- 
lenge so it is very difficult to have members of the court pass upon the 
question, but that would be a matter entirely up to Congress. 

Mr. CREECH. Judge, you mentioned the Kitchens case several times. 
I wonder if you would care to expand, on the allegations of defense 
connsel in that case. 

Judge F'ERGUSON. The facts there are that the defense counsel indi- 
cated under oath that he was called before the staff judge advocate and 
told, in effect, if he wanted to have a career in the service he could 
not raise issues like command control or embarrass the staff judge 
advocate by putting in the record what that officer had actually done 
in connection with the case. Before raising these questions, the 
defense counsel had always received excellent efficiency reports. Af- 
terward, his ratings were unsatisfactory. He felt it was solely because 
he had raised the defense of command control. 

Mr. CRFZCI-I. SO his efficiency rating was impaired? 
Judge F'ERGUSON. Yes. 
Now, as I understand it, the Army has eliminated efficiency reports 

on their law officers at  the lower level. They are passed on only at the 
Department of the Army level. Of course, this was only a defense 
counsel in the Kitchens case. Perhaps the same procedure should be 
adopted on counsel. 

Mr. CREECH. Sir, you mentioned undesirable discharges, and you 
heard a discussion here earlier today concerning it. I wonder, sir, 
what your view is with regard to the boards that have been proceeding 
and which have resulted in discharges. Do you feel these proceedings 
are adversary proceedings, and would you care to give us your views 
concerning the disposition of such discharges? 
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Ju,dge FERGUSON. Well, I must say that I have been one who has 
concerned himself very little with undesirable discharges. I figure 
that they were not in the cl~annel of cases that would come to our 
cob, and I have not considered them as such and, therefore, I really 
could not tell you the exact procedure that is carried on down below in 
giving these kinds of discharges. 

I understand from people, civilians, that the words "undesirable 
discharge" carry a severe penalty as far as a man is concerned when he 
gets out of the service. I wish I knew more about the practice, but 
I have always figured it was outside of the channel of the trinl of court- 
martial cases, and I did not concern myself a great deal with it. 

I did join in the annual report. I believe, in view of the way citi- 
zens feel about undesirable discharges, it should be considered a 
punitive discharge, no matter whether we, as judges, or the military 
think it is. If the public thinks it is a punitive discharge, then 
there should be an adversary proceeding with right of counsel. 

One other question that I might differ with the chief judge, and 
it is only in a minor way, is whether or not our court ought to review 
these administrative discharge cases. 

I am very happy, in fact proud, of the fact that this court is one 
of the few Federal courts whose docket is up to date. This has been 
hard work and cooperation on the part of every judge. 

For instance, I think we tried cases this week where the briefs were 
in just a few days before. It means that the judges must examine 
those briefs and be able to sit ready for argument in a few days, which 
indicates that we are keeping the cases just as closely up to date as we 
can. 

Senator GATING. YOU examine a brief before the argument in your 
coi~rt. 2 - - - - - - . 

Judge FERGUSON. Oh, yes. They file briefs, and then they come in, 
and we give them, as a rule-they can get more time if they apply- 
we give them a half hour on each side. 

But I just wanted to say that to show how near up to date v e  are. 
We get them in just a fern days, and we are ready for tlie arguments 
and we hear them and, as Judge Quinn indicated, some cases are out 
in a few days, and it is a rare case that takes longer. 

There are some real problems that we have to look into. But 
the court has worked hard, and I think that the major cases-and these 
are major cases that come to the court-that it may be well to give 
some other c o u ~ t  the right to review these administrative discharge 
cases. 

I only cite that on tlie one proposition here and not that they should 
not have review ; but I think that a criminal court, particularly where 
there is no bail, should keep up to date, and with this Congress has 
seen fit to say to this court, "that you have got to pass on every 
petition for a hearing within 30 days after it is filed with the court," 
which keeps us from getting behind because we have simply got to 
obey the mandate of Congress and see that this is passed on so that 
the man gets a hearing at the earliest possible date. 

That is an unusual thing in the statute, but I am satisfied that 
Congress had in mind that these people would not be out on bail and 
that. therefore. it is verv urgent that s ~ e e d v  and good iustice be 
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administered, and I think that speed, particularly where there is no 
bail, is a very important element. 

Mr. CREECH. Thank you. 
Judge FERGUSON. If  there are any other qnestions I would be glad 

to respond to them. 
Mr. CREECH. Yes. I believeMr. Everett has some. 
Judge FERGUSON. I am only saying here, gentlemen, that in answer- 

ing these questions on what the law ought to be rather than what it is, 
that is the basis of my answer, because I think the judges and the 
opinions of the court must always speak through the opinions-and 
I am speaking here, and I am being asked, and I am very happy to 
say what changes might help so that we would get nearer to what we 
all pride ourselves in, equal justice under law. 

Senator ERVIN. I would just like the record to show that the reason 
why the judges of the Court of Military Appeals are here is because 
the subcommittee invited them here. 

Judge FERGUSON. Yes ; I thank you. 
Senator ERVIN. And the subcommittee felt they could give us some 

very good recommendations or observations as a result of the experi- 
ence which they alone possess. 

Judge FERGUSON. I am very glad to come here, and I want to try to 
answer every question because I think that Congress is entitled to ask 
us these qnestions and, particularly. it is true because Congress indi- 
cated that they wanted the judges and the Judge Advocate Generals 
to make a report every year to the Congress. 

That indicates that you want to know how we feel about it, and it 
also indicates why the judges, in my opinion, have traveled, and should 
travel, to get out into the field to learn from the staff judge advocates 
and the commanding generals how the law is working; not that we 
are going to be influenced as to how we should decide a'case, but I 
think that we ought to know how it is working down below because 
we have to make this annual report to the Congress on any changes 
that we think ought to be made. 

Mr. EVERETT. Judge Ferguson, are there any comments that you 
think should be brought to the attention of the subcommittee as a 

cerva- result of these trips that you have made into the field, any ob, 
tions based on your conversations with commanding officers or staff 
judge advocates in the field which you think would be helpful in 
understanding how the code is working today 8 

.Judge FERGUSOX. Well. I would share Judge 0uiun7s view on com- 
' >  - 

manding officers. 
I have found upon the part of local staff judge advocates that they 

find difficulty in acting in an impartial way. They are given a very 
difficult task. Thev have to review. thev first review the case for the 
CA as to whether & not it will be tiied Ly a general or a special court 
or tried at  all, in fact. 

Then, after the evidence is put in, they have to decide the questions 
of law and to review the evidence for the CA. Then, I think, the 
law at the present times provides that this same S J A  should be in a 
position to give the defendant advice prior to the 32 examination which 
kind of puts the staff judge advocate in an odd position as a lawyer; 
he has grave difficulty in remaining a neutral in his eyes and some- 
times in the court's eyes. 
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Mr. EVERETT: DO you see any way, Judge, to avoid developing this 
split personality for the staff judge advocate, any arrangement which 
could relieve that dilemma that he is subjected to?  

Judge FERGUSON. I think the one thing that might be helpful, that 
might help him, is a lawyer who would be assigned to  serve as coun- 
sel for all accused and with whom any individual might consult rather 
than to consult the SJA. 

You see, the court has held under the statute, and i t  is a fair inter- 
pretation of the law, that a man is entitled to  counsel at  the art~cle 
32 examination, if he so requests. 

Now, he is entitled to counsel there. But he is not entitled to 
appointed military counsel before that time. 

We have held that he is entitled to know that he can consult counsel. 
But then he would have to hire his own unless the military wished to 
furnish him one. Lawyers, I think, are well aware of the facts that 
the time when a man really needs a lawyer is when he is arrested 
rather than after or at  the time he is brought before the commissioner 
in a Federal court for examination. 

But the law seems clear that there is no provision to give him a 
lawyer up until the time he appears at  the article 32 examination. 

Mr. EVERETT. SO then you think it might be desirable to have, as 
it were, a public defender available as soon as the man is arrested? 

Judge FERGUSON. If  he wants one; yes. 
Now, that may cause some increase in lawyers, but I think the 

administration of justice is such, gentlemen, that the United States 
can afford to have lawyers in these cases and provide them for these 
nien who are taken into the service and are there serving their country. 

Mr. EVERETT. I n  connection with the right of counsel and the spe- 
cial court-martial system as it presently operates without a require- 
ment that a legally trained counsel be furnished to the accused, would 
you feel it desirable if the authority of the special court to mete out 
a bad conduct discharge were completely eliminated? 

Judge FERGUSON. I agree with Judge Quinn on the question of 
bad conduct discharge. It is a very severe punishment, and experi- 
ence has taught us that a man ought to have trained counsel in cases 
wherein a severe punishment may be imposed. It is impossible to 
have an untrained man defend a man for a crime but an injustice is 
clone when the penalty is as severe as a bad conduct discharge. 

A bad conduct discharge stays with the accused all his life. It 
simply cannot be compared to a sentence of 6-months' confinement. 

Mr. EVERETT. Would the same reasoning, perhaps, be applicable 
along these lines, that in a civilian court a judge would normally 
preside over a trial before a major punishment was imposed, and 
similarly some type of qualified judge, whether you term him a law 
officer or whatever you might term him, should be provided to preside 
over any proceeding in which a bad conduct discharge were to be 
imposed ? 

Judge FERGUSON. I would have to say my experience at the bar and 
on the bench has been such that I think that should be true. I know 
there are State courts where supreme court judges do not have to be 
trained on the lam, and sometimes in reading their opinions we dis- 
cover that they are not. But I really think that our justice demands 
trained men. I t  is just like the medical profession and the other 
professions. 
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Mr. EVERETT. Jndge Ferguson, you discussed the right to the assist- 
ance of counsel in several contexts as i t  is implemented in military 
justice today. 

Do you have any other observations with reference to the avail- 
ability of counsel and the assistance of counsel, based on your experi- 
ence with the court ? 

Judge FERGUSON. I wish you would repeat that, I did not quite 
get the significance. 

Mr. EVERETT. YOU discussed certain phases of the right to the assist- 
ance of counsel as it exists in military justice today. 

I wonder whether you had any other observations with respect to 
this right, either ways in which it could be better implemented or any 
defects that you think may currently exist in preserving this right? 

Judge FERGUSON. The cases indicate that the staff judge advocate 
should construe the. accused right to counsel more liberally and see 
that he is furnished the proper advice when he requests it. I n  like 
manner the criminal investigators should make every effort to see 
that accused obtains access to counsel when he states that he desires to 
speak with one. This is merely a matter of interpretation but I 
think that some of the cases establish an overtechnical interpretation 
of the right to counsel. 

Mr. EVERETT. Judge Ferguson, I woulcl gather from your earlier 
comments that you would take very much the same approach to the 
Army's field judiciary program as Judge Quinn does. 

Jndge FERGUSON. Yes. I share his views in what he expressed here, 
and I think it has helped. 

I might add just a reason that, we are getting opinions out eveiy 
week. We now have 12 volumes, and they are quite large, 700, 800 
paaes in a volume. 

f f  a man is not on the job contii~ually he just simply cannot keep up 
to date and, therefore, he is handicapped when it comes to instructing 
a jury or passing on the law. 

We d l  know, as lawyers, the importance of getting advance sheets 
to us so that we know what the current law is. 

Now, that Army procedure gives them an opportunity if they have 
a cla off in which they can study, they can really work at  the law as 
a ju&e. 

Mr. EVERETT. I n  connection with the role of the law officer, the mili- 
tary judge, would you think it would be desirable in other ways to 
bring his post more into conformity with a Federal judge? as by wiving 
him the power to excuse members of the jury who were dlsqnali%ed or 
by giving him some authority with reference to the sentence, just as a 
Federal ludge would normally be imposing a sentence? 

Judge FERGUSON. I think you would speed up justice, and I thiilk 
that you would have a better job if Congress did try to give him more 
authority and have him feel that he was a r ed  judge, and that the 
members of the jury would look on hi111 as a judge and take the law 
from him rather than take what they may think is the law. 

I think the average juror in a Federal court has great respect for 
the judge, and you can see when they are being instructed that they 
hang on every word that he is saying because they feel that he is the 
man who is telling them the law and reviewing and telling them the 
theory of the case, and I think the more respect you can get for the law 
officer the better. 
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Mr. EVERE~T. Would this, in your opinion, then better assure the 
maintenance of due process at  the trial level, that is, building up the 
authority of the military judge? 

Judge FERGUSON. I would say SO. 
Mr. EVERETT. With reference to the boards of review, the interme- 

diate appellate courts, as it were, I would like to ask you whether you 
have any suggestions or proposals which you think might lead to im- 
provement of their operations or whether, on the other hand, you feel 
that there is no need for change at the present time? 

Judge FERGUSON. I would share Judge Qu1nn7s views of longer 
tenure. I think that it is important there that you treat these boards 
of review as an intermediate court. They are really intermediate 
appellate courts. They have the power to pass on the facts and review 
the facts and the law, which is a very important function. 

Where a man who is jnst put on for a short time, then taken off, 
and another man put on, they just simply cannot keep up with the law. 

I remember just one case, the Hmm?y case, I think, where the record 
itself showed about 14 different members on a board of review in a 
period of 6 or 8 monlths, reviewing a particular case, changing mem- 
bers. 

I believe that longer tenure mould make for a better system. I also 
believe that the boards mould be better if the chairman did not rate the 
other two members. I was not aware of this practice before, and I 
understand that it is not followed in the Navy. I share Judge Quinn's 
view on that, and I do not see how men can function as jud es if they I are going to be mted by the ranking member of the boar . At the 
trial level the younger men are required to vote first on the findings and 
sentence in order to get away from their superior's influence. It woulcl 
seem that this philosophy should eliminate any such rating system 
as the military now uses on the boards of review. 

Senator ERVIK. I might state, Judge, I understood the witnesses to 
say that they did not make any estimate for efficiency rating purposes 
on the basis of service on courts-martial. 

Judge FERGTJSON. Well, I had not heard that they even passed on 
the efficiency. I do not know what other efficiency yon would have 
unless it would be attendance or something like that. 

Senator KEATING. Well, an ordinary officer being assigned to duties 
that were not in the Judge Advocate General's department, being as- 
signed to defend an accused, he would be snbject to being rated by his 
superior officer ? 

Judge FERGUSON. Yes, sir. 
Senator KEATING. And his rating would be based on performance 

in the field or wherever it was, without regard to the court-martial. 
I did not know, is there something- 

Judge FERGUS~N. I think they are rated also on their efficiency in 
the trial of cases and all legal work. 

Senator I~ATING. I would assume that is part of the officer's duties, 
and that his rating would be based, in part, on that, too; I do not 
know. 

Judge FERGUSON. I understand that is trne down below. I had 
not known about it in the boards of review. 

When I was a member of the Hoover Commission I am almost cer- 
tain that we advocated placing the boards of review, the Judge Ad- 
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vocates General, and the entire administration of military justice 
under the civilian Secretary rather than the executive officers down 
the line. 

Senator KEATING. I believe there have been some complaints that 
subordinate officers got a poor efficiency rating sometimes, they felt, 
because they were vigorous in the defense of some accused. 

I had a very good rating. The only cases I ever had my client was 
convicted and sentenced to life im~risonment. That is the onlv one 
J. defended, so apparently it did not affect my efficiency riting. 
[Laughter.] 

Mr. EVERETT. I n  light of the proposal to which you referred a 
moment ago, based on your work with the Hoover Commission, your 
discnssions with them, would you consider, perhaps, it desirable to 
unify the boards of review, having a service Board of Review, a 
Department of Defense Board of Review, rather than, and instead of, 
an Army Board of Review, a Navy Board of Review, and an Air 
Force Board of Review ? 

Judge FERGUSON. I think that is a good suggestion. You would 
then have unification,. and I think when Congress passed the code they 
had in mind unification. I think that is one area that the military 
would welcome unification. 

Mr. EVERETT. I suppose if that were unified it might not make too 
much difference whether they were civilians or military. 

Judge FERGUSON. NO, or military. 
Mr. EVERETT. DO you have any caveats, worries or current concerns 

about the Army procedure for negotiated ilty pleas? 
Judge FERGUSON. Well, I must say I t %- ink some of my opinions on 

the court have indicated that I was concerned with the guilty plea 
program. I am still concerned with it. 

I came from civilian work, and I have some difficulty, and do yet, 
in accepting a procedure whereby a judicial officer, the CA, negotiates 
with a defendant,, an accused, for a plea of guilty in return for the 
approval of a sentence which does not exceed certain limitations. I t  
is simply improper to obtain a guilty plea by promising an accused 
that he will not receive more than a certain sentence. 

I think it takes a very strong lawyer for the accused in that kind of 
a case to advise his client to plead not guilty. There is a great temp- 
tation to take lighter sentence, rather than contest guilt even though 
the accused does not believe he is guilty. It puts a great strain on 
the accused. 

But it is the la;, and I am one who believes in following the law. 
What I am suggesting here today would require a change in the law. 

Senator KEATING. Judge Fcrguson, .you referred to the fact that 
there is in the Code of Military Justlce some provision now about 
command control. I n  general, what does that say ? I am not familiar 
with it. 

Judge FERGUSON. Well, in general, it says that there shall be no 
command control at  all. 

Senator KEATING. Does that mean command control of the members 
of the court? 

Judge FERGUSON. Members of the court and the lawyers. 
Senator K ~ T I N G .  What about the defense counsel? Suppose he 

is called in and he is told, "I want you now to defend this case but, of 
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course, this fellow is guilty and this is a great international incident 
and we. have got to have him convicted," and you go in and do the 
best you can. Would that be considered command control? 

Judge FERGUSON. Would you pardon me if I do not answer that? 
That may be the case tomorrow. 

Senator KEATING. I see. 
Judge FERGUSON. I do not know, but I say- 
Senator KEATING. I will withdraw that. 
Judge FERGUSON. If  you will pardon me, I will refer you to my 

opinion in the D m z i m  case. My views on command control are set 
forth there. I am sure counsel will be able to give you a wpy of that 
opinion. 

Senator KEATING. I never realized that was in a pending case. 
Judge FERGUSON. It may not be, but it may be a case tomorrow, and 

if I answered here, I might have to excuse myself from sitting on 
the case. 

Senator KEATING. I certainly would not want to bring that about. 
I was referring more to the point of general information. 

Judge FERGUSON. But the statute is very general and, as I have 
indicated, if I have any dispute with my colleagues on this question 
and the opinions speak for themselves, it is only on the interpretation. 

I may have a sentence from a juror in one of these cases that I could 
fell you why we differ a little bit on the interpetation of what is com- 
mand control. 

Senator KEATING. When you say a juror you mean a member of 
the court? 

Judge FERGUSON. Yes, I mean a court member. 
Senator KEATING. DO you carry all your opinions around in your 

pocket ? 
Judge FERGUSON. AS a major said in a recent case in relation to his 

voir dire examination, "It isn't really difficult for a line officer to 
realize what the General wants when he speaks." 

Senator IIZEATING. We are very grateful to you, Judge Ferguson, 
an3 you have been very helpful to the comniiltee, and we s~ppreciate 

- - - 
it very much. 

Our next witness is Judge Paul Kilday whom we welconle here. The 
acting chairman, who rarely has the privilege of being eyen an acting 
chairman, is particularly pleased to greet him. 
-- I think - - this is one of the very best appointments that President 
liennecly has made. 

I served with Paul Kilday for s great many years, and he was highly 
respected in the House of Representatives. 

We are very delighted to have you here to give us the benefit of 
your views. 

STATEMENT OF EON. PAUL KILDAY, JUDGE, U S .  COURT OF 
MILITARY APPEALS 

Judge KILDAY. Thank you indeed. 
Judge FERGUSON. May I just thank you, Senator. You have been so 

kind, gentlemen, and I want to thank you for it. 
Senator KEATING. Very well. 
Counsel, do you have some questions ? 
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You do not have a prepared statement, do you? 
Judgc KILDAY. I do not have a prepared statement, Mr. Chairman, 

but I would first like to express my appreciation for the very kind 
remarks you have made with reference to  my coming here and, per- 
haps, I should state a t  least this for the record : 

That on the 25th of this month I will have been a judge of this court 
for 6 months. There is a great deal to be learned in these 12 volumes 
of opinions written prior to my coining: 

Bnt the number of petitions for renew is such that I think that I 
am learning pretty rapidly, because they are cited many times as we 
come to these petitions, and the cases which we have heard. 

I am having what I regard to be a rather unique experience. Prior 
to coming to the court, as the acting chairman has mentioned, I was 
a member of the Congress for a considerable number of years. 

During all of that time I was a member of the Committee on Mili- 
tarv Affairs and the Committee on Armed Services after the Reornan- - 
ization Act. 

The Elston Act was written in the 80th Congress, in which we Demo- 
crats were in the minority, and I served as the ranking member of 
the subcommittee which wrote it. 

Mr. Elston of Ohio was chairman and I was the ranking Democrat 
of that committee, and the Record, the Congressional Record, will 
show that Mr. Elston and I together presented it to the House. 

Senator I~EATING. Very well, and it was very well presented, as 
you always presented things. 

Judge KILDAY. Thank you. 
I was not a member of the subcommittee which wrote the code, 

but I was a member of the full committee and did participate to some 
extent in the hearings before the full committee when the subcommit- 
tee reported, and you will find that members of the committee ap- 
pointed by Secretary Porrestal appeared before the full committee 
to explain and defend the report of the subcommittee, including Mr. 
Larkin, Professor Morgan, and the others. 

Of course, in the Elston Act we made what was then regarded as 
a number of radical departures from the system of military justice. 

Of course, I remember quite well the complaints which were made 
by those who returned from World War  I1 as to what they had seen 
with reference to the administration of military justice; the com- 
plaints that men were unnecessarily thrown before a court-martial, 
that they had in their records even though they had been acquitted 
that they were tried by court-martial when, perhaps, they should never 
have been tried at all; and the conlplaints that when they did reach 
the court-martial they received something a good deal less than tra- 
ditional Anglo-Saxon justice. 

I t  was charged, and never denied, that i t  was not unusual for the 
convening authority to instruct the court as to the decision to be 
reached. 

It was charged and not denied that the convening authority would 
actually and officially reprimand the conrt for having failed to follow 
the instructions that they had received as to the manner in which to 
dispose of the case or to reprimand the court for its disposition of 
the case. 
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Of course, it was felt that, perhaps, subsequent reviews were not 
adequate or sufficient to protect the innocent and to accord him a fair 
trial according to the types of justice that are ingrained in the 
American people. 

Now, the unique part of my experience is that I am looking at  it 
from the other end on the court to see how well we anticipated things 
and what has been done in connection with correcting them. 

I think I can say that there has been a remarkable improvement. 
Of course, we undertook in the code to provide--you asked about the 
provision of the code, it so happens that no one here has x copy of the 
code with them, so far as I know, but the provision is that any per- 
son who shall attempt to direct, coerce, intimidate, or in anywise in- 
fluence the decision to be made shall be guilty of a court-martial 
offense. 

The court has never been divided or, the idea that there shall not 
be command control. There have been divisions as to the application 
of the facts of a particular case to what constitutes command control. 

Senator KEATING. Has there ever been a case where a commanding 
officer has been charged with trying to influence the decision of a 
court-martial? Where he has actually been court-martialed for i t ?  

Judge KILDAY. NO. Nobody has ever been tried for that, no, sir; 
not to my knowledge. 

Judge QUINN. NO. 
Judge KILDAY. Judge Ferguson referred to the Danaine case. It 

was decided by the court last fall before I came on it, or last spring 
before I came on the court, and there was another case pending which 
had wme from the same command, involved the same lecture, and I 
wrote the opinion after coming to the court. 

This is just a difference in viewpoint of judges of the same court. 
Judge Ferguson inclines to the view that a lecture to the members of 
the court is, per se prejudicial as being command influence. 

The majority of the court now, and prior to  my coming, have al- 
ways held that it depends upon the content of the lecture. 

These were lectures given by the staff judge advocate and the com- 
manding general, the convening authority, to the men who had been 
chosen on courts. It was actnally a v e 7  long and very detailed and 
a very fine exposition of civic responsibility, actually. 

Now, the court has never failed to reverse where it has been deter- 
mined that action of this kind, the content of the lecture, has been in 
anywise coercion, intimidation, or an attempt to direct or anything 
of that kind. 

The difference has been whether i t  is per se prejudicial and revers- 
ible. 

It comes up occasionally, I am sure i t  will always continue to come 
up, and I think that is where the value of this court will always be, 
as in the Kitchens case, there were a series of those cases decided, 
I think, since the first of the year, just about this time, and there again 
the staff judge advocate figured that he had figured out a clever way to 
get this done and, of course, it did not work. 

I think the actual attempt to intimidate conrts or instruct courts or 
reprimand them is pretty well on its way out. I understand that 
General Harmon testified here this morning. I was a menzber of 
the Armed Services Committee during the many years that he was 
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Judge Advocate General of the Air Force. I know him very we11 
and I have great respect for him, and General Harmon did a fine job, 
as Judge A-clvocate General of the Air Force. 

Of course, he served under the articles of war of $920, and under 
the Elston Act, and the Uniform Code of Military Justice. I believe 
his 1-iew is thzt the Uniform Code is the least desirable, but he woulcl 
prefer the Elston Act. 

I have no doubt but that General Harmon did a very good job nnder 
the 1920 Articles of War, considering what lie had to work with, I 
can understand how a thoronghly honorable, honest, and sincere 
man, as General Harmon is, would feel that the 1920 Articles of War 
were abundantly sufficient, and that he did actually administer sub- 
stantial justice in the military under the artides of mar of 1920, 
However, civilians who served during World War I1 would not agree. 
W e  have progressed further than that in modern times. 

There have not been too many revisions in military justice in the 
history of the United States. 

Of course, after all, our Military Establishment in peacetime here- 
tofore has been a volunteer or contract service. The people genemm 
have been interested when they have been called to the service in time 
of war, and when they went home, for a little while they cussed about 
it, and then they forgot it, and nothing was done about it. 

But I think under the code you have come a whole lot nearer the 
Anglo-Saxon concept of justice and there has been great progress 
made. 

The question was asked as to counsel. I think the records reflect 
that counsel pretty uniformly do a very good job. True, many of 
them are very young, but those who appear before us, those who are 
very young, are very enthusiastic also, and very tenacious, and they 
have really prepared their cases by the time they get to us, and I am 
very pleased that mere rank on the other side of the case does not seem 
to bother them a particle. They present their case the same as if the 
fellow on the other side mas of equal or lesser rank. I think that that 
part is doing pretty well. 

Now, it could be-well, any code probably will need amendment as 
time goes on. One of the early codes said that it shall never be 
amended. This code, of course, recognized that it would probably 
need amendments; and the code meeting between the judges advocate 
and the court and the reports all indicate that this was for the purpose 
of amending, modifying, and. improving the code. 

It could be that in tightenmg up from a very loose control or no 
control under the old articles of war they were tightened too tight. 
I do not know. That is a matter of legislative judgment for the 
Congress to determine. 

mhether we tightened too tight in the article 32 hearing or whether 
the pretrial adv~ce from the staff judge advocate to the convening 
authority is too tight, whether we have imposed too many reviews, that 
is a matter of legislative examination and determination as to whether 
anything should be done. 

Of course, the code leaves questions of law up to the boards of 
review, and facts also. I do not h o w  that any of these reviews should 
be eliminated. 



I think the military should be very proud of their record in the 
administration of military justice before our court. We do not grant 
more than 10 percent of the petitions which are filed with the court, 
and of that 10 percent I think it runs 45 percent of the decisions of 
the court are favorable to the accused. So rather than complain, the 
military should boast of their record. I do not believe that civilians 
administering justice could have a better batti:$ average than that 
when they have reached the final appeal of the civihan cases. 

Where only 10 percent are reviewed by-10 percent of the appli- 
cations for review are granted, and of that 10 percent, 45 percent 
are favorable to the accused, the military, I thmk, have very fine 
records in the administration of justice. 

Mr. CREECH. Judge Kilday, I did not want to interrupt your re- 
marks concerning the questions which have been asked earlier. I f  
you have anything further which you would care to say about those, 
please say so. 

Judge KILDAY. YOU see, speaking in the Senate here with no time 
limitation on debate, I was taking advantage of the restrictions under 
which I served in the I-Iouse under the 5-minute rule. 

Mr. CREECH. We are delighted, sir, and we appreciate your remarks. 
But if you have no further elaboration on the questions which had 
been posed previously, I would like to continue with some other 
questions, if I may. 

Judge &LDAY. Very well. 
Mr. CREECH. YOU alluded to some of the testimony which the sub- 

committee has received earlier today, and in view of our vast ex- 
perience in the Congress as a member of the House 8 ommittee on 
Armed Services, and your intimate knowledge and participation in 
the drafting of the Elston Act and the Uniform Code, I wonder, sir, 
what your reaction is to the allegation that the Uniform Code is un- 
wieldy and cumbersome in peacetime and would probably be unwork- 
able in the event of a major large-scale war? 

Judge KILDAY. Well, my experience this far convinces me that it 
works all right now under the present situation, whether this be peace 
or cold war or what it is, with 3 million men under arms; I think it 
works all right. 

Now, I am impressed with the fact that i t  apparently worked all 
right during the Korean incident, although I was not then connected 
with it. 

Of course, there is a provision in the code for branch offices of the 
judge advocate generals; there is no comparable provision with 
reference to tho court. I t  could be, if the load got so heavy that the 
court could not carry it, maybe at that time if it is not done before 
that, the court could be increased by, say, two members, and authority 
given to assign Federal judges to it, and authority to sit where, in the 
judgment of the court, it mould be necessary. 

I do not think that is anything that would be too difficult to over- 
come. 

I f  it were thought now or later or at the time of the emergency to 
place additional judges on the court and permit the assignment of 
circuit court judges or district judges, who are available to sit with 
them, you could do that quite easily. 



Mr. CREECH. Sir, would yon care to comment on the allegation 
concerning the Uniform Code that there are certain serious defects 
in its operation ; namely, delays in the processing of cases, the high cost 
of administering justice under the code, and emphasis on form over 
substance, and some of the decisions of the Court of Military Appeals? 

Jndge KILDAY. Wliat was the last? 
Mr. CREECH. Some of the decisions. 
Judge KILDAY. As I say, I do not know all of them yet. 
Mr. CREECH. I am not giving you any citation, I am sorry, there 

is no specification here. 
Judge KILDAY. AS I said, we may have gone too far i11 the Congress 

in tightening up on these pretrial procedures. It may be that in the 
judgment, of Congress there should be some lessening of that, perhaps 
in the reviews, and so on. What I would like to see the man in the 
military service be assured is what he would have if he were not in 
tlie military service, the protections lie would have if he were a civilian, 
as nearly as possible, in view of his military status. So if, being 
accused of crime, he is taken before tlie equivalent of a committing 
magistrate, that he there have the protections which the civilian 
has, and I do not think that he needs any more. 

I believe we get substantial justice in the civilian community, and 
that he have a trial before a court-martial which observes his con- 
stitutional rights, those traditional rights, that have gone into the 
system. 

Mr. CREECI-I. Yes, sir. 
Well, along that line I wonder if I might ask you, sir, about your 

views concerning retired personnel who are not on active duty. DO 
you feel that the military should continue to have jurisdiction over 
them or do you feel that this jurisdiction should be eliminated? 

Judge KILDAY. Well, of course, you know in the House we wrote 
some things into the code about where we thought jurisdiction should 
extend. The Supreme Court did not agree with us on all of it. They 
reversed it. 

I do not know what the disposition of the Court might be witli 
reference to retired people. My experience with retired military men 
is that their greatest boast is that they are still soldiers or sailors, 
and that they are still in the military, that they are in retired status 
rather than active duty status, and it is a source of great pride to 
them. 

I know there have been a few people called to duty and tried who 
have been retired, but not many. It is really not a major situation 
at  all. 

I do not see much objection one way or the other. I would think 
that the retired miltiary, as a whole, would prefer to have their status 
as military people remain the way it is, because they are very proud 
of being military men even though in retired status. 

Mr. CREECH. Sir, I realize as Judge Ferguson has said that the 
undesirable discharge is being given administratively and are not 
reviewable by the court. But in view of your vast knowledge of the 
subject of military justice and your intimate association witli the 
regulations promulgated by the services and the administrative pro- 
cedures, I wonder, sir, what your feeling is about such discharges and 
whether you feel they are adversary proceedings; whether you feel 
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there should be some provision made for them to be reviewed by your 
court, by the Court of Military Appeals? 

Judge RILDAY. First, I do not know whether I can tell you what 
the solution ought to be. While I was a member of the House this 
matter was discussed informally many times. It came up in con- 
nection with Mr. Doyle's subcommitte, and so on, and, of course, tra- 
ditionally the military have had the power to do these things, to put 
an evaluation of character even on the honorable discharge, character, 
excellent, good, poor, or whatnot, and to issue these general dis- 
charges, undesirale discharge or habits and traits of character, and 
SO on. 

Now, I think that any lawyer trained in the English system of law, 
is pretty much amazed when you fmd that administratively you are 
making an evaluation of a person's character or conduct. 

We all know that there are men walking the streets who are as 
guilty of all sorts of crimes as they can be, but they have never been 
found guilty, so there is no record attached because you cannot convict 
them in the courts of law. 

Here you have men who are convicted administratively by being 
given discharges, who have very substantial amounts of forfeitures 
which, if not actually illegal, carry actual forfeitures. But then you 
have the practical situation. 

I f  ou have a fellow aboard ship who pretty nearly everybody on 
the s l ip  figures is a homosexual, and you have everybody upset or 
you have a barracks thief who is such a good barracks thief that you 
have not been able to catch him with the goods: but yon have got it 
reasoned down that he is on the only one who could be doing it, what 
are you going to do, keep the homo aboard ship or send him to an- 
other one? Are you going to keep the barracks thief there? You have 
a practical situation, so you do not know what to do about it. I do 
not know where you ought to sto in between. 

I f  there were some type OF review, I think that would help 
immeasurably. 

At the present time there is only an ex post facto review, correction 
of military records. 

It might be that you could have a review prior to the execution of 
the discharge by a Board of Review or something of that kind that 
would be of great value there. 

I am sure that the chairman's experience in the Congress is like 
mine, that when you subject administrative action to review you get 
a whole lot better administrative action than when no review is neces- 
sary, even thou h it may not be a review within the department. 

You will fin if , for instance, in permanent changes of station, that 
an individual shall not have more than one permanent change of sta- 
tion in any fiscal year unless it is approved by the Secretary. 

It turns out that they just do not do it because they are not going 
to prepare all those papers and send them up to the Secretary to get 
permission for them to get a change of station. 

You cannot build a laundry at  any post or station except in an 
isolated area without approval of the Secretary of Defense. I do 
not think there 112x3 been a laundry built since that went into effect. 
They find ways and means to get the washing done rather than to 
disturb the Secretary. 



I think here if you had some type of review it would be better. 
Now, whether our court could handle it I do not know because, you 
see, we do not get appeals directly from courts-martial. We have 
jurisdiction of cases reviewed by a Board of Review, and a Board of 
Review has jurisdiction of those where it is a bad conduct discharge 
or 1 year or more confinement. So that the number is cut down 
considerably before it reaches us. 

Mr. EVERRET~. Judge Kilday, with reference to the lectures given 
to court members before a trial, whether immediately before or some 
earlier time, irrespective of whether they are just general discussions 
of members' responsibilities or more specific in their application, 
.do you feel that it would be a major impediment to military discipline 
if military commanders were prohibited from giving this type of 

- - - . - 
instruction ? 

Judge KILDAY. NO, I do not think it would. Probably more 
properly these should be to the whole command or the officers of the 
whole command. It is practically a lesson in civics if it  is well done, 
civic responsibilities, and so on. 

It is a whole lot equivalent to what they give jurors in Federal 
Courts now, I understand. I n  my time of practice they did not do 
that, but I understand there is a booklet now that is pretty generally 
circulated to them. I know in Texas in impaneling the jury for the 
term or for the week, the judge customarily gives quite a lecture on 
the responsibility of jurors, just to the panel, before any are chosen. 

He probably puts in a little good campaign speech for the next 
,election for himself when he does it. 

Mr. EVERETT. Well, the officer would not be campaigning for re- 
election. Can't he do it before. with the  ane el before. the case began? 

I m 

Judge &DAY. Yes. 
Mr. Emmm. Incidentally, the chairman was informed yesterday 

in testimony by the Navy witnesses that they have thought of some 
type of handbook which might be given to court members, something 
similar to a juror's handbook. Would that comply with what you 
had in mind basically ? 

Judwe KILDAY. I would like to see the book. 
M~.%VERETT. Judge Kilday, in light of your extensive experience 

with different types of discharges during your 24-some years in the 
Congress, I wonder whether you considered that there was any need 
for  the general discharge which seems to be neither fish nor fowl? 

Judge KILDAY. I do not know that I can tell you. Actually I do 
not know what it is. 

Mr. EVERETT. It has been one of the things that the subcommittee 
has been trying to work out, exactly what it is, and it has been a 
little hard to resolve. 

With reference to the administrative procedures and other pro- 
cedures currently applicable, do you think there is any substance to the 
allegation sometimes made that people get honorable discharges in 
some instances simply because it is too much trouble under existing 
law to give them the type of discharge they really deserve? 

Judge KILDAY. I do not know. I guess they cannot get a dishon- 
orable discharge for them because they cannot convict them. The 
only way you could get a dishonorable discharge, is to be convicted 
by a general court. 



I suppose there are some, just as we have civilians walking the 
streets, who are awfully guilty of an awful lot of crimes who have 
never been convicted. 

Mr. EVERETT. That is all. 
Senator ERVIN. DO you have any questions? 
Judge, we miss you over here on the Hill. 
Judge KILDAY. Thank you. 
Senator ERVIN. I will confess that sometimes we envy you in that 

you are now in a place where if you find out what the facts are you 
can tell what the decision is going to be. Over here, we still conduct 
our business as though we do not hardly know what the facts are. 

Judge KILDAY. Mr. Chairman, I miss the Hill over here sometimes. 
I enjoy what I am doing, the idea that you do not have a ,thousand 
things to handle at  the same time, but you take one case and pursue 
it to the end, is really enjoyable. 

Senator ERVIN. The committee certainly is grateful to you for 
coming before it and giving us the benefit of your views, at  the request 
of the committee. 

Judge KILDAY. Thank you, sir. 
Senator ERVIN. Thank you. 
The subcommittee will now adjourn subject to the call of the 

chairman. 
(Whereupon, at  4:35 p.m., the subcommittee adjourned, subject 

to call.) 
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U.S. SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at  10:20 a.m., in room 
457, Old Senate Office Building, Senator Sam J. Ervin, J r .  (chairman 
of the subcon~mittee) , presiding. 

Present : Senators Ervin (presiding), and Keating. 
Also present: William A. Creech, chief counsel and staff director; 

Robinson 0. Everett, counsel ; Bernard Waters, minority counsel ; and 
Robert Iiutak, legislative assistant to Senator Hruska. 

Senator ERVIN. The subcommittee will come to order. 
First I wish to apologize to those present who are appearing be- 

fore the subcommittee for my tardiness. There are just not quite 
enough hours in the day for us to do all the things we have to do and 
I had to attend another meeting at  the Mayflower Hotel. 

We have several constituents of a member of the subcommittee, Sen- 
ator Keating, and I would be glad to give Senator Keating an oppor- 
tunity to make his statement if he would care to make i t  at  this time. 
He is one of the hardest working Members of the Senate and ordi- 
narily he is very sound on all his positions except on those occasions 
when he disagrees with me. [Laughter.] 

Senator KEATING. Mr. Chairman, I thank you for those very kind 
words. We all know how very fair you have been in these hearings. 
Our disagreements involve matters of principles, not personalities, of 
course. 

I think it should be noted for the record that the meeting wliich yon 
modestly referred to mas a prayer breakfast and the Senator from 
New York shoulcl have been there, too. I don't know anybody who 
needs it any more than the Congress of the United States, and the 
country, and I hope that the prayers of our chairman were broad 
enough to cover at least all the members of this committee. 

This morning, we will be hearing the chairman and members of the 
Special Committee on Military Justice of the Association of the Bar 
of the City of New York. This committee has done an outstanding 
job in its study of the Uniform Code of Military Justice and in its 
proposals for a number of amendments to the Uniform Code to insure 
that the constitutional rights of servicemen are fully respected in all 
courts-martial and other legal proceedings. 

Mr. Frohlich, who is chairman of the committee, and Messrs. Burns 
and Raps011 have studied the milita needs with great care and I 
believe their testimony can be most vzuable to the subcommittee. 

209 
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We are also going to be rivileged to hear testimony from Colonel 
Paston a member of the 8 omrnittee on Military Justice of the New 
York bounty Lawyers Association He is the author of "Superior 
Orders as They Affect ~ e s ~ o n s i b i l i t ~  for War Crimes," and the 
standard civil law book, "Summary Judgments." He mas a trial 
judge advocate in 1946 during the Austrian war crimes trials. I am 
sure he will have a great deal to contribute to this hearing. He is 
accompanied by Major Nordlicht, who is assigned to the 1328 Judge 
Advocate General's Corps Training Center. His services in the selec- 
tion and evaluation of officers for the corps have been most asefnl. 

Mr. Chairman, the Bar Association of New York has been very much 
concerned to insure that servicemen have available counsel of the 
highest caliber, who are not subject to command influence, and conn- 
sel with full experience in court-martial proceedings. 

Among other points, they rightly insist that the law officers should 
not have any power to consult with court-martial members without 
the presence of the accused and his counsel. 

I want to say to these gentlemen from New York we are very grate- 
ful to you for coming down to Washington today to give us the bene- 
fit of your considerable study and research and knowledge in this area, 
and I thank you, Mr. Chairman, for permitting me to make these few 
opening remarks in greeting my friends from New York. 

Senator ERVIN. I wish to join you in expressing the thanks of the 
subcommittee for their willingness to come and give us the benefit of 
their study and experience. 

Counsel will call the first witness. 
Mr. CFCEECH. Mr. Chairman, our first witness this morning is 11011. 

D. George Paston, member of the New York bar representing the 
New York County Lawyers Association. He will be accompanied by 
Mr. Harold Nordlicht of the New York bar. 

STATEMEm OF GOL. D. GEORGE PASTON, CHAIRMAN, COMMITTEE 
ON MILITARY JUSTICE, NEW YORK COUNTY LAWYEBS ASSO- 
CIATIOM; ACCOMPANIED BY HAROLD NORDLICHT, MEMBER, MEW 
YORK BAR 

Mr. PASTON. Mr. Chairman, and Senator Keating, my name is D. 
George Paston, Major Nordlicht and I are heye at  the kind invitation 
of your committee to present the views of the Committee on Military 
Justice of the New York County Lawyers Associ a t' ion. 

I am the chairman of the Committee on Military Justice of the 
New York County Lawyers Association, which is the largest local 
bar association in the country. I served in World Wars I and 11. 
I was a summary court officer, a member of special and general courts- 
martial, a judge advocate-now called trial counsel-and defense 
counsel in trials before military courts. I was the trial judge advocate 
in the war crimes trials held in Austria in 1946. 

I also served as defense counsel before the Army review board and 
the U.S. Court of Military Appeals. I practice law in New York 
and am admitted to ractice before the Federal district and a peals 
courts and the U.S. 6 upreme Court. I have had experience %efore 
a r m y  administrative boards. I am the author of the two volumes 
that Senator Keating referred to before in his opening statement. 
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The members of our committee have had extensive military law ex- 
perience. Major Nordlicht, after serving in Air Force Intelligence, 
has, since 1948, been assigned to the 1328th JAGC USAR Traming 
Center in New York where he acts as instructor to its members who 
are civilian lawyers and reserve judge advocates. He served on, a 
board of officers to consider applicants for commission in the JAGC 
and on a board of officers to consider the retention or discharge of a 
JAG reserve officer. 

Our committee meets several times during each year. We have 
furnished to your committee our reports of December 10, 1958, May 
1, 1959, May 1, 1960, May 1,1961, and our letter of February 7,1962, 
addressed to you, Mr. Chairman. I make reference to and do not read 
those reports and letter to avoid burdening your committee with a 
repetition of its contents. 

We are interested in the principles involved and have avoided any 
reference to semantics in our reports. 

Senator ERVIN. Pardon, we will insert a copy of the letter in the 
record after your statement. 

Senator KEATING. Should the reports also, or are they too volnm- 
inous ? 

Mr. CF~ECH. Yes. 
Senator ERVIN. They will also be inserted in the record. I n  order 

not to break the continuity of your remarks, me will insert them in the 
record after your statement is completed. 

Mr. PASTON. Thank you, sir. 
We are interested in the principles involved and have avoided any 

reference to semantics. Nevertheless, language employed in pro- 
posed amendments to the code should not obfuscate the intent. I n  
the Army's A bill, B bill and D bill, that is erroneous because it is 
the Department of Defense bills, i t  is not the Army's bill, so wherever 
we make any reference in our reports to the Army's 9 bill, B bill, 
or D 'bill, we mean the Department of Defense's bills. 

Now, in the Department of Defense's A bill, their proposal to 
amend article 15 is not altogether clear. 

The present article 15 is clearly and simply worded. We say that 
that language should be retained and only the nonjuclicial punish- 
ment limitations should be added to as proposed by the Department 
of Defense without changing the language. 

We also suggest and recommend that article 15 should be amended 
to contain a provision that, "No disciplinary punishment shall be 
imposed for an offense punishable nnder this article if the accused 
has, prior to the imposition of such punishment, demanded trial by 
court-martial in lieu of disciplinary punishment ;" otherwise, the in- 
tent of Congress may be thwarted. 

"The Manual for Courts-Martial," section 132, provides that no 
member of the Navy or Coast Guard may demand trial by court- 
martial in lieu of punishment under the provisions of article 15. I n  
our opinion, members of these Armed Forces are entitled to the same 
safeguards as members of the Army and Air Force. 

The method of carrying out this purpose is demonstrated in ap- 
pendix 3, pages 459461 of the manual. 

I n  subdivision (e), p: 4, of the Army's proposed ,4 bill, the fact 
that a disciplinary punishment has been enforced may be shown by 
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the accused upon a trial, and, when so shown, shall be considered in 
determining the measure of punishment to be adjudged in the event 
of a finding of guilty. To properly safeguard each accused, pro- 
visions should be made that, 

After 'a finding of guilty and before sentence the fact  that  a disciplinary 
punishment has been enforced must be annexed to the writken charges before 
the court * * * 
otherwise, the failure of an accused to show such fact will deprive . 
him of such consideration. The extent of punishment should be 
measured by the offense charged and of which an accused has been 
found guilty-not by his alertness in calling the court's attention to 
an admitted fact. 

Now, we address ourselves very briefly to what we consider to be 
the most important subject and we say that unless the Congress is 
convinced, and we are not, that there is need for a special court- 
martial, we recommend that we should not have a summary court or 
a special court. We should merely have a court-martial. 

The Department of Defense's proposed B abolishes the summary 
court, retains the present special court and general court, and adds 
new single-officer special and general courts. A greater economy 
in trained legal personnel can be effected by abolishing the summary 
and special courts, leaving only (a) commanding officer's nonjudicial 
pnnislment, and (b) court-martial, the said court staffed by a law 
officer, trial counsel, and defense counsel. 

The Army proposes-ne mean that the Department of Defense pro- 
poses-a court presided over by a single law officer if the accused, 
knowing the identity of the law officer, after consultation with counsel, 
requests that the court be composed of a law officer, instead of by the 
law officer so identified. 

We give him the privilege of being tried by a court presided over 
by a law officer already identified, but then we say we will give bin? 
a trial by a law officer who may be somebody other than the one already 
identified. And then the proposal goes further and strips the accused 
entirely of that privilege by providing that he may have such a trial if 
the convening authority consents thereto. 

I f  we give him the privilege we should let him have it and not take 
it sway with the other hand. 

As the chairman pointed out, our report will be annexed here so I 
need not go into the details of those changes to various sections of the 
proposed Department of Defense bill, to eliminate references to the 
special court n~hich me hope will be abolished the same as the s~ammary 
court. 

Won-, article 37 relating to command influence, we recommend that 
the article be inlplemented by providing that efficiency reports on and 
promotion of l av  officers, trial counsel, and defense c~ounsel s11a71 be 
the sole function of the judge advocate of the service of which he is a 
member, and that no convening authority or coinniancling officer shall, 
directly or indirectly, intervene in the conduct of any trial or its 
results. 

We cannot stress too strongly that every court should have a lam 
officer, trial counsel, and defense counsel, each certified as qualified 
and  we have pointed out in our reports several ways in which i t  can 
be done, and it can be fnrtlzer accomplished by doing away with the 



special as well as summary court. Otherwise, we may revert t,o a 
situation shown in Morris B. Brown v. U.X., No. 50362, decided Octo- 
ber 8, 1958, by the U.S. Court of Claims, volume 143, page 605. 
I n  that case, the plaintiff, Morris Brown, had been commissioned 
in 1042 as an army captain. He underwent the necessary physical 
examinations in connection with his commission and was found nonnal 
in all respects. He was on active duty from Septen~ber 8, 1942, to 
December 1944. He was detailed as regular defense counsel to a gen- 
eral court-martial convened in Paris. He was not a lawyer, had no 
training or experience in the law, and had never served as trial judge 
advocate or defense counsel before a court-martial prior to that t,ime. 

Outside of two periods of hospitalization in December, he served as 
the active defense counsel in 50 or more cases tried from No]-ember 6 
to December 26, 1944, representing Army personnel charged r i t h  
major offenses including capital crimes, black market dealing, larceny, 
rape, desertion, sodomy, striking an officer, and other crimes. Heavy 
sentences were being passed as a, matter of policy, and three or four of 
his defendants received sentences of imprisonment for 99 years. 

The officer who prosecuted most of the cases, in which Brown acted 
as defense counsel, was a former district attorney. I n  all cases Brown's 
opponents were experienced lawyers as were many members of the 
court-martial. Brown had three and sometimes four assistants t o  
help him in the preparation of the cases for trial but none of these 
assistants were lawyers or trained in the law in any degree. Besides 
the heavy sentences meted out to those he "defended," Brown rround 
up being retired for bronchitis and psychonsurosis. 

Senator KEATING. How does a thing like that happen with a inair 
entirely untrained in the law placed in a position like that ? 

Mr. PASTON. That was prlor to the enactment of the Code, of U n -  
form Military Justice. 

Senator I<EATING. Weren't there trained lawyers in the command 
there ? 

Mr. PASTON. There certainly were, because as the decision of the 
U.S. Court of Claims points out they took the trained lawyers that 
they had, one of them an ex-district attorney, but used him for prosecu- 
tion, and used other lawyers as members of the court. They used 
Brown and his assistants, all nonlawyers, to represent defenclants. 
Brown served as "defense" counsel in addition to his other duties 
as a transportation officer. 

No wonder he wound up in a psychoneurotic condition after some 
of his people mere sent up for 99 years. 

Senator GATING. HOW did this case arise, what was the nature of 
this case against the United States? 

Mr. PASTON. Brown sought to be retired and his retirement mas 
denied because a psychiatrist had said that in his opinion Brown had 
this condition before he went on active duty. 

Senator KEATING. This was a review of that finding? 
Mr. PASTON. That is right. 
Witnesses testified that he was in good condition nientally, physi- 

cally, and otherwise, when he entered active duty and that this con- 
dition developed as a result of this experience he had in the Army. 
The Court of Claims wound up with these facts as findings that I 
just read, and directed that he be retired. 



That condition, I don't think can exist today in view of the Unifornl 
Code of Military Justice. 

I think that is the best argument against a proposal I heard re- 
cently by somebody to do away with the Uniform Code of Military 
Justice. 

When my committee met recently in New York, your assistant coun- 
sel, Robinson Everett, Esq., was present. He impressed us with his 
ability and courtesy and we were glad to learn that your great en- 
deavor to improve the administration of military justice parallels our 
studies in this subject. When you sent us your invitation to testi$ 
before you, we not only appreciated the opportunity, but our presi- 
dent, Mr. Bensel, gave us his full support. 

We find no fault with any of the proposals submitted by the armed 
services and the U.S. Court of Military Appeals. We are convinced 
that all have one objective which is to ,determine how to improve the 
administration of mllitary justice, enhance discipline, and at  the same 
time safeguard the fundamental rights of every accused. 

All of us may have different methods which we believe will secure 
the same objectives and, in the final analysis, the decision as to the 
proper methods must be determined by the wisdom of your committee 
and the Congress. We cannot help but pay our tribute to General 
Decker, the Army Judge Advocate General, who has demonstrated 
his dedication to the same objective. 

I n  the course of our study over the years whenever we needed any 
data or statistics we would write to the Judge Advocate General of 
the Army and we always were accorded a courteous, proper, and com- 
plete answer. 

We find no fault with the statement that the armed service should 
rid themselves of unworthy persons, but we do find fault with any 
proposal to brand a man for life with the stigma of a discharge under 
other than honorable conditions, unless such person is given an op- 
portunity, if he is available, to disprove the charges before a court or 
board, with the assistance of counsel and witnesses. 

Many States have statutes providing for severe punishment of hab,it- 
ual offenders. Thus, in New York, a fourth felony offender is sen- 
tenced to a minimum of 15 years to a maximum of life imprison- 
ment. Nevertheless, the U.S. Supreme Court, less than 2 weeks ago, 
on February 19, 1962, in Chewning v. Cuminghm,  held that a trial 
under a State's recidivist statute for being an habitual criminal is 
such a serious one that the rules for appointment of counsel in other 
types of criminal trials apply. 

JTe cite that in view of the proposal by some persons that one who 
has committed several offenses in the Army should be thrown out 
administratively ~vithont a hearing, without a trial, et cetera. 

Major Nordlicht, I hope, will be able to add something to what 1 
have said or omitted, and if you will permit him to make a statement, 
at  the conclusion of which, he and I will endeavor to do our best to 
.nnswer any questions the committee may have. 

Senator ERVIN. We will be delighted to hear Major Nordlicht now. 
Mr. NORDLICHT. I believe Colonel Paston has adequately and well 

covered the study of our committee. As he stated we have been de- 
voting ourselves to the proposed changes in the Code of Military 
Justice. We have not as get completed our studies, re administrative 
discharges. 



It may be conceded that it is adn~inistratively proper to issue ad- 
ministrative discharges in certain cases, such as those who have been 
AWOL for prolonged periods of time or conviction of a felony in 
R civilian court or crimes of a similar nature. 

I-Iowever, it is our firm belief and feeling that in any case where 
an individual who is confronted with a serlous charge mhich mould 
seriously affect his future career that he should be given the oppor- 
tunity of confronting his accusers or witnesses and the absolute right, 
not a privilege, but an absolute right to cross-examine these individ- 
uals and not be conclusively found by written statements that may be 
presented against him. 

I guess that about covers the matters that I would like to add to 
Colonel Paston's statement. 

(The letter and reports previously referred to follow :) 

NEW PORK COUNTY LAWYERS ASSOCIATION, NEW PORK, N.Y., 
DECEMBER 10, 1958 

CONFERENCE ON MILITARY JUSTICE, 3-6 P.M. 

Gmferees 
I 

Representing the Judge Advocate General of the Army: Col. Marion Smoak, 
Chief, Legislative Branch, Military Affairs Division. 

Representing the Judge Advocate General of the Navy : Capt. George A. Sullivan, 
district legal officer, 3d Naval District, New York. 

Representing the Judge Advocate General of the Air Corps: Col. George K. 
Hughel, Chief, Legislative Division. 

Representing the General Counsel of the Treasury : Hon. Arthur C. Rosenwasser, 
Chief of Courts Section, Coast Guard Legal Division. 

Representing the Chief Judge, U.S. Court of Military Appeals: Hon. Alfred 
C. Proulx, chief clerk, U.S. Court of Military Appeals. 

Col. Alfred C. Bowman, staff judge advocate, Headquarters, 1st U.S. Army. 
Col. Arthur Levitt, commanding officer, 1568th Army Judge Advocate Training 

Center. 
Capt. Frederick W. Read, Jr., commanding officer, Naval Reserve Lam Company 
3-3. 

C O ~ .  ~ o a h  L. Lord, staff judge advocate, Headquarters, 1st  region, U.S. Air 
Defense Command. 

Lt. Col. William J. Rooney, assistant judge advocate, New York Army National 
Guard. 

Judge Arthur H. Schwartz, president, New York County Lawyers Association. 
Robyn Dare, Esq., executive director, New York County Lawyers Association. 
Knowlton Durham, Esq., chairman, Committee on Military Justice, New Pork 

State Bar  Association. 
The members of the Committee on Military Justice, New York County 

Lawyers Association : Col. D. George Paston, chairman ; Emile Zola Berman ; 
John Cye Cheasty ; Sheldon Cohen ; Thomas G. Corvan ; James E. Foley ; Joseph 
Henig; Earle Q. Kullman; Irving J. Kurz;  Lawrence G. Marshall; David 
Bomnnoff ; and Charles G. Stevenson. 

AGENDA A 

( a )  The services a re  experiencing great difficulty in obtaining and retaining 
an adequate number of qualified lawyers because of the low pay compared to 
income of lawyers in  civilian life. 

( b )  Physicians in the services have received a pay increase. 
( c )  Should the Congress enact legislation to raise the pay of lawyers in  

the services a s  an inducement to qualified lawyers to join and remain in the 
services ? 



AGENDA B 

( a )  The Judge Advocate General School, U.S. Army, Charlottesville, Va., 
conducts a worthy graduate course in  law. 

(b )  As a further incentive, should the Congress enact legislation to authorize 
the school commandant to award a degree and credits to those who successfully 
complete the course, thereby adding to the professional standard of lawyers 
serving in the Judge Advocate General Corps, creating greater interest by lawyers 
to serve a s  such on active duty? 

AGENDA C 

( a )  The U.S. Court of Military Appeals, in its decisions, has equated the law 
officer of courts-martial to a Federal judge. 

(b )  To enhance his prestige and to increase the efficiency of lawyers to per- 
form that  function, should the Congress enact legislation exempting such lam 
officers from other military duties? 

AGENDA D 

( a )  Thousands of accused a re  sentenced to dishonorable discharge, forfeiture 
of all pay and allowances due and to become due, and to serve a stated term 
of prison cominement. 

( b )  After forfeiting their pay and having served their prison confinement, 
it is presumed that  they have paid their debt to society. But  the dishonorable 
discharge remains on their records a s  a lifetime bloc which interferes seriously 
with their rehabilitation and their efforts to become worthvi-hile members of 
their respective communities. 

(c )  Should the Congress enact legislation changing the dishonorable discharge 
to a n  administrative discharge of individuals who have served a decreed prison 
cominement ? 

AGENDA E 

The Defense Department agrees that  the following proposals should be enacted 
by the Congress : 
Purpose 

To eliminate procedural difficulties and delays under the Uniform code of 
Military Justice, to attain more prompt and efficient administration of military 
justice, thereby benefiting the Government and the individual. 
cost  

Enactment of the following proposals will effect economies in utilization of 
manpower and not increase the budgeting requests of the Department of Defense. 
The principal, features of the proposed legislation. 

1. Single-officer courts.-Based on rule 23 of the Federal Rules of Criminal 
Procedure a n  accused may request and, if the convening anthority consents, 
be tried before a single officer duly certified a s  having the same basic qualifi- 
cations of a law officer (ar t .  26-a). Such procedure will safeguard the rights 
of the individual and reduce time and manpower now expended by multimember 
special courts-martial. 

2. Records of trial.-At present, the use of a summarized record of trial is 
permitted i n  trials by special courts-martial when the accused is acquitted 
of all  charges and specifications or when the sentence does not extend to a 
bad-conduct discharge. A11 records of trial by general courts-martial are  
verbatim complete, even though the sentence is  one which, if adjudged by a 
special court-martial, could be summarized. The proposed bill would provide 
for  a complete verbatim record in  only those cases in  which the sentence adjudged 
includes a bad-conduct discharge or is more than that  which could be adjudged 
by a special court-martial. All other records of trial would contain such 
matter a s  may be required by regulations prescribed by the President. 

3. Review of records of trial.-The present law requires all general court- 
martial cases to be forwarded to the Judge Advocate General even though the 
sentence of the court is such that,  if adjudged by a special court-martial, the 
record of the special court-martial would not have been so forwarded. The 
proposed bill provides that  general court-martial cases in  which the sentence as  
approved does not include a bad-conduct discharge or does not esceed a sentence 



that  could have been adjudged by a special court-martial shall be transmitted and 
c!isposed of in  the same manner a s  similar special court-martial cases. 

The present law requires that  all sentences extending to a punitive discharge 
or confinement for  1 year or more be reviewed by a board of review. The pro- 
posed legislation provides that  cases now required to be reviewed by a board of 
review only because the sentence includes a punitive discharge or confinement 
for 1 year or more will be examined in the office of the Judge Advocate General 
in accordance with article 69, rather than by a board of review, if the accused 
pleacled guilty and if he stated in writing that  he does not desire review by 
board of review. The enactment of this provision would materially lessen the 
number of cases which need to be reviewed by boards of review thereby diminish- 
ing the overall time required to process court-martial cases. As this procedure 
upon review would be employed only in those cases where the accused has pleaded 
guilty, it is  believed that  his substantial rights will not be prejudiced thereby. 

The present law requires the Judge Advocate General to refer article 69 cases 
to a board of review for  corrective action when he finds all or part of the finclings 
or sentence incorrect i n  law or fact. I n  a great many cases, the irregnlarities 
concerned involve matters well settled in  the law, and in those cases the board 
of review's action amounts to no more than the application of those well-settled 
principles, resulting in a n  unnecessary burden on the boards of review and unduly 
increases the time required t o  process court-martial cases. To eliminate this 
unnecessary reference to a board of review, the proposed legislation authorizes 
the Judge Advocate General to correct the irregularity or injustice, vesting in  
him the same powers and authority with respect to those cases that  a board of 
review has. It will be noted tha t  the Judge Advocate General remains authorized 
to refer any article 69 case t o  a board of review in his discretion, and it is required 
that any finding or  sentence incorrect in  law or in  fact be corrected either by a 
board of review or by the Judge Advocate General. 

4. Powers of the Judge Adqocate QmeraZ.-The proposed legslation authorizes 
the Judge Advocate General t o  dismiss the charges when the  court of military 
appeals or the board of review orders a rehearing which the Judge Advocate 
General finds impracticable. It is  believed that  the Judke Advocate General is, 
in many cases, in the best position to  dismiss the charges himself o r  to deter- 
mine whether or not a rehearing is  impracticable. Further, the administrative 
necessity of forwarding the record to the convening authority would, in many 
cases, be eliminated. 

5. Executimz of sentences.-Currently about 407 days elapse between the date 
a n  accused is  tried by court-martial and the date his sentence is  ordered 
executed after review by the U.S. Court of Military Appeals. As a result. many 
prisoners complete confinement before their cases have been completely re- 
viewed. Further, since a n  unsentenced prisoner is not subject t o  the same treat- 
ment a s  a sentenced prisoner, the administration of conlinement facilities is  un- 
duly complicated. I n  some instances, delays i n  completion of the required re- 
~ i e w  have led to complex administrative problems and loss of morale. Conse- 
quently, the proposed legislation provides that  a convening authority may order 
executed all  portions of a sentence except that  portion involving dismissal, dis- 
honorable, or bad-conduct discharge, or affecting a general or flag officer, thus 
elimiriating the differences between sentenced and unsentenced prisoners. No 
sentence extending to death may be executed until approved by the President, 
although the proposed legislation will remove a n  anomalous result under the  
present code by providing that  an accused sentenced to death forfeits all pay 
and allowance, and that  the forfeiture may be made effective on the date the 
sentence is approved by the  convening authority. 

6. New trial.-To better protect the rights of a n  accused, the proposed legis- 
lation extends the time within which a n  accused may petition for  a new trial 
to  2 years from the date the convening authority approves the sentence. Fur-  
ther, the board of review, the U.S. Court of Military Appeals, and the Judge 
Advocate General would be permitted to grant more comprehensive relief than 
is now possible. 

7. Votings and rulings.-It is anomalous to  allow the lay members of a court- 
martial to overrule the law officer on a question which is  purely a n  issue of law. 
The proposed bill provides that  a law officer shall rule with finality upon a 
motion for a finding of not guilty. 

8. Pulzitive articles.-The present code does not provide specific statutory au- 
thority for  the prosecution of bad-check offenses. The proposed legislation adds 
a n  additional punitive article which contains provisions similar to the bad- 
check statutes of the District of Columbia and the State of Missouri, including 



a provision that  a failure to pay the holder of a bad checli the amount due 
within 5 days shall be prima facie evidence of a n  intent to defraud. One of 
the difficulties arising under existing law is the necessity t o  prosecute bad-check 
offenses under one of three separate articles (121, 133, or 134), none of which 
may be considered a s  a bad-check statute. Because of technical difficulties 
tha t  arise a s  a result of the unfortunate pleading of the wrong article, a n  
obviously guilty person sometimes escapes punishment. There are  many diffi- 
culties inherent i n  obtaining a conviction of a n  accused for a bad-check offense 
without proof of specific intent. Because of this, the proposed legislation is de- 
sirable to  provide specific statutory authority for the prosecution of bad-check 
offenses. 

9. ZVonjudiciaZ punishment.-Good military discipline requires that  a com- 
manding officer be given greater authority in  imposing nonjudicial punishment. 
Consequently, the proposed legislation provides that  a commanding officer in  a 
grade of major or lieutenant commander or above may confine a n  enlisted mem- 
ber of his command for a period of not more than 7 days, or impose a forfeiture 
of one-half of 1 month's pay. Under article 15, officers may be punished for 
minor offenses, such a s  traffic violations, by imposition of forfeitures, and they 
a r e  thereafter not handicapped professionally by a trial by court-martial. How- 
ever, in  order to achieve a n  effective monetary punishment for enlisted members 
in  similar cases, it is necessary to  resort to  a trial by court-martial, resulting 
in  a permanent black mark on the enlisted member's record in  the form of a 
conviction by court-martial. The change contemplated by the proposed legisla- 
tion would permit prompt and effective disposition of such minor offenses. I n  
addition, a commanding officer exercising general court-martial jurisdiction mag 
impose on a n  officer or warrant officer of his command forfeiture of one-half of 
his pay for  2 months, instead of 1 month a s  now provided in the code. The 1- 
month limitation has proved unsatisfactory to commanders in  the field and i s  
not cured by the fact  that  a n  officer may be tried by a special court-martial. An 
officer's present and future value within his command is seriously and perma- 
nently impaired by the publicity attendant to  trial by court-martial. When 
such a n  event occurs, prompt transfer of the officer after trial is imperative. 
regardless of the outcome. Such procedure is costly i n  time, money, and man- 
power. I t  is believed to be essential that  commanding officers retain their pres- 
ent power to try officers by special court-martial a s  exceptional circumstances 
may warrant, and to increase the punitive powers of article 15 so that  a n  ade- 
quate punishment can be imposed upon a n  officer for  a relatively minor offense- 

10. Yiscellaneous.-To facilitate administration of confinement facilities under 
the United Nations or other allied commands, the proposed legislation authorizes 
the confinement, i n  U.S. confinement facilities, of members of the Armed Forces 
of the United States with the members of the armed forces of friendly foreign 
nations. 

11. Other proposed changes.-Other proposed changes, of a technical nature, 
a r e  designed generally to improve the administration of military justice within 
the framework of the existing code. 

GENERAL COURTS-MARTIAL, DEMONSTRATION, 7 P.M. 

By : U.S. Naval Reserve Law Unit 3-3. 
Audience : Judge advocate officers, Regular and Reserve, and civilian lawyers 

i n  the  metropolitan area. 

NEW PORK COUNTY LAWYERS ASSOCIATION, 
New York, N.Y., May 1,1959. 

Although the association has over 60 committees, Judge Arthur H. Schwartz, 
our president, found the time and inclination t o  participate in the work of our  
committee and attended i t s  conferences. His suggestion that  we concern our- 
selves principally with a study to find and recommend improvements i n  t h e  
administration of military justice was concurred in unanimously by our members. 

Military justice deals with military discipline, criminal law, procedure, and 
the administration of justice. It involves such matters a s  apprehension and 
restraint, nonjudicial punishment, military jurisdiction, appointment and compo- 
sition of courts-martial, pretrial procedure, trial procedure, rules of evidence, 
sentences, review, and appellate procedures. 



The jurisdiction of courts-martial is entirely penal or disciplinary. They 
have no power to entertain contract actions. They cannot award money judg- 
ments. To repeat, for emphasis, their jurisdiction is  entirely penal or dis- 
ciplinary. 

Where a military court has  jurisdiction of the person and subject matter 
and does not exceed its powers in  the sentence pronounced, its proceedings may 
not be reviewed by the civil courts. Grafton v. U.S., 206 U.S. 333; Hiatt v. 
Brown, 339 U.S. 103 ; 12eaves v. Ainswovth, 219 U.S. 296 ; Swuin~ r. US., 165 U.S. 
553 ; Dynes v. Hoover, 20 How. 65. 

The fifth amendment of the Constitution, which declares that  no person shall 
be held to answer for a capital or other infamous crime, unless on presentment 
or indictment of a grand jury, expressly excepts cases arising in the land or 
naval forces. Under section 8, article I of the Constitution, Congress is em- 
powered to make rules for the government and regulation of such forces. 

The sixth amendment which guarantees the right to trial by jury of the State 
and district wherein the crime shall have been committed is inapplicable t o  
courts-martial, the composition of which is  a matter for congressional action. 
Welchel v. McDonald, 340 U.S. 122. 

Civil remedies, except habeas corpus, a r e  not available to a military defendant. 
This is due to the necessity of preventing interruption of military processes by 
civil courts beyond the remedy of habeas corpus to determine whether military 
jurisdiction was exceeded. Gibson v. US., 329 U.S. 338; Ex parte Endo, 328 
U.S. 283. 

The act of May 5, 1951, effective May 31, 1951, provided a "Uniform Code 
of Military Justice for the government of the Armed Forces of the United 
States, unifying, consolidating, revising, and codifying the Articles of War, 
the Articles for the Government of the Navy, and the disciplinary laws of t h e  
Coast Guard." - - . . . . . . . - - 

Such code has the force and effect of a Federal statute. People v. Benjamin, 
7 App. Div. 2d 410,184 NYS 2d 1, March 24,1959. 
an Army court-martial is a competent and duly constituted tribunal under 

the lams of the United States. The fact  that  procedure under a court-martial 
differs from that  followed i n  Federal and State courts does not detract from the  
forces or competency of its judgments. PZorance v. Dono~un,  283 App. Div. 
153,126 NYS 2d 642. 

Article 36 of the code provides that  the procedure, including modes of proof, 
in cases before courts-iartial * * * may-be prescribed by t h e  President by 
regulations applying the principles of law and rules of evidence generally ap- 
plied i n  the trial of criminal cases in  the U.S. district courts, but not contrary 
to or inconsistent with the  provisions of the code, and that  such rules and 
regulation shall be reported to the Congress; the intent of Congress being t o  
retain power t o  amend the code by changing the effect of any regulation 
which may be abhorent to the Congress. 

THE LAW OFFICER 

Pursuant to  article 36 of the code, the President prescribed a "Manual 
for Courts-Martial, United States, 1951" (Executive Order 10214), specifying 
courts-martial and review procedure, the composition, jurisdiction, and limits of 
punishment of a general court-martial, a special court-martial, and a summary 
court-martial. It provides that  a general court-martial must have a qualified 
law officer and that  the failure to appoint such law officer renders void any  
proceeding of such court. 

'The innovation of having a law officer in  every general court-martial i s  now 
firmly imbedded in the court-martial system. The code provides for  his ap- 
pointment and the qualXcations he  must possess (art.  26) and the U.S. Court 
of Military Appeals has  equated him to a t r ia l  judge in a civilian court. The  
U.S. Court of Military Appeals has  held tha t  the law officer and not the conven- 
ing authority is responsible fo r  the proper conduct of a trial once i t  begins ; tha t  
the convening authority ultimately reviews the legal correctness of the l aw 
officer's rulings, but a s  a n  appellate authority the  convening authority cannot 
assume the powers and duties of the trial judge. U.S. v. Stringer, 5 USCMA 122, 
17 0MR 122. 

THE USE OF THE MANUAL BY MEMBERS OF A GENERAL COURT 

Before the law officer system was instituted, a general court-martial con- 
sisted of a president and four or more additional officers, usually nonlawyers. 
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For their guidance a s  to law and procedure they relied solely on a court-martial 
manual. Each member of the court, the trial judge advocate (now known 
as trial counsel) and the defense counsel, had this "legal bible" fo r  consulta- 
tion and guidance before, during, and after the trial. The USGMA has deter- 
mined that  since civilian courts do not permit a jury to consult a law book a s  
the reservoir of all the law, the members of a general court-martial should not 
be controlled by a prefabricated one-volume law book; that  they should be 
instructed in  the law applicable to the facts  of the particular case by the law 
officer of the court in the same manner a s  a civilian jury receives i ts  instruc- 
tions from the trial judge and not from the manual. A violation of this require- 
ment has resulted in  the reversd of several convictions starting with the  case 
of U.X. v. Rinehart, 8 USCMA 402, 24 CMR 212, followed by the Xtarnes case, 
8 USCMA 427, 24 CMR 237, the  Bchwart~ case, 8 USCMA 731, 25 CMR 235, 
the  Keves case, 8 USCMA 730,25 CMR 234, and  others. 

A general court-martial consisting of a law officer and five or more members 
(ar t .  16), may t ry  persons subject to  the code for  offenses made punishable 
by the code and, under such limitations a s  the president may prescribe, may 
adjudge any punishment not forbidden by the  code (art.  18) .  

A special court-martial consisting of three or more members (art. 16) ,  can- 
not adjudge death, dishonorable discharge, dismissal, conlinement i n  excess 
of 6 months, hard labor without confinement in  excess of 3 months, forfeiture 
of pay exceeding two-thirds pay per month, or forfeiture of pay for  a period 
exceeding 6 months. I t  may adjudge a bad conduct discharge of an enlisted 
person if a complete record of the  proceedings and testimony before the  court 
h a s  been made (art.  19). The members of the court need not be lawyers. 

A summary court consisting of one officer (art.  16), may t ry  enlisted men for 
noncapital offenses. H e  cannot adjudge death, dismissal, dishonorable or bad 
conduct discharge, confinement i n  excess of 1 month, hard labor without con- 
finement in excess of 45 days, restriction to  certain specified limits in excess of 
2 months, or forfeiture of pay in excess of two-thirds of 1 month's pay. The ac- 
cused may refuse to be tried by summary court, in  which event he must be tried 
by a special or general court-martial, whichever may be appropriate (art.  20). 
The summary court officer need not be a lawyer. 

IMPROVEMENTS I N  THE ADMINISTRATION OF MILITARY JUSTICE 

Appreciating the fallibility of any code devised by man and that  future ex- 
perience may require changes i n  i ts  original provisions, Congress wisely provided : 
"The Court of Military Appeals and the Judge Advocates General of the Armed 
Forces shall meet annually to make a comprehensive survey of the operations of 
this code and report to the Committees on Armed Services of the Senate and 
House of Representatives and to the Secretary of Defense and the Secretaries 
of the Departments the number and status of pending cases and any recommen- 
dations relating to  uniformity of sentence policies, amendments to  this code, and 
any other matters deemed appropriate" (art.  67(g) ) . 

The court and the Judge Advocate Generals have been submitting their an- 
nual reports recommending "further beneficial changes for  consideration by the 
Congress to the end of improving the workings of the code," the quoted words 
being taken from their 1957 report. 

Pending the enactment of legislative changes, the U.S. Court of Military Ap- 
peals has improved the workings of the code by interpreting its provisions, by 
i ts  holdings in  the Rinehart case (8 U.S.C.M.A. 402, 24 C.M.R. 212), in  the 
Xtringev case ( 6  U.S.C.M.A. 122, 17 C.M.R. 122), and many other cases, and the 
armed services, a s  f a r  a s  i t  lies within their power, have improvea the workings 
of the code notably by the Army Judge Advocate General (1) in devising and 
operating a circuit court system manned by trained and qualified law officers, 
thereby reducing the number of convictions theretofore reversed by the U.S. 
Court of Military Appeals because of prejudicial errors of inexperienced law 
officers, and (2)  i n  the conduct of graduate or advanced courses a t  the school a t  
the University of Virginia in  Charlottesville. 

When we began our task, we were agreeably surprised to discover that  all per- 
sons in the court-martial system were willing to discuss the workings of the code 
and to probe with us the merits of every proposal for its improvement regardless 
of the rank or station in  life of the idea's originator. 

December 10, 1958, a t  the New Pork County Lawyers' Association, 14 Vesey 
Street, PITew Pork City, our committee conducted a conference attended by Col. 
George K. Hughel, representing the Judge Advocate General of the Air Force, 
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Col. Alfred C. Bowman, representing the Judge Advocate General of the Army, 
Capt. George A. Sullivan, representing the Judge Advocate General of the Navy, 
Hon. Alfred C. Proulx, representing the Chief Judge of the U.S. Court Military 
Appeals, Capt. Frederick W. Reed, Jr., C.O. Naval Reserve Law Go. 303, 
m l .  Noah L. Lord, Staff Judge A\dvocate Headquarters, 1st Region, 
U.S. Air Defense Command, Judge Arthur H. Schwarte, president of the New 
pork County Lawyers' Association, Robyn Dare, Esq., i ts  executive director, 
Knowlton Durham, Esq., chairman, Committee on Military Justice, New York 
State Bar  Association, and the Committe on Military Justice, New York County 
Lawyers' Association, to  wit :  D. George Paston, i ts  chairman, and the following 
members: Emile Zola Berman, John Cye Cheasty, Sheldon Cohen, Thomas G. 
Corvan, James E. Foley, Joseph Henig, Earl Q. Kullman, Irving J. Krue, Law- 
rence G. Marshall, David Romanoff, and Gen. Charles G. Stevenson. It was 
agreed a t  the outset that  (1)  no stenographic minutes would be taken ( 2 )  each 
conferee would speak frankly on every question without fear  of being quoted 
and anything said would not be a commitment by the individual making the  
statement, the principal or government agency represented by him a t  the con- 
ference, (3) that  the purpose of the conference would be a discussion of the 
present law and i t s  administration and to see where and how i t  should be 
improved. At i ts  conclusion, all  agreed that  the mission was accomplished t o  
the entire satisfaction of each conferee. 

Soon thereafter, we contacted the American Legion's Special Committee on the 
UCMJ and the USCMA which we learned had prepared a n  exhaustive report 
and recommendations which we procured and studied. 

Since many of the recommendations of the Legion and those of the armed 
services were a t  variance, we suggested a tripartite discussion to be attended by 
Mr. Finn of the Legion's committee, Colonel Hughel, legislative chief of the  
office of the Judge Advocate General, U.S. Air Force, which is  carrying the  
ball for the armed services in their current recommendations, and our corn- 
mitee, to probe the possibility of reconciling opposing views i n  order to facilitate 
passage of desirable legislation. They agreed to our suggestion in view of our 
demonstrated unbiased goal. However, the Legion's representative because of 
the press of private business, found it difficult to  fix a convenient date  for the  
meeting and he finally abandoned the plan in  view of the impending hearings 
scheduled to be hald by the House Armed Service Committee on H.R. 3387 
favored by the Department of Defense, and on H.R. 3455 favored by the Legion. 

Both bills seek to amend title 10, United States Code, to improve the adminis- 
tration of justice and discipline in  the armed services; the Legion bill, H.R. 
3455, having 21 printed pages, the Defense Department's bill, H.R. 3387, having 
11 printed pages. 

The Legicn bill, H.R. 3455, seeks three principal objectives : 
1. Every court-martial shall have a law officer. 
2. Every accused shall have the right of counsel. 
3. Command control shall be eradicated from the court-martial system. 

We agree that  these objectives a re  desirable. Now, let us see whether H.R. 
3465, if enacted, would accomplish these objectives. 

AVAILABILITY O F  QUALIFIED LAWYERS 

Complete statistics a r e  not yet available for  the fiscal year 195S59. During 
the fiscal year 1957-58, there were 187,171 court-martial cases in  the Armed 
Forces. The boards of review, composed of qualified lawyers, handled 12,193 
of these cases, modifying the findings in  469 cases; 1,616 cases reached the 
U.S. Court of Military Appeals (three civilian judges) which modified 142 
decisions of the boards of review. From 1951 through 1957, there were 1,600,207 
court-martial cases in  the armed services. 

The armed services a r e  woefully short of a n  adequate number of qualified 
lawyers under the present system whereby qualified lawyers a re  employed a s  
law officers in  general court-martial trials and not in  special or summary court 
trials. An intensive campaign to retain lawyers now in the armed services 
and to recruit a n  adequate number of additional lawyers to join has failed to  
fill the need. 

During fiscal year 1958,159,646 special and summary courts-martial were held. 
Assuming that  a similar number of accused will have to be dealt with annually 
hereafter in  other than general courts-martial, military justice will stop func- 
tioning should the law require that  these trial courts be manned by law officers, 
and defense counsel. 

84154--162-16 
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The Legion is right in  insisting on a court guided by a legally trained in- 
dividual, the accused to be represented by counsel because a finding of guilty 
blots his record for  the rest of his life (People v. Benjamin, 7 App. Div. 2d 410, 
184 N.Y.S. 2d 1, Mar. 24,1959). 

The armed services a r e  right in  opposing such a n  amendment because they 
cannot provide a law officer and defense counsel for these 160,000 trials. 

We believe that  a consideration of the fundamentals should untie the gordian 
knot. 
Our solution 

Let there be but one type of court-martial. Abolish the special and summary 
court. Authority to sentence a convicted accused to a dishonorable or bad 
conduct discharge shall be vested in  this court alone, the rights of the accused 
being protected by a law officer, defense counsel, a record of the proceedings 
and the testimony, and the review procedures now extant. 

Does this mean that  this new court will handle 160,000 cases more than i t  
does now? The answer is "No." We suggest that  these cases be handled as  
nonjudicial punishment pursuant to  article 15 of the UCMJ. I n  this way, a 
wrongdoer so punished will not be stigmatized by a judicial conviction, yet 
his punishment will be swifter, a n  important factor conducive to better dis- 
cipline. Where a commanding officer, having the benefit of the recommenda- 
tions of a n  investigating officer and staff judge advocate, believes that  the of- 
fense charged, if true, merits a n  undesirable form of discharge or greater 
penalty than the maximum permitted by nonjudicial punishment, the accused 
may be arraigned i n  the court where, a s  above shown, his rights mill be duly 
protected. 

If the Congress agrees with this proposed solution and adopts it, most of the 
provisions in both bills will become academic because the fundamental objectives 
sought by both sides will have been accomplished. 

The armed services do not object to extending the powers of the law mem- 
ber of court and to calling the president of the court the senior member, but 
express a fear  tha t  circumscribing the  present powers of the president and 
divesting him of that  honorary designation would not substantially enhance 
the position of the law officer. 

A previous suggestion that  the law officer be called the judge and the 
members of the court the jury, is opposed by many who fear i t  would down- 
grade the members and lower the dignity with which every court-martial is 
blessed. 

I t  is  possible to  call a spade a spade and enhance the prestige of the court 
and i ts  members by adopting this suggestion : Call the law officer the law judge ; 
the members of the court the fact  judges; the senior member the senior fact 
judge. 

COMMAND CONTROL 

The Legion seeks to eradicate-command control from the courts-martial sys- 
tem. We have been unable to find anyone i n  favor of command control. 

Congress enacted a law forbidding command control (art.  37 of the code) 
subjecting to such punishment a s  a court-martial may direct any person who 
knowingly and intentionally fails to enforce or comply with any provision of the 
code (art.  98 of the code). The "Court-Martial Manual," section 38, expressly 
forbids such action o r  influence. And the USCMA has reversed convictions 
where command influence was found to exist (United States v. Stringer, 5 
U.S.C.M.A. 122,17 C.M.R. 122, and other cases). 

RULES OF PROCEDURE 

The Legion proposes that  rules of procedure should be prescribed by the 
U.S.C.M.A. instead of by the President, and that  such rules should follow those 
of the U.S. District Clourt for the District of Columbia. This would mean that  
whenever a district court judge should decide that  one of i ts  own rules is 
invalid, the military court system will be controlled in  that  regard by the dis- 
trict court and not by the U.S.C.M.A. And, where the two should be in  con- 
flict in  the interpretation o r  construction of a rule, we would not know which is  
to govern. 

I f  the court should promulgate the rules, it may prove embarassing in any case 
to ask the court to  declare invalid one of its own rules. Under the code the 
President prepares the  manual and submits i t  to  Congress which retains the 



power to control its provisions. In  formulating the manual, the President does 
not shut himself up in an ivory tower. He may call upon the U.S.C.M.A., the 
Judge Advocate Generals, and others, for suggestions, and formulates the 
manual not only from suggestions made by the court but from any other quali- 
fied sources which system, i t  is 'believed, is better than to lodge the rulemaking 
power in the hands of the court alone. In any event, the President is authorized 
to delegate and subdelegate his code authority (art. 140). 

SURRENDER OF MILITARY PERSONNEL TO CIVIL COURTS 

No fault has been found with the present system. The code now provides for 
the removal of civil suits to the district courts in appropriate cases (see. 9 of 
the code). 
Our conolusions 

1. The pay of judge advocates should be increased to assist the armed services 
to retain and recruit qualified lawyers in competition with higher pay offered 
in civilian life. The pay of physicians in the armed services has been increased. 

2. To render the service as judge advocates more attractive and to train them 
to be better qualified to perform their assignments, the commandant of the 
Judge Advocate General's School a t  Gharlottemille, Va., should be authorized 
to bestow suitable credits and degrees upon those who successfully complete the 
required courses a t  such school (H.R. 6064). 

3. Special and summary courtcmartials should be abolished. Offenses, not 
serious enough for trial by the court, should be dealt with a s  nonjudicial 
punishment under article 15 of the code, so that the individual's rights will be 
protected and not permanently stigmatize his record by a conviction, and swifter 
punishment will improve discipline. Such results will benefit the Government 
and the individual and not harm either. Serious charges will be referred to 
the one court manned by a law officer and defense counsel, where a record will 
be made of the proceedings and testimony, and the rights of the accused 
preserved. 

4. Change the respective names as follows : 
Court-martial to Military Court. 
Law officer to the Law Judge. 
Members of court to the Fact Judges 
President of court to the Senior Fact Judge. 

5. The New Pork County Lawyers' Association, the largest local bar associ- 
ation in the country, cognizant of the tremendous number of combmartial cases, 
too many of them handled by persons without legal training with power to 
stigmatize civilian, noncareer, soldiers with criminal conviction records, yet 
aware of the need to maintain discipline in the Armed Forces, has endeavored 
through its Committee on Military Justice, to study bhe problem and offer such 
solutions which may be of aid in the administration of military justice. I t  
is recommended that such excerpts of this annual report a s  may be deemed 
appropriate be furnished to the Committee on Armed Services of the House of 
Representatives and to the Committee on Armed Services of the Senate in con- 
nection with consideration of H.R. 3387 and H.R. 3455. 

Respectfully submitted. 
D. GEORGE PASTON, Chairman. 

NEW PORK COUNTY LAWYERS ASSOCIATION, 
M a g  1,1960. 

MILITARY JUSTICE 

Last year, we submitted recommendations concerning H.R. 3387 and H.R. 
3455, in a desire to be of aid in improving the administration of military justice. 
But the House and Senate Committees on Armed Services failed to report out 
these bills. Article 67(g) of the Uniform Code of Military Justice (10 U.S.C. 
867(g) ) requires the judges of the U.S. Court of Military Appeals, the Judge 
Advocates General of the Armed Forces, and the General Counsel of the De- 
partment of the Treasury to meet annually to survey the operations of the 
code and to prepare a report to the Committees on Armed Services of the 



Senate and House of Representatives, to the Secretary of Defense and Secretary 
of the Treasury, and to the Secretaries of the Departments of the Army, Navy, 
and Air Force with regard to the status of military justice and to the manner 
and means by which i t  can be improved by legislative enactment. The eighth 
annual report has been submitted, repeating, essentially, the same proposals 
for amending the code which have been urged annually since 1953. The Army 
and Navy have been losing more trained lawyers than they gained during the 
last fiscal year. Drastic action, including legislation, is needed to supply the 
incentive for lawyers to seek careers in the services. 

The problem of acquiring and retaining an adequate number of trained lawyers 
is gigantic in view of the large number of court-martial cases handled in a 
single year. Last year alone, the Army had 58,887 cases, the Navy 46,703, the 
Air Force 24,035, the Coast Guard 833, a total of 130,458. General Hickman, 
Judge Advocate General of the Army initiated a program of establishing some 
senior law officers as circuit riding judges who preside a t  courts martial but are 
independent of the commands in which the courts are held, resulting in a higher 
standard of performance, fewer errors, and less reversals by appellate tribunals. 
The Judge Advocate General of the Navy is considering a similar program for 
the Navy. One of the latter's plaints is that new career officers cannot be 
brought into the Navy before the creation of vacancies in ,the regular list, the 
present ceilings on law specialist numbers having permitted only nine young 
lawyers to be integrated into the regular Navy during fiscal year 1959. Despite 
the shortage of trained lawyers, General L. L. Lemnitzer, Chief of Staff, U.S. 
Army, recently declared : "I believe that the Army and the American people can 
take pride in the positive strides that have been made in the administration and 
application of military law under the Uniform @ode of Military Justice. The 
Army today has achieved the highest state of discipline and good order in its 
history." (Department of Army, Pamphlet No. 27-101-18, 7 December 1959). 

RESERVE OFFICERS 

To keep the officer personnel young, reserve officers reaching prescribed ages 
in respective grades are transferred to the Retired Reserve or discharged. 
Because of the shortage of trained lawyers in the armed services, they should 
not be discharged or transferred to the Retired Reserve involuntarily. Section 
6, H.R. 8186, 86th Congress, if enacted into law, will defer such action until 
such an officer completes 20 years of service or until he becomes 60 years of age, 
whichever is earlier. 

CONSTITUTION, NEW YORK STATE 

A temporary State commission on the constitutional convention to study and 
report on proposals for simplification of the constitution has before i t  a report 
prepared by the Inter-Law School Committee, composed of faculty members from 
eight law schools. The report, 225 printed pages, recites the historical back- 
ground of each section of the constitution, discusses the provisions, and recom- 
mends pertinent simplification. Our committee concerned itself solely with 
article XII, "Militia," which relates to the composition, regulation, and officers 
of the militia. We agree that the militia article should be amended where 
found necessary, but only by means of proper constitutional amendments, there- 
by protecting the militia and its officers against purely political intervention 
by the legislature and others. The law professors recommend oversimplifica- 
tion by wiping out the entire militia article and substituting the simple phrase : 
"the legislature shall provide for a militia" or "there shall be a militia," leaving 
i t  to the legislature to enact whatever laws i t  may deem necessary from time 
to time to regulate the militia. Since a Republican legislature may want a Re- 
publican militia and a Democratic legislature may seek a Democratic militia 
and, if the officers' tenure is made insecure against political inroads, i t  is nec- 
essary that the integrity, the tenure, the proper organization and maintenance 
of the militia must remain protected by the constitution. 

The mission of he militia is to provide Reserve components "adequately or- 
ganized, trained and equipped, available for mobilization in the event of na- 
tional emergency or war" and "to provide sufficient organizations so trained 
and equipped as to enable them to function efficiently in the protection of life 
and property and the preservation of peace, order and public safety, under com- 
petent orders of the State authorities." Official Proceedings, National Guard 
Association of the United States, 78th General Conference, 1956, following 
page 387. 



I n  recent years the New York National Guard provided valuable services 
during flood and hurricane crises. I t s  role is "an integral par t  of the first line 
of defenses of the United States." 32 U.S.C. 102. Shall it continue to be main- 
tained, by constitutional provision, prepared t o  fill i ts  important role, or shall we 
permit i t  to  be crippled and frittered away by politicians acting through ever- 
changing legislative personnel? "The existence and maintenance of the Na- 
tional Guard were not to depend upon the legislative will, but were rendered 
permanent and certain by a provision of the fundamental law." Matter of 
Bryant,  152 N.Y. 412,415. 

The legislature properly adopted the "military law" to impleulent the 
"Militia" provisions of the Constitution. I t  may, a s  i t  h a s  done i n  the past, 
amend the military law when necessary. But the fundamental law, the Consti- 
tution itself, protecting the very existence and maintenance of the militia must 
remain inviolate except by constitutional amendment and then only if necessary. 
We oppose the recommendation of the law professors who recommend wiping 
out the constitutional provision, article XII ,  "Militia," with one fell swoop, 
leaving i t  to  succeeding legislatures to erect, build, maintain, wreck, destroy, and 
otherwise interfere with the existence and maintenance of the militia. 

D. GEORGE PASTON, Chacimncm. 

NEW PORK COUNTY LAWYERS' ASSOCIATION, 
Y a y  1, 1961. 

REPORT OF COMMITTEE ON MILITARY JUSTICE 

UNIFORM CODE OF MILITARY JUSTICE 

Article 67g, Uniform Code of Military Justice (title 10, U.S.C.) provides : "The 
Court of Military Appeals and the Judge Advocates General of the Armed Forces 
shall meet annually to make a comprehensive survey of the operations of this 
code and report to  the Committee on Armed Services of the Senate and House 
of Representatives and to the Secretary of Defense and the Secretaries of the 
Departments the number and status of pending cases and any recommendations 
relating to uniformity of sentence policies, amendments to this code, and any 
other matters deemed appropriate." 

The court and the Judge Advocates General have been submitting their an- 
nual reports recommending "further beneficial changes for consideration by 
Congress to the end of improving the workings of the code." The quoted 
words a r e  taken from their 1957 report. 

At the last session of Congress, the Department of Defense favored H.R. 3387. 
and the American Legion supported H.R. 3455. We discussed these bills in  full 
in our May 1,1959, report. The Legion insists that  every accused be represented 
by counsel a t  a courts-martial. The Department of Defense, woefully short of 
trained lawyers, cannot provide counsel i n  every case. We concluded: "Our 
solution: Let there be but one type of court-martial. Abolish the special and  
summary court. Authority to  sentence a n  accused to a dishonorable or bad 
conduct discharge shall be vested i n  this court alone, the rights of the  accused 
being protected by a law officer, defense counsel, a record of the proceedings, the 
testimony, and the review procedures now extant." 

We felt that  ordinary disciplinary measures, with fixed limitations, should be 
imposed by commanders, without foisting a life-time courts-martial stigma on 
individuals guilty of minor disciplinary infractions. 

Our 1959 recommendations were made available to the  American Bar  Associa- 
tion, local bar  associations, the Court of Military Appeals, the Judge Advocates 
General, the Committee on Armed Services of the Senate and House of Repre- 
sentatives, and others interested. 

Finally, on March 1, 1961, the Department of the Army issued a news release 
announcing that  i ts  general officer committee recommended elimination of sum- 
mary and special courts-martial and that  offenses now tried by those courts a s  
disciplinary matters be handled by commanders a s  corrective action. The 
report of the general officer committee was approved by the Secretary of the 
Army. Whether the Congress, a t  i ts  present session, will take any action, has  
not been determined. 

'I'IIE COURT O F  MILITARY APPEALS 

The general officer committee recommended that  the membership of the Court 
of Military Appeals be increased from three to five, with two of these limited to 
4 years' service, one to be appointed every 2 years. H.R. 4352 proposes a chief 



judge and two associate judges with life tenure and changing the name of the 
court to "United States Supreme Court of Military Appeals." A like bill, intro- 
duced in the Senate, bears number S. 830. We approve life tenure for the judges 
as  an obviously meritorious need. To indicate its function, we support the 
proposal to change the name of the court. The word "Supreme" may lead to , 
confusion. The demonstrated ability of the three judges to handle the business 
of the court efficiently indicates that there is no need for adding to their number. 

APPEALS I N  MILITARY JUSTICE CASES 

In  contrast to appeals in civilian criminal cases, convicted defendants in the 
armed services have a full and fair opportunity to secure a reversal of an unjust 
or illegal conviction. 

A 27-year-old Army second lieutenant was stripped of his rank, dishonorably 
discharged, and sentenced to 10 years a t  hard labor. The case of an attempted 
rape of a WAC captain a t  Fort Bragg in February 1954 was unsolved. On 
April 27, the secretary to a visiting Air Force general was assaulted in her 
quarters on the base. The military investigators charged Lieutenant Collins 
with both crimes, even though the WAC captain told the investigators Collins 
was not her assailant. They attempted to persuade her to change her mind. 
This information was suppressed a t  the court-martial. He was acquitted of the 
February assault. Almost 3 years later, he was convicted of the April 27 
assault by circumstantial evidence, although the victim was unable to identify 
him. When the case reached the Judge Advocate General's Office, an analysis 
of the record revealed that key evidence, a fingerprint of defendant allegedly 
found on the door of the victim's room, was either a forgery or was placed on 
the doorknob when the defendant was returned to the scene, purportedly to 
reenact the escape. The conclusion was that the discovery and lifting of the 
fingerprint was "incredible" ; and that the investigators systematically removed 
or withheld from the record most of the evidence favorable to the accused. 
The Army, satisfied that an innocent man was in Fort Leavenworth, freed him 
on January 21, 1956. Recently, President Kennedy signed a special act of 
Congress directing the payment of $25,000 to Collins as  compensation for his 
wrongful conviction, imprisonment, etc. 

MARRIAGES BY MILITARY PERSONNEL O V E R S U S  

Roger M. Wheeler, a Navy fireman apprentice, married a Philippine woman 
without the written consent of his commanding officer, as  required by a pro- 
hibitory general regulation. The regulation included a requirement that two 
persons seeking permission to marry must listen to the advice of a military 
chaplain, have medical certificates showing both to be free from mental illness 
and various diseases, and written consent from parents if either party is under 
21 years of age. Wheeler received a bad conduct discharge, confinement for 
3 months, forfeiture of $25 a month of his pay for said 3 months, and reduction 
to the lowest grade of fireman recruit. April 29, 1961, the appeal was decided 
by the U.S. Court of Military Appeals. Chief Judge Quinn held that  a military 
commander may, a t  least in foreign areas, impose reasonable restrictions on the 
right of military personnel of his command to marry; that examples of real 
dangers that might flow from unrestricted marriage of personnel in foreign coun- 
tries are readily a t  hand. Judge Latimer concurred. Judge Ferguson, in a 
dissenting opinion, declared "illegal on its face" any order requiring a com- 
mander's permission to marry; that marriage is a matter so personalized and 
so little related to military and naval affairs that it cannot be regulated by 
requiring the consent of superior officers. The principle of "reasonable restric- 
tions" upheld by the majority is interpreted a s  being applicable to all armed 
services in foreign areas. 

MORE LAWYERS 

Unable to obtain an adequate number of qualified lawyers, the Army recom- 
mends that the restrictive legal-training provision in appropriation bills since 
1954 should be removed, to permit the Army to send military personnel to law 
school a t  Government expense. The Army points out that procuring a portion 
of the annual requirement for regular JAG officers, through the legal education 
of Regular officers in other branches already committed to an Army career, 
would increase the experience levels in the corps and would have far-reaching 
effects on the retention rate of junior officers. In 1956, the JAGC total strength 
was 1,165 ; in 1957, 1,101 ; in 1958, 994 ; in 1959, 994 ; in 1960, 922. The number 



of career Reserve officers on active duty during those years was: 197, 184, 157, 
130, and 119, respectively. 

We a re  unconvinced that  the Army's suggestion merits approval. ( a )  I t  
mould 'deprive other branches of personnel trained therein. ( b )  Upon gradua- 
tion from law school, they may be attracted by higher pay offered in the practice 
of civilian law, and resign from the Army, causing a loss of personnel to their 
basic branches without the expected accretion to JAG personnel. We recom- 
mend: (1) Require that  the many qualified lawyers now on duty in  other 
branches be assigned to and trained in the JAGC; (2)  abolish the present un- 
produdive practice of commissioning only young untrained first lieutenants with 
the meager pay of thlat grade; (3) attract and retain by accepting qualified 
lawyers and give them the grades and pay commenkjurate with their training 
and experience ; (4) in  OUT May 1,1959, report we recommended, and we continue 
to support, a proposal that  lawyers i n  the armed services shall receive the same 
pay )as medical officers of like grades. I f  higher pay aids in  the recruitment and 
retention of doctors, it may be just a s  effective with lawyers. And, there is no 
reason why a qualified lawyer should receive less pay than a qualified doctor. 

The framers of the 1958 Pay  Act assumed tha t  the way to keep skilled men 
in service was to  set high pay rates a t  the top of the pay ladders. The theory 
was that young men would %d them attractive goals to  work for. The same 
principle was applied to the enlisted structure with adoption of the supergrades. 
Doubt has been raised whether this is working out i n  practice. Many junior 
officers and men claim blat  a splendid salary 20 years from now will not fill the 
grocery bag today. ~Spobty-topoor retention of men in cnitical skills underscore 
this thinking. An imporbant fringe benefit is retirement pay. Recent sugges- 
tions of la contributory system a s  to retirement pay hurt  recruitment and reten- 
tion of personnel. 

FURTHEE BTUDY 

Our committee is continuing i ts  studies with a n  open mind on these and re- 
lated subjects involving the  improvement of the administration of military jus- 
tice. We a r e  happy to repeat our !appreciation for  the aid, cooperabion, and 
advice we have lbeen and  a re  receiving from ithe Judge Advocates General and 
the Court of Military Appeals. The Army's Judge Advocate General, Maj. 
Gen. Charles L. Decker, admits that  the problems a re  very complex and their 
solution involves mIany diverse factors. H e  has offered t o  devote with us  a s  
much time (as may be necessary to a discussion of the problems and the pros and 
cons of the suggested solutions, and we plan to take advantage of the offer. Our 
chairman, Colonel Paston, having served in World War  I1 with General Decker 
and his 'predecessor, General Hickman, our mutual rapport and cooperation is a 
considerable factor i n  the accomplishment of our mission. 

SUBCOMMITTEES 

Our subcommittee A is studying and will report r e  proposed amendments of 
the Uniform Code of Military Justice. Our subcommittee B is studying and 
will report r e  methods for  recruiting and retaining qualified lawyers i n  com- 
petition with higher pay offered i n  civilian life. Subcommittee A consists of 
Harold Nordlicht, chairman ; Lawrence G. Marshall, Sheldon Cohen, Max 
Solorsy, Robert El. Delany, and Richard H. Powers. Subcommittee B consists 
of Earle Qu. Kullman, chairman; Charles G. Stevenson, and Irving J. Kurz. 

DISTRIBUTION 

We suggest that  copies of this report be distributed to the Committee on 
Armed Services of the Senate and House of Representatives, the U.S. Court of 
Military Appeals, the Judge Advocates General of the Armed Services, the 
American Legion, the American Bar  Association and local bar associations. 

Respectfully submitted. 
D. GEORGE PASTON, Chairman. 

NEW PORK COUNTY LAWYER'S ABSOCIATION, 
New YDTJG, N.Y., February 7,1962. 

Hon. SAM J. ERYIN, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 
HONORABLE SIR : We deeply appreciate ,your letter of January 26 wherein 

you acknowledge our committee's long recognized concern with military justice 
and the experience of our members i n  the subject. 



We are  glad to comply with your request that  we furnish you a written 
statement and we accept your invitation to present testimony a t  your hearings. 

Our views on nearly al l  of the topics being consi,dered by you are  covered 
i n  our reports of December 10, 1958, May 1, 1959, May 1, 1960, and May 1, 1961, 
copies of which have been furnished to you. 

I. SUMMARY, SPECIAL, AND GENERAL COURT-MARTIAL 

The American Legion suggested tha t  every court-martial shall have a law 
officer and that  every accused shall be represented by counsel. Although the 
Legion's suggestion is obviously meritorious, the armed services do not have a n  
adequate number of qualitied lawyers for  such purposes. We suggested that  the 
punishing powers of summary and special courts-martial be added to the non- 
judicial punishments now prescribed by article 15 of the code, and that  these two 
courts be abolished, leaving only one court-martial for which there should be 
a n  adequate number of qualified lawyers to act a s  law officers, trial counsel, and 
defense counsel (seep. 6, our report of May 1,1959). 

Our suggestion was adopted by a "Generals Committee." The Army now pro- 
poses to abolish the summary court and retain the special and general courts. 
We are willing to be convinced of the need of retaining a special court. So far, 
we haven't been apprised of any reasons for retaining a special court. 
Conclusion 

Have only one court which may be called U.S. Military Court, in  addition to 
the USCMA. 

If the Congress can be convinced that  there is  need for a special court also 
and that  it can be staffed by the necessary qualified lawyers, i t  may be named 
U.S. Special Military Court. 

11. LAWYERS 

I n  our reports of May 1, 1959, and May 1, 1960, we pointed out the inability 
of the services to obtain and retain a n  adequate number of qualified lawyers and 
we proposed certain remedies. 

There is grave doubt of the success of the Army's effort to secure such lawyers 
(Circular 601-11 Headquarters, Department of the Army, July 18, 1961). While 
it provides that  qualified applicants, with or without military status, meeting 
eligibility requirements for  appointment and active duty in  the Judge Advocate 
General's Corps may be commissioned in the grade of captain o r  higher, the 
eligibility requirements of 20 years active Federal service prior to  attaining 28 
years' service a t  the retirement age of 55, would appear to  bar  any applicant over 
the age of 35. 

The Army Judge Advocate General said tha t :  "In peacetime, the Judge Ad- 
vocate General's Corps can provide a n  adequate number of competent profes- 
sional law officers to fulfill the needs of the court-martial system" (his answer 
to question 20 posed by the Senate subcommittee). 

He also said that  the Army, augmented by the Reserve components, can pro- 
vide military trial judges for any anticipated expansion of the Army (same 
reference). 

I t  would appear that  greater utilization of the Reserve components would ful- 
fill the needs of the court-martial system. 
Conclusion 

The Judge Advocate General should be given a n  opportunity to provide an 
adequate number of qualified lawyers by bringing on active duty a suEcient 
number of Reserve judge advocates. If this method should fail, we refer to 
the methods we recommended in our 1959 and 1960 reports. An additional 
method would be to  hire qualified civilian lawyers on a per diem basis. 

This bill proposes to amend article 15 UCMJ so a s  to provide an increase in 
commanding officers' nonjudicial authority to impose these maximum punish- 
ments: Enlisted personnel: 30 days custody, forfeiture of one-half pay per 
month for 2 months, and reduction to the lowest enlisted grade. Officers: 60 
days restriction and 30 days arrest in quarters or forfeiture of one-half pay per 
month for 2 months (punishment more severe than 60 days restriction requires 
the approval of a general court-martial authority or general officer in  command). 



Conclusion 
The present right of the accused to demand a trial instead of nonjudicial 

punishment (art. 15b, UCMJ, and paragraph 132, Court Martial Manual) 
should be written into this bill in unequivocal language. 

IV. THE ARMY'S PROPOSED B BILL 

This bill abolishes summary courts-martial, provides for a single officer 
general and special court-martial, retains the present types of general and special 
courts-martial, and creates a new type of special court-martial, consisting of 
a law officer and not less than three members. 

We disapprove of the proposed article 16(2) (A). We do not favor a court 
consisting solely of three or more lay members. 

We disapprove of the words "unless * * *" in (2) (C) of the same article. 
If we have a court consisting of a law officer and not less than three members, 
or a law officer only upon the exercise by the accused of such given right, 
such right should not be diminished by the "unless * * *" phrase. 

On page 9, line 18, the word "subsections" should be changed to the singular 
and the words "and (c)" omitted, since the words "and summary" do not 
appear in article 54, subsection (c). 

This is the bad check law which, in substance, was recommended by this 
committee in annex A to its May 1, 1959, report. I t  is now law, having been 
approved October 4, 1961, Public Law 87-385, 87th Congress, H.R. 7657). 

VI. THE ARMY'S PROPOSED D BLLL 

This bill proposes to simplify trials by providing pretrial administration of 
oaths to court personnel, the entry of findings of guilty without a vote on find- 
ings, and for the calling of a session by the law officer without the attendance 
of the court members to dispose of interlocutory motions a s  to defense and 
objections, holding the arraignment, and receiving the pleas of the accused. 
Conclusion 

We see no objection to this bill. 

VII. COMMAND INFLUENCE 

Military justice is the system for enforcing discipline and administering 
criminal law in the armed services, to prevent our armed services from becoming 
an uncontrolled mob. 

Regulations for the government of the Army have been continuously in force 
since the time of the Revolution, even before the colonists declared their inde- 
pendence and long before the Constitution was adopted. On June 4, 1775, the 
Second Continental Congress appointed a committee, of which George Wash- 
ington was the chairman, to "prepare rules and regulations for the government 
of the Army." 

The first Articles of War were adopted June 30, 1775, 3 days before George 
Washington took command of the Continental Army. The system of military 
justice is the product of centuries of experience. While retaining the substance 
which history has proved sound, Congress has periodically reconsidered and 
revised the law in the light of new experience. 

A court-martial is a court of law and justice, determining each case only 
after hearing witnesses and receiving evidence. I t  is bound by certain rules of 
evidence and the fundamental principles of criminal law, and is empowered to 
adjudge only such sentences a s  the Uniform Code of Military Justice permits. 

I t  is undeniable that many commanders believe that a court is an unnecessary 
impediment to immediate imposition of disciplinary punishment ; that we would 
have a better army if commanders were permitted to impose immediate punish- 
ment without a trial. The Constitution, having given Congress the power "To 
make rules for the Government and regulation of the land and naval forces" 
(article 1, section 8),  and the Congress, by the Act of May 1950, having adopted 
the Uniform Code of Military Justice, providing for trial safeguards of accuseds 
in the military services, some commanders have attempted to exercise command 
influence over members of courts by indicating the findings and sentences de- 



sired. The U.S. Court of Military Appeals has  reversed convictions and sen- 
tences which were found to have been influenced by command interference. 

I n  no unmistakable language, the Congress has provided that  there shall be 
no unlawful influence used against any court or any member, law officer, or 
counsel thereof (art.  37, UCMJ) . 

I n  view of article 37 and the decisions of the U.S. Court of Military Appeals, 
the services proclaim that, today, no such influence is used. 

The Army Judge Advocate General states: "It has been made a matter of 
published policy that  a par t  of the mission of the corps is  the duty of safe- 
guarding the complete independence and freedom of discretion of all persons 
performing judicial functions under the Uniform Code of Military Justice." 
(Pamphlet 27-101-87, see. 11, Jan. 3,1962). 
Conclusion 

I n  addition to the safeguards provided by article 37, UCMJ, field commanders 
should not be permitted any v ~ i c e  i n  the efficiency reports or promotions of 
law officers. 

"The lawyers, who clarify the ambiguous facts of litigation, and who by the 
strength of their defensive skill exhibited in both criminal and civil suits 
rescue other persons in  danger of ruin and restore their fortunes, a re  not less use- 
f u l  to  the world than those soldiers who serve their country and their house 
on the battlefield. We consider that  not only soldiers but also lawyers are  
fighting battles in  our s tate:  for the lawyers wielding the weapon of eloquence, 
protect the hope and lives of persons in distress and their children." [Code of 
Justinian (5341. 

Respectfully submitted. 
COMMITTEE ON MILITARY JUSTICE, 
D. GEOWE PASTON, Chairman. 

Senator ERVIN. Major, I would infer from your last statement yon 
probably share my views that written statements are very unsatis- 
factory for use, as evidence in that testimony of George Washington 
when reduced to cold type looks about the same as thnt of Benedict 
Arnold. 

Mr. NORDLICHT. Yes. 
Senator ERVIN. And the greatest instrument for the discovery of 

truth is an opportunity to be confronted with witnesses against one 
and have the privilege of having them cross-examined. 

Mr. NORDLICHT. His demeanor and actual statements on being cross- 
examined mould bring out all the details. 

Senator ERVIN. Does that complete your statement? 
Mr. NORDLICHT. Yes, sir. 
Senator ERVIN. Colonel, I appreciate your reference to Mr. 

Everett. He, incidentally, was the author of a very fine book on mili- 
tary justice. 

Mr. PASTON. I will be sure to get hold of it. 
Senator ERVIN. He served as a Commissioner of the Court of Mili- 

tary Appeals and, therefore, became very familiar with the Code 
of Mililtary Justice and since this time he has written this very ex- 
cellent book. 

Mr. CREECH. Colonel. I should like to ask vou several questions. sir, , , 

with regard to your sthement. 
I have noted that you state that your committee finds no fault with 

any of the proposals submitted by the armed services and the Court 
of Military Appeals. 

Sir, with regard to the Uniform Code and the Court of Military 
Appeals, it has been charged by some individuals and the allegation 
has been made here during the course of our earlier hearing, that 
the code is too unwieldy to work effectively during wartime and, 



therefore, that it should be repealed, that the Court of Milil'tary Ap- 
peals should be abolished, and that the more desirable form of miltary 
justice would be to revert to the provisions of the Elston Act. 

I wonder, sir, if you would care to comment on this allegation and 
this charge. 

Mr. PASTON. I can repeat the language that you quote, that I used, 
that I find no fault with any such recommendation, because everyone 
is entitled to his own o inion. We said in our report that there are 

73 some commanders who elieve that they can train a better army and 
impose better discipline by doing away with all trials and immediately 
punish the wrongdoer on the spot. They may be right if the com- 
mander were a good commander, if he knew that the man really was 
guilty, and there would be no question about that. 

Why don't we carry it further. Why don't we say to people, pro- 
pose it in civil life, do away with the courts and the moment somebody 
commits a crime punish him. That would be the best thing to do. 
I agree, if we are sure we were punishing the guilty person. But we 
do know that there have been too many cases in and out of the Army 
and when I use the Army, I am talking about the Department of De- 
fense, any of the services, of people who were convicted even after 
long deliberation, after testimony of witnesses, who were later found 
to be innocent. 

The celebrated example we had in World War I1 was General 
Patton. He saw a soldier in France who mas sick and didn't want 
to go up to the frontlines again. The General slapped him. We all 
remember that incident. There was a sentence immediately without 
a trial, but it was later determined that that boy was sick, and that his 
physical and mental condition prevented the boy from going back 
into the frontlines. 

There is no need for immediate punishment unless we have a 
proper trial, an endeavor to establish the truth before we punish. 

It would have been very easy for General Patton, and I am only 
using that as an example, to order that boy court-martialed and make 
an inquiry into the facts and establish the truth before deciding 
whether the man should be punished or not. 

So I certainly disagree, and although that is my opinion, I respect 
the other man's opinion. I disagree with his conclusion to do away 
with the Uniform Code of Military Justice. What better example 
do we need than the Morris E.  Brown case? Do we want a repeti- 
tion of that? Do we want to send people away for 99 years when 
they are being defended by an incompetent who is not a lawyer and 
give him assistants who were never trained in the law at  the same 
time providing the prosecution with a former district attorney, and 
with experienced counsel as assistants? 

Sure, that is quick administration, but it is not administration of 
justice. 

Mr. CREECH. Sir, with regard to the Morris B .  Brown case, which 
you have cited, the subcommitee has received information from a 
number of former officers who have served in the Judge Advocate 
General's Corps and other former military personnel. I n  some of 
these letters it has been alleged that, even today under the Uniform 
Code, the military personnel assigned as prosecutors are invariably 
experienced counsel, whereas in some instances inexperienced lawyers 
are assigned as defense wunsel. 



I wonder, sir, if your investigation has brought to light any abuses 
in this area or if you would care to comment upon these allegations? 

Mr. PASTON. There is a provision that the defense counsel must be 
equally competent with the prosecution counsel assigned. There may 
or may not be some isolated instances where the authority convening 
the court has been remiss in that regard. 'I doubt that it was de- 
signedly so. I wouldn't ascribe that to any commanding officer. He 
may have tripped up, and assigned to the prosecution the more ex- 
perienced counsel than the defense counsel. 

I f  you have received such letters, I have received some, too, but 
upon inquiry I h d  that those letters come from lawyers who are 
called in to upset a conviction and they cry injustice. Upon deeper 
investigation we find the injustice in most cases consists of the fact 
that his client was convicted, but justly so. 

And therefore, in most cases, it was not a crying injustice at  all. 
Senator GATING. Of course the same thing happens in civil life. 

I f  the lawyer loses a case, as I have so frequently, his client usually 
thinks that it is because the other side had a better lawyer. I know 
that isn't limited to the military courts. 

Mr. PASTON. If  we try to compare the civil courts, I will say this 
and again I say the Army, I don't know about the other services, that 
their practice can be emulated by many civil courts. When we talk 
about improving the administration of military justice, it is not be- 
cause we find too much Cault with it at  all. We feel like those dedi- 
cated individuals in the Judge Advocate General's Corps that, as 
perfect as it may seem to be, we still are willing to look for further 
improvements if they can be found, and that is what we are doing 
here, and I again here would pay a tribute to the U.S. Court of Mili- 
tary Appeals that that gentleman said should be abolished. 

When we read those decisions and find such clarity, so convincing, 
whether they are the prevailing or the dissenting opinions, that one 
can drink it in and feel happy that we have such a court that renders 
decisions of that kind which can be emulated by some of our civil 
courts and should be-we don't find them doing what some civil courts 
do, to wit, one word "affirmed," "reversed," "granted," or "denied," 
leaving us in the dark as to how they arrived at such a decision and 
whether the facts, events, or circumstances, support or invalidate the 
conclusion. 

Senator KEATING. I figured sometimes they didn't know themselves. 
Mr. PASTON. Well, their excuse is if they give a reason they may 

give the wrong reason for the right result whereas if they just say 
'Laffirmed" or "denied" there may be many reasons for sustaining 
their thinking without anybody knowing it. 

Senator KEATING. Very frustrating when you lose, isn't it? 
Mr. PASTON. Very much so, and very happy when they say 

"affirmed" and if you are on the prevailing side- 
Senator REATING. Yes. 
Mr. PASTON. Keeping the other side in the dark as to what is 

going on. 
Mr. CREECH. Did you have something else to say 2 
Mr. PASTON. I just wanted to say that the decisions of U.S. Court 

of Military Appeals as distinguished from some of the civil courts 
are ,a departure from judicial cowardice exercised by some civil courts 
in that respect. 



Mr. CREECH. Sir, you have mentioned command influence. Just 
prior to the beginning of these hearings, the subcommittee was notified 
by the Department of Army that it was discontinuing its previous 
procedure of permitting instructions of personnel of the court by the 
convening officer or the commanding officer, and I wonder, sir, even 
though we know there is going to be a new procedure there and even 
though the Navy has indicated also that it intends to do ,away with this 
procedure and substitute for i t  a type of brochure which would be 
made available to all courts-martial, has your investigation revealed 
instances of command influence such as that which the Court of Mili- 
tary Appeals made reference to in the Kitchew case, which was handed 
down in late December. 

Mr. PASTON. There is no question that command influence has been 
exercised. It is human nature where a man commands a unit, in the 
Armed Forces to shortcut the imposition of discipline which he con- 
siders a morale builder of his unit for combat efficiency and so on. 

And so to bring about those results he is naturally inclined to in- 
struct the members of the court that he will not countenance these 
offenses inferring to them that he wants a quick conviction and a 
maximum punishment. 

The Army, by issuing its directive, has again apparently taken the 
initiative as it did several years ago in appointing these law officers 
but I don't think that is enough, because if we have today General 
Decker as the Judge Advocate General of the Army, and he has been 
working in setting up-well, General Hickman preceded him in setting 
up these law officers, training them properly, and so on, and General 
Decker now with instructions by directives about no instructions to 
the courts and so on, we don't know who the judge advocate will be 
tomorrow. While he is aiming for the proper objectives in his direc- 
tives, your committee should, and that is our recommendation, take 
these fine directives and write them into the law, so that there will be 
no question in the minds of commanders today or tomorrow as to what 
the intent of Congress is a b o ~ ~ t  the absolute eradication as far  as we 
possibly can of command influence. 

Mr. CRBEGH. Sir, you have indicated, of course, that you favor the 
uniform code as opposed to earlier types of military justice, or provi- 
sions for it. I wonder, sir, what are your observations with regard 
to the manner in which the code is operating at  this time and have 
you observed any improvement in the quality of military justice as 
a result of the code? 

Mr. PASTON. When we try to look back at  the time before they had 
the uniform code, we are immediately impressed by the admirable 
necessity of the uniform code and the way it's been operating. There 
have been some abuses already and there will be but they have been 
insignificant. 

The endeavor to improve the code itself will not bring about the 
result unless the administration of the code is done properly. We 
try to  improve the code as much as we can foresee it should be im- 
proved, but those charged with its administration must administer it 
properly. The Judge Advocates General of the services must super- 
vise the people below who conduct the trials, who appoint the courts, 
review the findings and sentences, and so on. The human element 
plays a part in many of these instances against which we cannot 
provide in advance in every case. 



Seepages of personalities, little things of that kind must come in 
and me can't eradicate them all. We can do the best we can. Beyond 
that we are human beings, we are not perfect and we can't expect 
everybody else to be perfect. 

Mr. CREECH. Sir, you have spoken of the desire for uniformity in 
the administration of justice and the problems that occur in admin- 
istering the uniform code. 

Your statement recommends that- 
no disciplinary punishment shall be imposed for an offense punishable under 
this article if the accused has prior to the imposition of such punishment de- 
manded trial by court-martial in lieu of disciplinary punishment. 

You go on to state that no member of the Navy or the Coast Guard 
may demand trial by court-martial and endure punishment under 
article 15. 

Now, you say that the Army and the Air Force provide this. 
Would you care to comment further with regard to your study and in- 
vestigation as to whether you feel there would be any additional diffi- 
culty if this provision were implemented for all the services? What 
effect mould it have on the Navy and the Coast Guard? 

Mr. PASTON. I t  shouldn't be too difficult for the Navy and the Coast 
Guard to work out the methods of handling these situations. 

Basically, if we say that as to members of the Army or Air Force 
no disciplinary punishment shall be imposed for an offense punish- 
able under this article if the accused has prior to the imposition of 
such punishment demanded a trial by court martial in lieu of dis- 
ciplinary punishment and then go on to say that this does not apply to 
members of the Navy or the Coast Guard, we are telling the members 
of the Navy and Coast Guard that "you are not on an equality with 
the boys in the Army or Air Force. They are given these privileges 
not to accept non-judicial punishment, but to demand a trial by court- 
martial, but not you.'? 

We start out taking people into the armed services and downgrade 
them from civilians because they don't have all the constitutional 
rights that a civilian has, grand jury, and so on. Then we go further 
by telling those in the Navy and the Coast Guard, "You are even fur- 
ther down the ladder.'' We don't think it is right. 

Senator ERVIN. I n  other words, Colonel, by the resort of discipli- 
nary nonjudicial punishment where a man wants to contest the issue 
of his guilt or innocence he has in effect been found guilty without 
trial by his commanding officer, isn't that so? 

Mr. PASTON. Yes, unquestionably, there is no doubt about it. 
Senator ERVIN. And the Army practice has always been to give the 

man the choice of a summary court or accepting company punishment. 
Mr. PASTON. That is correct. 
Senator ERVIN. And your position is that this privilege which the 

Army gives to the man in question to make a selection whether he 
will take company punishment or a summary court, ought to be ex- 
panded to the other branches of the service. 

Mr. PASTON. That is the least we ought to give to every man in the 
armed services. 

I can go on and give you cases, actual cases, where I know of indi- 
viduals who received a letter from the commanding general reading 
in substance : "because of these facts that were brought to my attention, 



I intend to give you disciplinary punishment. Reply by endorse- 
ment hereon whether you want that or whether you want to stand 
court-martial." I prepared a man's reply and said, "I am innocent. 
1 clemand a trial by court-martial," and we wound up convincing the 
commanding general of this man's absolute innocence, and he was not 
punished. 

Every man is entitled to that and we don't believe that there should 
be any discrimination against the boys in the Navy and the Coast 
Guard, which this does. 

Mr. CRBECH. Sir, does your study indicate instances in which you 
feel there would be justification for different types of administration 
of justice by the various services? 

I n  other words, provisions comparable to this which might be per- 
mitted by one service and not another and where there might be 
justification for i t ?  

Mr. PASTON. I understand there has been a long cry by the Navy 
over the years that they are different than the other services, that their 
boys are out on ships and they can't pull into ports to have trials and 
they must have their own special courts and everything else special for 
the Navy. 

The Navy forgets the thing that we are all driving for and that is 
the rights and protection of each individual against unjust convictions 
and punishments. Raving taken away certain rights from him when 
he was called into the service we shouldn't go beyond that. I f  they 
can't try him immediately then, too bad. Try him when you come 
mto port for overhauling your ships or on other occasions when you 
can do it conveniently. But that man is entitled to a trial, give it to 
him, and a proper trial, defended by counsel, with a law officer of the 
court. Let's do it right so that neither he nor his kin can later com- 
plain that the armed services gives those in the services a raw deal. 

We should not make it convenient for them to make any such 
accusation, because far and by large most people do get justice. We 
just want to eliminate, by proper means, the few individuals who spoil 
it for the greater majority. 

Mr. CREECH. Sir, I realize that here you have been speaking of the 
court-martial and not of administrative discharge. Mr. Nordlicht has 
spoken about the study which your committee is doing of administra- 
tive discharges. 

First of all, I should like to inquire as to when you will complete 
this study ? 

Mr. PASTOX. For the past several years we have been devoting our- 
selves to proposing changes in the Uniform Code of Military Justice. 

Frankly, the administrative discharge and its abuses have not oc- 
curred to us until recently when your committee started its hearings 
here, and we became alive to the need for an investigation into that 
and the correction of abuses which may be found to exist. 

I don't know how much longer your committee will be engaged in 
its study, but we are a t  your service. We will be glad to devote our- 
selves to an intensive investigation and study of that particular sub- 
ject since we have up to this point completed our studies on the uni- 
form code. 

Senator ERVIN. The subcommittee will certainly be glad to have 
any facts or results of your investigation on the question of discharges 



or any recommendation you may make with respect to it. I would 
infer from what you and Major Nordlicht said that you feel a man 
ought not to be given less than an honorable discharge, or a discharge 
under other than honorable conditions, unless he is glven at least an 
option either of accepting such a discharge without a hearing before a 
board or of having a hearing before a board in which he would have 
an opportunity to be represented by counsel and an opportunity to 
present testimony of witnesses. 

Mr. PASTON. That is generally true. There are exceptions, of 
course. Where a man has absented himself without leave for several 

ears and we can't h d  him to give him notice to appear before a 
goard, yet we want to get him out of the Army. Or he has been eon- 
victed of serious felonies by a proper trial in a civilian court. Things 
of that kind may not require a hearing, if the facts are there and he 
cannot disprove them. 

Otherwise, we certainly insist on a proper hearing before a board or 
court at which he may be represented by counsel, et cetera. 

Mr. CREECH. Sir, with regard to the statement of the chairman 
which is somewhat a restatement of an item in your statement, I 
should like to inquire, sir what relation, if any, there is between your 
statement that no nonjudlicial punishment should be imposed where 
the individual requests a court-martial, and the position that the 
armed services should rid themselves of unworthy persons via the 
administrative discharge ? 

We have been told here earlier that the administrative discharge 
proceeding is not an adversary proceeding. This has consistently been 
the position of the representatives of the Department of Defense and 
for this reason, they suggest, the individual is not accorded counsel in 
many instances and in other instances there is no provision for the 
subpena or for the receipt of depositions. Also, with regard to what 
you mentioned just a moment ago, with regard to conyictions, it ap- 
pears that, even where cases are on appeal and no declsion has been 
rendered on the appeal, individuals are still subjected to administra- 
tive discharges? 

I wonder, sir, if you would care to tell us about that. 
Mr. PASTON. If  the man is available, and notice is given to him 

that a board hearing will be held on a certain date, and he is given 
the privilege of bringing in witnesses or to controvert *the charges 
made against him-let's take an outstanding example, a charge is 
made against him that he has been convicted of three felonies iiz 
civilian life. He should be given the right, if he can, to show that 
he was not convicted 'or those convictions were brought about 
improperly. 

I n  other words, if he can disprove the charges by means of wit- 
nesses, or cross-examination, and show that the witnesses against 
him are not telling the truth, he should be given 'that opportunity. 

But if he defaults on the hearings after being given due notice, 
if he can be found, thereby in effect admitting that these charges are 
true, I think the services should have a right to mete out an admin- 
istrative discharge. 

Mr. CREECH. Thank you, sir. 
Mr. Everett has some questions he would like to ask at this time. 
Mr. EVERETT. If the chairman has no objection I would like to 

note for the record in connection with some of Colonel Paston's re- 



marks the cooperation that was given by his committee to the staff 
when I had the occasion to go to New York and confer with his group. 
They were most cooperative, as were the members of the committee 
headed by Mr. Frohlich who will appear later, the committee from the 
Association of the Bar of the City of New York; and at  that time 
they furnished extensive cooperation and extensive material which 
I am sure the chairman would like noted in some way. 

Senator GATING. We are very grateful to both these organizations 
for their help to our staff which has been very significant. 

Mr. EVERETT. Colonel Paston, in connection with the undersirable 
discharge, it is our understanding that there are occasions when an 
undesirable discharge can be ven to the person who has a repeated f pattern of misconduct, and w ere in some instances the undesirable 
discharge would be furnished without his being provided legally 
trained counsel. 

Would this be analogous to the situation mentioned in your state- 
ment about the recidivist, the habitual offender, under New York law ? 

Mr. PASTON. YOU are perfectly right and that is the reason I 
mentioned that case. 

Mr. EVERETT. NOW, in some instances, Colonel Paston, both in con- 
nection wikh officer cases and enlisted men's cases, we have received re- 
ports that discharges occurred under other than honorable conditions 
despite the objections of the person being discharged and despite his 
request for a trial by court-martial of the misconduct which was to 
be made the basis of the administrative discharge. 

I n  that type of situation, do you think there should be an absolute 
right of trial by court-martial if the man is to be discharged under 
other than honorable conditions? 

Mr. PASTON. There is absolutely no question about it because one 
of the worst sti-pas that we can fasten upon any man is to give him 
a discharge for other than honorable conditions or a dishonorable 
discharge. He goes throughout life with i t ;  it is a very bad thing and 
he certainly should have the right to counsel. 

We overlook another thing in that regard. 
Too many of these boys are very young, and when they are told, 

"That you can get out of the service by accepting an administrative 
discharge without honor," too many of them say, "OK, I will take 
it," because their main object is to get out. The blot on their life 
doesn't dawn upon them until several years later when it is too late 
for them to do anything about it. 

Senator KEATIWG. That is right. Several tragic cases were brought 
to my attention of young boys who were not really bad who did that 
very thing. They were sick of Army life and so when they had some 
little minor infraction, they told them they could get out and then 
they come around several years later it is pretty hard to change that. 

Mr. PASTON. That is right. I think we have to protect these boys 
against themselves. The way to protect them is, before me issue any 
such paper that is going to smear them for life, is to give them a 

roper trial. When I say a proper trial, I mean appoint a defense 
yawyer who can properly represent them, and it ties in again with 
no command influence, and establish whether the boy is really guilty. 
I f  there is any reasonable doubt of his guilt, don't put that tag on him. 

Mr. CREECH. Sir, I would like to inquire if you feel it would be 
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desirable to have as a mandatory requirement that counsel be assigned 
to any serviceman who is a minor, less than 21 years of age. I s  that 
what you have in mind when you talk about the age of these young 
men ? 

Mr. PASTON. Well, when we say minor, if the company commander 
or some other commander wants to give the man some extra duty, 
kitchen police or something of that kind, and so on, he shouldn't have 
defense counsel for that. That is an acceptable disciplinary measure. 
But where we are going to tack on a dishonorable discharge or a 
discharge without honor, and so on, in emvery one of those cases, abso- 
lutely, give them a proper trial and let him have defense counsel and 
let it be properly reviewed, and so on. 

Mr. CREECH. Would you make that mandatory, sir, even if he waived 
it, for a young man who is under 21 years of age who may say, "I 
waive the right to counsel." Would you still make it mandatory? 

Mr. PASTON. I would think so, even in that case. 
Now, there may be objection to that. Nevertheless we do know that 

up until recently where an accused at a court-martial pleaded guilty, 
the prosecution was still required to prove a prima facie case, and if 
there was no proof of such prima facie case beyond a reasonable doubt 
the plea was ordered withdrawn and that the trial proceed as under 
a "not guilty" plea. He had that protection. 

Under the new proposal that is to be done away with. Even if the 
boy says, "I don't want defense counsel, I don't want anything." I f  
he is a young boy, it is going to be a serious thing, and I think we 
ought to make it mandatory to req~zire at least a prima facie case 
and let defense counsel cross-examine the prosecution witnesses. 

Mr. EVERETT. Colonel Paston, I gather from your earlier testimony 
that you favor the Army's law officer plan. 

Would it be your opinion that ;this should be formalized by statute, 
with the field judiciary man who is a circuit rider and does nothing 
else but serve as a military judge? 

Mr. PASTON. If  any of these things that the Army has or proposes 
are good, and we think they are good, I think they ought to be formal- 
ized by statute, so that there wlll be no question at  any time in the 
future as to what Congress intended here. Unless you formalize it 
and put it in the statute, a year from today or several years or even 
sooner than that, no one will know what the thinking of your com- 
mittee was or what Congress intended, and we may again revert to 
what obtained before, willy-nilly, or worse yet like in the Brown case. 
Therefore, I think it is necessary for you to put it right in the statute. 

Mr. EVERETT. And the field judiciary would be one of the things that 
you think is good, I gather? 

Mr. PASTON. It has already proven to be a. very good thing. 
Mr. EVERETT. NOW, Colonel Paston, so far as the subcommittee is 

informed, no criminal punishment is imposed in a civil court without a 
judge presiding over the trial. 

I n  light of the stigma that attaches to an undesirable discharge, 
what would be your opinion of pro osals that a qualified lawyer simi- B lar to the law officer should presi e at a board hearing which would 
consider any proposed undesirable discharge ? 

Mr. PASTON. An undesirable discharge is so revolting that the first 
suggestion that you make that a qualified law officer presiding over it 



is the least safeguard that we should have, and I think we should 
search even further to see if we can find even further safeguards to 
make sure that no one is accorded an undesirable discharge unless the 
evidence against him is very clear and convincing, and beyond any 
reasonable doubt. 

Mr. EVERETT. Colonel Paston, with reference to some of the earlier 
questions and answers pertaining to command influence or alleged 
command influence over defense counsel, I would like to ask your 
opinion of a situation which has recurred in some of the complaints 
made to the subcommittee. 

The complaint runs along these lines: That X is a defense counsel 
and he gets several acquittals and light sentences whereupon either 
he becomes a trial counsel or he becomes a claims okcer or legal assist- 
ance officer on a full-time basis. 

I f  this complaint were verified or corroborated, would that, to your 
mind, constitute a type of conmand influence ? 

Mr. PASTON. On those facts alone, I would not say so, because we 
don't know what really motivated the change. It might have been 
coincidental that lie got a lot of acquittals and then lie was transfer- 
red to some other duty where he was needed and they wanted to train 
somebody else as defense counsel in which event, of course, there would 
be no command influence. 

But if upon investigation it is found out that a local commander 
did that only because he has been securing acquittals when the com- 
mander wanted convictions, then undoubtedly something should be 
done about it. 

Mr. EVERETT. Colonel Paston, there have been some proposals that 
civil-type offenses committed in the United States by military per- 
sonnel should always be tried in civil courts if there were jurisdiction 
in a State or Federal civil court, instead of being tried by court- 
martial wen if there were a violation of the Uniform Code of Mili- 
tary Justice. 

How do you feel toward these su gestions ? 
Mr. PASTON. I think that the f iscretion that we give to the mili- 

mry today should remain, because where a member of the force, the 
Armed Forces, commits some very serious crime on the outside, and 
he is brought before the civilian court and given a suspended sen- 
tence or a slap on the wrist, the Army, and again I use the t e ~ m  
"Army" meaning any Armed Force, should have the right if it sees 
fit to try him by court-martial, and, if guilty, to mete out a proper 
sentence because otherwise it will reflect adversely against the Army 
and harm the morale of the service. 

Mr. EVE~TT.  The Powell committee, as you recall, recommended 
that military jurisdiction over retired personnel not on active duty 
be terminated. 

Do you have any views on this point? Should retired personnel 
be subject to military jurisdiction? 

Mr. PASTON. YOU say the Powell committee recommended t,o do 
away with it? 

Mr. EVERETT. Yes, sir, that is my understanding that the Powell 
committee report recommended that this jurisdiction be terminated. 

Mr. PASTON. What was its purpose, do you remember? 



Mr. EVERETT. AS I recall, the thought apparently was that the 
jurisdiction wasn't necessary and it occasionally created problems 
when the military were asked to exercise this jurisdiction over people 
who were for many purposes civilians, although they were still dram- 
ing military retired pay. 

Mr. PASTON. Well, the President still has power to call a retired 
officer back to active duty, and I don't see any crying need for wiping 
out military jurisdiction over retired persons for military offenses 
while on active duty. 

Mr. EVERETT. Colonel, last week the subcommittee heard some testi- 
mony about the following type of case : A man is convicted in a civil 
court of a felony which he appeals, and he is given an undesirable 
discharge pending completion of the appeal, whereupon the appeal is 
successful and the charges are dismissed. 

Under those circumstances if he applies for a change in the unde- 
sirable discharge and this is denied, what would be your reactions 
as an experienced attorney to the result in that type of case? 

Mr. PASTON. I assume it was denied by the board for correction? 
Mr. EVERETT. Or discharge review board, perhaps both. 
Mr. PASTON. We have been very much disheartened by the actions 

of that board which was set up by Congress to alleviate the task of 
Congressmen to enact special bills. From our observations that board 
has been denying applications for relief in too many cases which 
should be granted. You asked me the question as a lawyer. Some of 
those cases are appealed to the court of claims which in some instances 
reverse the decisions of the board for correction. 

Mr. EVERETT. Colonel, with reference to command control the sub- 
committee has heard testimony from some of the earlier witnesses 
about effectiveness reports or efficiency reports as a possible instru- 
ment of command control. Particularly last week the subcommittee 
heard testimony with reference to a practice in the Army and the Air 
Force whereunder the senior member of the board of review, the chair- 
man, provides an efficiency rating on the junior member. 

What comments, if any, do you have about this type of practice, as 
it pertains to command control. 

Mr.  ASTO TON. I don't think that the senior member of the board 
should write the efficiency report on his junior members, because it 
would be like a senior circuit judge writing a report on his associate 
members to compel unanimous decisions in every case, even though 
there might otherwise be dissenting opinions. 

The remedy there, I think, should be this: that the senior member 
of the board should make a report to the Judge Advocate General in 
which he outlines what he considers to be the qualifications of the mem- 
bers of his board, but then let the Judge Advocate General review 
these reports that come to him from the senior member as well as 
others, and upon such review and even further investigation and ques- 
tioning of these people who give him the facts, have the Judge Ad- 
vocate General only make out the efficiency report. 

(Discussion off the record.) 
Mr. EVERETT. Colonel, with reference to the recommendations in 

connection with the special court and the summary court, would it be 
a correct statement of the New York County Lawyers Association 
position that both the summary and the special should be abolished, 



t,hat as a second most desirable alternative the summary be abolished 
and the special retained, and if the special is retained a law officer 
should be made available in connection with the special court-martial ? 

Mr. PASTON. If we stick to fundamentals and basics we can never 
go wrong. Every trial should have a law officer and defense counsel. 

Army regulation 635-105 prescribes means and procedures to elimi- 
nate officers from the Army for alleged substandard performance of 
duty and for moral or professional dereliction or in the interests of 
national security. 

Under section IV, para ra hs 10 a and b, the mere fact that a board F has been appointed 1s a ' prima facie" case for elimination, and the 
respondent has the burden of proof to show why he should retain his 
status. Section 11, paragraph 4a, specifically provides : "The burden 
of proof rests with the respondent to produce convincing evidence that 
he should be retained." 

This is quite a departure from the rule in civil and criminal cases 
where the plaintiff and the prosecution, respectively, have the burden 
of proof. The burden is upon an employer to establish a defense 
of justifiable discharge and not upon the employee to prove that 
he was wrongfully discharged. The law will not assume that a servant 
has been derelict in duty from the fact that his employer has dis- 
charged him. The burden is cast upon the employer of proving facts 
in justification of the dismissal. Linton, v. UnexceZZed Fireworks Go., 
124 N.Y. 533,27 NE 406 ; Hemeshoff v. American & British Mfg. Co., 
164 App. Div. 238,149 N.Y.S. 703. 

Under section V, paragraph 20, ,the legal adviser "may" be called 
upon to advise on the admissibility of evidence, arguments, motions, 
or other contentions of counsel, procedures, "and any other matter 
determined by the president of the board." 

The president of the board is not a lawyer. He rules upon ad- 
missibility of evidence and any other matter which he determines and 
he may or may not call upon the legal adviser for advice, and need 
not follow such advice even if he asks for it. Since an adversary 
proceeding is contemplated by the requirement that the recorder and 
respondent's counsel must be Judge Advocate General's Corps offi- 
cers (sec. 11, par. 4 h, 1, and j) ,  it follows that the president of the 
board, who makes the legal rulings, should be a lawyer; otherwise, a 
provision should be made that all such rulings shall be made by the 
legal adviser. This may be done by eliminating the words "and 
may be called upon to advise," and to substitute therefor the words 
"and shall rule." 

m 

"Legal technicalities" are not permitted (sec. IV, par. 10e). This 
may mean that objections to  hearsay will be overruled, in which 
event an officer may be eliminated upon records and papers without 
affording the respondent an opportunity to question the authors of 
such papers and be cashiered out of the Army upon the flimsiest proof 
of the charges. The respondent would thereby be deprived of his 
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right to  office, a very valuable right, and be cast in shame. Such pro- 
cedures do not accord with the fundamental rights of due process of 
which we rightfully boast. 

Mr. EVERETT. And should have what, sir ? 
Mr. PASTON. Defense counsel and a law officer, every court. 
The only reason we recommend that we abolish the special as we11 

as the summary is to have more legal talent available for those 
purposes. 

I f  the services can convince us that they really need a special court 
we will go along with it and say : "OK, if we maintain those other fun- 
damentals," but so far  we have not been convinced that there is any need 
for a special court and, therefore, we think that if we wipe out the 
special and the summary, there will be sufficient legal talent available 
to man those courts, that cot&, one court. 

Mr. EVERETT. SO, then with respect to objections that there would 
not be enough lawyers to do the job, you feel that the elimination of 
the summary and the special court would, in the long run, cnt down 
on the needs for lawyers, rather than increase i t ?  

Mr. PASTON. That is correct, because we are increasing nonjudicial 
punishment under article 15 which in effect is what the summary and 
s ecial court could do without the BCD's. The Judge Advocate 
Jeneral, as we show in our report of Febrrrary 7, said that the Judge 
Advocate General's Corps can provide an adequate and competent 
number of professional law officers to fulfill the needs of the court- 
martial system. He  apparently knew what he was talking about. 

Mr. EVERETT. That is all. 
Mr. WATERS. AS I under~tand i t  then, Colonel Paston, you would 

favor the increase of discretion of the unit commander to  impose 11011- 
judicial punishment through the absence of a summary court? 

Mr. PASTON. Yes. 
Mr. WATERS. Would there be any safegnard built into this non- 

judicial punishment to be imposed by the company commander? 
Mr. PASTON. A safeguard as to  what, sir? 
Mr. WATERS. AS to  appeal. 
Mr. PASTON. Yes, that is provided. I f  the individual considers the 

punishment meted O L I ~  to him too severe and unwarranted he has the 
right of appeal. 

Mr. WATERS. But as I understand the article, meanwhile he has to 
serve that punishment while he is appealing? 

Mr. PASTON. That is correct. 
Mr. WATERS. DO you have any suggestion in connection with the 

fact that an accused serviceman who has an opportunity to  select 
a nonjudicial punishment, declines this and demands a court-martial, 
might then be tried by a summary court officer appointed by the 
same commander from whom he declined the nonjudicial punishment 
and that this mi&t adversely affect the trial? 

Mr. PASTON. ?TO, because if we have our judicial system we are 
trying to set u p  where the law o6cers and all judge advocates are 
absolutely inde endent of command, then we have no fears that the P commanding o cer or the convening authority may select John Doe, 
a qualified law officer and who knows that he must act independently 
regardless of the commanding officer's desires rewarding conviction 
and punishment, because he takes the position: Y?ou offered to give 



this man nonjudicial punishment, he refused i t ;  he demanded a, trial 
by court beca~~se he thinks he is absolutely innocent, I, the law officer, 
as a judge sitting here, now will consider whether the man is innocent 
or guilty and I will not be influenced by command or anybody else. 
I will judge the case sim ly on the facts." f Mr. WATERS. And, co onel, further on in your statement where you 
discussed the wording that the court be composed of "a" law officer, 
instead of L'tl~e" law officer, did you have in mind something akin to 
the civilian provision for change of venue? 

Mr. PASTON. NO. I n  that proposed bill they say that if the con- 
vening authority appoints a court with a law officer the accused may 
elect to be tried by a court consisting of a law officer-the word "a" 
that we are afraid of. After the law officer has been identified, you 
wive the accused the right to  be tried by that law officer, he considers 
Kim to be absolutely honest, you give him the right, however, only to  
be tried by a court presided over by %" law officer, it might be some- 
body who hasn't been identified, and he doesn7t know who i t  is. SO 
we say that the word "a" should be %e" the one who has already been 
identified to him. You have 'ven him that privilege. 

Mr. WATERS. Thank you, (!%onel, thank you, Mr. Chairman. 
Senator ERVIN. Colonel, we are certainly indebted to you and Major 

Nordlicht for appearing beSore us and the subcommittee will welcome 
any further suggestion at any time either one of you may see fit to 
make them. I am certain the objectives of this subcommittee are the 
same as the objectives of your committee and the same as the objec- 
tives of the Armed Forces themselves. 

We certainly thank you. 
Mr. PASTON. Thank you, sir. Having worked over the many years 

apparently in the dark as to whether there would ever be any fruit to 
our work and we find that your committee now is working along par- 
allel lines and something may finally come of improving the admin- 
istration of military justice, we will feel rewarded for the work we 
have done and it is an impetus for us to continue in the work. We 
are happy to have been invited here today. 

Senator ERVIN. I may say I share your views that we have had im- 
provement under the Uniform Code of Military Justice and we want 
to see if there is any way to improve i t  further. 

Mr. PASTON. Senator Keating mentioned New York. I n  New York 
we have our supreme court with words above the entrance: "The true 
administration of justice is the firmest pillar of good governmentv- 
not abstract justice, it is the true administration of justice that counts. 

Senator ERVIN. I think that is a fine inscription. Having spent 
most of my life in the legal field, I have always maintained that the 
most sacred obligation of government is the administration of justice. 

Mr. PASTON. The true administration of justice. 
Thank you. 
Mr. NORDLICHT. Thank you. 
Senator ERVIN. Call the next witness. 
Mr. CREECH. The next witness is Hon. Everett A. Frohlich, chair- 

man of the Special Committee on Military Justice, Association of the 
Bar of the City of New York. 

Mr. Frohlich will introduce to the subcommittee Mr. Burns and 
perhaps other members of his special subcommittee. 



STATEMENT OF HON. EVERETT A. FROHLICH, CHAIRMAN OF THE 
SPECIAL COMMITTEE ON MILITARY JUSTICE, ASSOCIATION OF 
THE BAR OF THE CITY (OF NEW YORK; ACCOMPANIED BY ARNOLD 
I. BURNS AND DONALD J. RAPSON, MEMBERS OF THE SPECIAL 
COMMITTEE ON MILITARY JUSTICE OF THE NEW YORK BAR 
ASSOCIATION 

Mr. FROHLICH. Mr. Chairman, my name is Everett Frohlich. 
Senator ERVIN. Gentlemen, we are delighted to welcome you before 

the committee and we appreciate what you have done. 
Mr. FROHLICH. Mr. Chairman, our committee is honored at  the 

invitation to appear. Our association has for many years shown a 
keen interest in the administration of military justice. We take 
pride in the fact that we, to a great extent and in large measure aided 
various organizations which ultimately accomplished the enactment of 
the Uniform Code of Military Justice. We are lawyers and do not 
have an ax to grind. 

We are dedicated solely to the concepts of justice as we, steeped in 
Anglo-Saxon law, envisage them. 

We did not find find that the administration of military justice 
during World War I1 conformed to our concepts of justice and its 
proper administration and because of that we became dedicated to 
lending our aid and assistance in improving the administration of 
justice in the military forces. 

We continue to have that dedication and that interest. We have 
made a study of the code and in our opinion it needs modification. 
We do not contend that the code is not working. Indeed, we think 
it is working. But we think i t  can be improved. 

Our association, through the efforts of two particular members, 
Mr. Arnold Burns and Donald Rapson, both members of the New 
York bar, Mr. Ra.pson also is a member of the New Jersey bar, under- 
took an exhaustive study of the code. We prepared a report which 
we have submitted to this committee. As a result of our study a 
bill mas introduced in the Senate by Senator Javits as S. 1553 and 
in the House by Representative Lindsay, H.R. 6255. We think that 
this bill would improve the administration of justice in the military 
forces. I should like Mr. Burns and Mr. Rapson to go into explicit 
detail and tell you of the manner in which this bill or a comparable 
bill will improve the administration of military justice. 

Mr. BURNS. Mr. Chairman, the Uniform Code of Military Justice 
became effective in May 1951. The Association of the Bar of the 
City of New York, along with other bar associations, was active in 
bringing about its enactment. 

The association of the bar was then, as i t  is now, concerned with the 
protection of the constitutional rights of the members of our armed 
services and the guarantee to them of due process of law in connection 
with trial and punishment for offenses committed or alleged to 
have been committed during tours of military service. 

The Uniform Code unquestionably constituted an important piece 
of ameliorative legislation. Nevertheless, experience has shown that 
further modification and reform of military law is essential. 

Since 1955, the Department of Defense has been sending an omni- 
bus bill to Congress for the purpose of correcting certain deficiencies 



which had been experienced by those administering the Uniform 
Code. In  1958, a legislative proposal mas arrived at which had the 
joint approval of all the services and the judges of the Court of 
Military Appeals. This proposal was introduced in the 86th Con- 
gress as H.R. 3387. Another bill, sponsored by the American Legion 
was also introduced in the 86th Congress as H.R. 3455. 

In  October of 1959, the Special Committee oP Military Justice of 
the Association of the Bar of the City of New York undertook to 
study the omnibus bill and the American Legion bill then pending 
in Congress and to consider anew and independently whether and to 
what extent changes in the Uniform Code were necessary. 

In  its study and evaluation of the Uniform Code's operation, the 
association of the bar attempted to strike that delicate balance between 
the peculiar requirements of the Military Establislulient in perfom- 
ing its mission, on the one hand, and the importance of providing 
fundamental judicial guarantees to our servicemen, on the other. 

I n  short, our study of the omnibus bill and the American Legion 
bill led us to conclude that both contained worthwhile provisions mer- 
itin enactment. We thought that the primary objective of the ornni- 
bus % ill was to facilitate the operation of our system of military jus- 
tice through the adoption of time-saving and man-saving economy 
measure; in our view, however, it did not go far enough in enlarging 
the substantive rights of servicemen and in affording important ju- 
dicial guarantees which we deemed necessary. 

The American Legion bill, we thought, went too far in altering the 
basic system of military justice and, in our view, if adopted, would 
undermine the good order, military discipline, and high morale so 
essential to military effectiveness. We thought the American Legion 
proposals reflected a basic lack of faith in the integrity and compe- 
tence of military lawyers in administering the code. For specific 
views respecting both the omnibus bill and the American Legion bill 
this subcommittee is respectfully referred to our report, and to the 
legislation which was introduced in the Congress to which Mr. Proh- 
lich has adverted. 

The association's bill is electric in its a proach and adopts certain 
provisions of the omnibus bill and of the L e r i c a n  Legion bill which 
we thought warranted enactment. In  addition, new proposals were 
put forward. 

This morning we shall speak of those problems concerning the struc- 
ture and operation of military tribunals which we think are partic- 
ularly significant and of the association's suggestions for solving them, 
and I should like to begin by talking about general courts-martial. 

I n  general, the association concluded that the quality of justice dis- 
pensed by general courts-martial is good. It is imperative, however, 
that certain changes in general court-martial practice be made. 

Under the code the law officer-the trial judge presiding-is ap- 
pointed by the commanding officer who refers criminal charges for 
trial to a general court-martial and who orders the court convened. 
This system is inherently bad since the law officer is usually under the 
command structure of the convening authority and thus subject to 
pressure, conscious or otherwise, from the very officer who ordered 
the case tried in the first place. 

Moreover, it was my observation during my 3-year tour of active 
duty as an officer in the Army Judge Advocate General's Corps, rep- 
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resenting the Government on appeals in Army cases originating in all 
parts of the world, that judge advocate officers were frequently ro- 
tated, sometimes on a case-by-case basis, from service as law officer 
to trial counsel to defense counsel and to reviewing officer in the office 
of the staff judge advocate. This sort of rotation militates against 
the development of an experienced and able judiciary. 

Under the association's bill, law officers would be appointed by the 
Judge Advocate General. They would be under the sole command 
of that officer and, in effect, would be circuit riders whose sole func- 
tion would be to preside at courts-martial. This system would in our 
judgment ( a )  minimize command influence, ( b )  develop an exper- 
ienced trial judiciary and ( c )  provide the traming grounds for the 
development of judges to sit on boards of review. 

This circuit rider system was instituted over 2 years ago by the 
Army and, we understand, has worked well. The Navy had a pilot 
program in two judiciary districts, and it is our understanding that 
there is some discord between various segments of the Navy Depart- 
ment concerning the desirability of the system. 

Be that as it may, in our view, that is an essential reform which 
should be instituted immediately. 

I t  was also the observation of members of the association that all 
too frequently, law officers had insufficient experience at the bar. The 
association bill would require a law officer to (a) be at least a major 
or lieutenant commander, ( b )  have at least 5 years at the bar, and ( c )  
be certified as qualified and competent by the Judge Advocate General. 

By virtue of decisions of the U.S. Court of Military Appeals, the 
law officer, to the extent consistent with the present provisions of the 
code, has been given the prerogatives and functions traditionally en- 
joyed by a civilian trial judge. This trend is desirable but further 
change in the immediate future is necessary. 

Under the association bill, the law officer is given the power to 
( a )  punish for contempt, ( 6 )  rule on challenges, (c) rule with finality 
on motions for findings of not guilty, (d) preside, control, direct, and 
regulate all proceedings, e) supervise the preparation of the record 
of trial by the trial counse 1 , ( f )  rule on continuances, and (g) rule on 
all interlocutory questions except the question of sanity. 

At the present time the law officer is permitted to consult with 
members of the court-martial without the presence of the accused or 
his counsel, on questions respecting the form of findings. 

As Senator Keating indicated in his opening remarks the associa- 
tion's bill prohibits any contact whatsoever between the law officer and 
court members without the presence of the accused, counsel for both 
sides, and a court reporter. 

The association gave consideration to whether the law officer should 
be given the power to ad'udge sentences in general court-martial cases. b This is an area which t e association has marked for further study. 

A special court-martial is empowered under the code to prescribe 
punishment extending to a bad conduct discharqe, confinement for 
up to 6 months, hard labor without confinement for up to 3 months, 
and forfeiture of two-thirds ay for up to 6 months. P Yet there is no provision or trial of special court-martial cases to 
be conducted by legally trained ersonnel, and the accused can have 
competent trained co~msel only i !' he, at his own expense, retains civil- 



inn counsel. There is no law officer. I n  effect, the court-martial mem- 
bers-military laymen-are instructed on the law, and evidentiary 
rulings are made by a senior military line officer, himself untrained in 
the law. This is truly a case of the blind leading the lame. It is anti- 
thetical in our view to fundamental concepts of fairness and due 
process. 

The association has attempted to remedy this serious defect-and to 
do so consistent with reasonable manpower requirements-with two 
complementary provisions. 

First, a new type of special court-martial consisting only of a quali- 
fied lam officer is established. This special court-martial would be 
convened only if the accused requests trial before it instead of before 
the traditional special court-martial composed of three to five lay 
members. 

Built into this provision is the requirement that the accused know 
the identity of the law officer who will hear his case and have the advice 
of counsel prior to making his request for a single-officer special court- 
martial. 

The new single-officer special court-martial would have concurrent 
jurisdiction with the type of special court-martial now authorized. It 
would be up to the accused to make his election if he wished trial 
before a qualified judge. The law officer of the special court-martial 
would have to have all the qualifications of a law officer presiding at  a 
general court-martial. 

The new one-man special court-martial would be similar to a magis- 
trate's proceeding in civilian criminal proceedings, and the accused's 
right of election is analogous to the right to waive a jury trial. 

The one-man special court was included in the omnibus bill. I n  
that bill, however, the accused's right to trial by such a court was con- 
ditioned on prior convening authority approval. The association is 
unwilling so to limit the accused's right of election but, in recognition 
of military expediency, has proposed that the right be conditioned on 
convening authority approval only in times of national emergency or 
in cases of accused persons aboard vessels. 

Second, is the complementary provision abolishing the right of spe- 
cial courts-martial, whether of the old type or the new, to adjudge 
punitive discharges. The association does not think that punishment 
t l i s  severe and far-reaching ought in any case to be administered in 
the absence of a judicial proceeding containing all the traditional safe- 
guards such as representation by qualified legally trained counsel. 

The Army has eliminated punitive discharges by special courts- 
martial by regulation. The Air Force imposes them only if qualified 
legal personnel are available to represent both the prosecution and 
the defense. We note that (after the association bill was prepared), 
t,he Court of Military Appeals in its annual report for the calendar 
year 1960, went on record as favoring this proposal. 

Under the code members of boards of review may be and have been 
rated for efficiency and fitness purposes, as pointed out earlier this 
morning by the senior member of the board, thus permitting him an 
opportunity unduly to influence his junior conferees. This is unsatis- 
factory. 

During my tour of duty at the Pentagon, colleagues of mine sug- 
gested that individual members of boards of review occasionally voted 
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different ways on virtually identical questions, depending on the posi- 
tion taken by the senior member of the board. Regardless of the 
accuracy of these interpretations, it goes without saying that the 
present system is bad. To insure independence of action by board 
members, the association bill provides that board members be rated 
by the Judge Advocate Generals of the services. 

The association has marked for future study the mandatory creation 
of a Judiciary Corps in each of the services from which law officers 
and board members could be drawn. 

During my tour of duty, captains frequently sat as members of the 
board, and I have seen cases where first lieutenants did so. It is 
essential that service on a board of review be limited to officers with 
s&cient experience and maturity. Consequently, the association bill 
requires that board members have the very same qualifications as lam 
officers. 

The association's Special Committee on Military Justice has reason 
to suspect that if the judicial guarantees and legal procedures inci- 
dent to trial by court-martial become too stringent, the services may 
resort to the administrative discharge route to separate undersirables. 

I n  its annual report for 1960, the Court of Military Appeals indi- 
cated that Major General Harmon had confirmed in August of 1958, 
as early as that, that the unusual increase in undesirable discharges 
by administrative proceedings was the result of efforts of military 
commanders to avoid the requirements of the uniform code. 

The association has not included in its bill any proposed remedy for 
the administrative discharge problem. However, this should not be 
construed as a lack of awareness of or interest in the problem. On 
the contrary, even prior to hearing of the work of your subcom- 
mittee, the association's Special Committee on Military Justice con- 
stituted a subcommittee with directions that it study this problem 
and render a full report. That subcommittee's work is now in prog- 
ress. I think it is fair to say that the association is opposed to the 
separation of military personnel through administrative proceedings 
where such proceedings are employed to circumvent the code's re- 
quirements and do not afford due process in every sense of the term. 

I have been asked to advise your subcommittee that the association 
of the bar of the city of New York is prepared to assist it in its labors 
and in the drafting of any legislation it deems necessary. 

Mr. Rapson will speak briefly on summary courts-martial, non- 
judicial punishment, and extrajudicial review of military convictions. 

Thank you. 
Senator ERVIN. Thank you, Mr. Burns, and I wish to thank you and 

the other members of the committee for their assurances to give us 
further assistance in this field. 

Mr. FROHLICH. We are very anxious to be of assistance in this 
committee. 

Senator ERVIN. We will be glad to hear Mr. Rapson. 
Mr. RAPSON. AS Mr. Burns has suggested, the really glaring de- 

ficiency of the Uniform Code of Military Justice is the operation of 
special and summary courts-martial. I will direct my attention to 
the latter, and a t  the same time discuss nonjudicial punishment under 
the code. 



A. Summary courts-martial and nonjudicial punishment: At pres- 
ent summary courts-martial, which have jurisdiction only of enlisted 
men, may adjudge any punishment except death, dismissal, dis- 
llonorable or bad-conduct discharge, confinement for more than 1 
month, hard labor without confinement for more than 45 days, re- 
striction to specified limits for more than 2 months, or forfeiture of 
more than two-thirds of 1 month's pay; provided that confinement, 
hard labor without confinement or reduction exce t to the next inferior 
grade may not be imposed upon enlisted men a ?I ove the fourth pay 
grade. As a practical matter, this means that enlisted men of the 
rank of private and private, first class can be confined up to 30 days 
by summary courts-martial. 

The summary court-martial consists of one commissioned officer, 
who need not be and usually is not a lawyer. This officer acts as 
judge, jury, trial counsel, and defense counsel. While there are no 
statutory provisions concerning the minimum grade of the summary 
court-martial officer, the manual for courts-martial states that 
L'wherever practicable" he should not be below the rank of lieutenant 
(Navy) or captain (Army, Air Force, Marine Corps). An accused 
person in the Army and Air Force who has been offered nonjudicial 
punishment under article 15 has the right to be tried by summary 
court-martial in lieu thereof, but the rlght is not available in the 
Navy or Coast Guard, as was discussed previously this morning. 

Summary court-martial records of trial must be reviewed by a 
judge advocate, but it is impossible for there to be an effective review. 
A summary court-martial record of trial consists only of a four-page 
charge sheet, and the only matters required to be recorded therein are 
the pleas, findings, and sentence, it not being necessary for the evidence 
to be summarized or attached. It is accordin@y quite clear that there 
can be no review of the question of guilt or mnocence, and that cor- 
rective action generally is limited to questions of jurisdiction, legal 
sufficiency of the charge, or legality of the se?tence. 

Notwithstanding this distinctly unjudiclal-like structure, a man 
convicted by a summary court-martial carries with him the permanent 
stamp of a criminal conviction by a U.S. court. 

Even though a man may eventually be honorably discharged from 
the service, he must always set forth the fact that he was convicted 
of a crime against the laws of the United States, whenever he is 
asked whether he has been convicted of a crime. This question, of 
course, is often asked in civilian life, for example, job applications, 
voting registration, jury duty, and so forth. 

Only a Presidental pardon can remove this black mark from a man's 
record. As I will point out later, even the broadly empowered 
Boards for Correction of Military Records are considered to be with- 
out power to remove the fact of conviction, even though a clear 
injustice may have taken place. 

When one considers the fact that in 1959, there were over 50,000 
special and summary courts-martial in the Army, the potential for 
injustice becomes immediately apparent. In 1961 there were over 
60,000 special and summary courts-martial in the Army. 

Now, under article 15 of the Uniform Code of Military Justice, a 
commz~nding officer can impose nonjudicial punishment upon a mem- 
ber of his command. This punishment is usually in the form of extra 



duty, withdrawal of privileges, and restriction to limits; although 
there is also the power to reduce the man in grade. Under present law, 
(except for a limited situation on board ship in the Navy) there is no 
power to confine a man or forfeit his pay. 

Unlike a summary court-martial, nonjudicial punishment does not 
go on an enlisted man's record, and therein lies its chief virtue. Thus, 
a commanding officer can discipline a man for a minor offense, with- 
out creating a permanent stigma. 

However, accordin to the services, their experience indicates that f many cases are tried y summary courts-martial instead of being dis- 
posed of by nonjudicial punishment because commanding officers re- 
gard their punishment powers under article 15 as inadequate. 

In actual experience, a commanding officer is reluctant to reduce a 
man in grade for a minor offense because its resulting effect of loss in 
pay is extremely harsh upon the man and his family. 

However, this same commanding officer often regads the alterna- 
tives of extra duty, withdrawal of privileges, or restriction to limits as 
totally inadequate. Thus, the case ends up being tried by a summary 
court-martial. 

To that end, the Department of Defense has been seeking legisla- 
tion since 1955 that, among other things, would authorize a cummand- 
ing officer in the grade of major or lieutenant commander or above, to 
impose upon an enlisted man, confinement for a period of up to 7 days 
or a forfeiture of up to one-half of 1 month's pay. The association ap- 
proved this proposal and included it in its bill. 

Although i t  is recognized that, by its very nature, utilization of 
article 15 authority to punish behavioral infractions results in punitive 
action without judicial safeguards and is therefore subject to abuse, it 
is certainly desirable to avoid, wherever possible, resort to courts- 
martial with their resulting criminal convictions of permanmet effect. 

On balance, the granting to commanding officers of enlarged power 
to handle many disciplinary problems paternalistically through the 
use of nonjudicial punishment seems desirable so long as there is some 
safety valve to prevent abuse. Under this proposal the new powers of 
nonjudicial punishment authorized must be administered by an offi- 
cer who is at least a major or a lieutenant commander, thus in- 
creasing the likelihood of maturity and sound jud ent in their ex- 
ercise and correspondingly reducing the chance of a gd" use. If properly 
employed, this additional authority will increase the commanding of- 
ficer's ability through the exercise of mature judgment and strong 
leadership to implement a program of providing discipline within his 
command to discourage recurring infractions. 

However, as a corollary of the proposal concerning article 15, the 
association bill would abolish summary courts-martial. 

I t  is readily apparent that if nonjudicial punishment powers are 
increased so as to permit confinement for up to 7 days or to impose 
a forfeiture of up to one-half of 1 month's pay, there would be no 
real difference between the judicial processes and protections of non- 
judicial punishment and summary courts-martial, except in the very 
important respect that a summary court-martial conviction puts a 
permanent blot on a man's record while nonjudicial punishment does 
not. 

Accordingly, on the premise that the great bulk of minor offenses 
now being referred to summary courts can and wjll be disposed of just 



as efficiently, if not more so, b nonjudicial punishment in view of 
the increased powers thereun J' er, the association sees no need for 
retaining the summary court-martial and its bill abolishes that forum. 
The result should be a substantial reduction in the number of criminal 
convictions for minor offenses. Again, in 1961 there were 38,049 
summary courts-martial alone in the Army. I f  this proposal were 
adopted, presumably the great majority of these summary courts- 
martial might be handled through nonjudicial punishment, and you 
would have that fewer convictions of permanent effect. 

The cases that are too serious for nonjudicial punishment but not 
sufficiently serious to warrant a general court-martial referral can be 
sent to special courts-martial, a t  which level the accused will have 
the additional right of electing trial before a single officer who will be 
a highly qualified lawyer. 

Significantly, the January 3, 1962, issue of the Judge Advocate 
Legal Service published by the Department of the Army reports that 
bills are being submitted to Congress by the services that would in 
part- 
amend article 15, USMJ, by increasing commanders' disciplinary authority, and 
would change the courts-martial structure by eliminating summary courts- 
martial. 

Although I have not had an opportunity to study these bills, on their 
face they appear to be along the lines of the association bill. 

I wish to direct attention to the subject of extraordinary review of 
courts-martial, a matter which I became somewhat familiar with in 
my 3-year tour of duty in the Office of the Judge Advocate General, 
also in the Pentagon. 

The Legislative Reform Act of 1947 created the armed services' 
Boards for Correction of Military Records in the Department of 
Defense. The statutory grant of power for theJBoards which now 
appears in 10 USC section 1552 is in the broadest of terms: 

(a )  The Secretary of a military department, under procedures established 
by him and approved by the Secretary of Defense, and acting through boards 
of civilians of the executive part of that military department, may correct any 
military record of that department when he considers it necessary to correct 
an error or remove an injustice * * *. 

Pursuant to this enabling authority, there are now in existence 
separate Boards for Correction of Military Records of the Army, Air 
Force, and Navy. 

These Boards were established in order to free Congress of the 
burden of dealing with matters previously dealt with by private bills 
and to provide la method for their disposition by administrative 
action. 

One of the earliest questions to arise with respect to the authority 
of the Boards concerned their power to take corrective actions in 
court-martial convictions which are- 
final and conclusive * * * (and) binding upon all departments, courts, agencies, 
and officers of the United States * * * 
under article 76 of the code. I n  a vastly important opinion, the 
Attorney General concluded that article 76 does not affect the au- 
thority of the Secretary of the military department acting through 
the Board for Correction of Military Records to correct any military 



record where in his judgment such laction is necessary to correct an 
error or remove %n injustice arising from a court-martial conviction. 

As may be expected, the Boards receive a hugh volume of petitions 
for review of courts-martial, and have been responsible for affirmative 
relief in many cases. I n  some of the cases calling for corrective relief, 
it has been appiarent that the accused should never have been con- 
victed, e.g.? the facts showed that he was clearly innocent, or the cmrt 
had no jurisdiction or the act was not an offense, etc. I n  these cases, 
the question has arisen whether the Secretary of the department, 'act- 
ing through the Boards, had the (authority to take corrective action by 
removing the fact of conviction itself. 

Unfortunately, the services have taken divwgent approaches on 
this question. The Army and Navy hold that the Boards are limited 
to removing the "punitive consequences" of a conviction, and may not 
eradicate the conviction. I n  other words, ffofeitiures may be re- 
turned, grades may be restored, and and discharges may be rechar- 
acterized, but the conviction remains. The rationale is that article 
76 still precludes any change in the findings of courts-martial and that 
the Board's authority only extends to clemency with respect to the 
sentence. 

On the other hand, my understanding is that the Air Force is under- 
stood as taking the position that the authority L'to correct any milibasy 
record when * * * necessary to correct an error or remove an injustice" 
clearly includes the power to remove the $act of connction and its 
Board will take such action in an appropriate case. 

Without cornrnenthg upon whether the Army 'md Navy view, or the 
Air Force interpretatlon of the present law is correct, the association 
believes that the Boards olught to be empowered by statute to remove 
the fact of conviction in )appropriate cases. That i~ the only meaning- 
ful corrective action in a case in which an accused has been unjustly 
convicted. 

Accordingly, the association bill would amend the finality pro- 
visions of article 76 of the Uniform Code of Military Justice to mfake 
them subject to action by the Boards for Correction of Military 
Records. This should remove any existing doubh las to the authority 
of these Boards to take any necessary corrective action in a court- 
martial case. No system of justice should be powerless to correct an 
admitted error or injustice. 

Conclusion: I t  is most important for us, of the civilian bar, to 
continuously review the administration of military justice in the 
same manner as we review and suggest improvement of the more 
familiar areas of civilian practice. Unless the civilian bar takes 
such an active interest, military justice will remain an essentially 
unknown quantity, as it is today. This lack of knowledge too often 
produces unfounded criticism by lawyers of the administration of 
military justice, which in turn undermines public confidence in the 
system. T'Vhen one considers the fact that the Armed Forces exercise 
the largest criminal jurisdiction in the United States, this failure of 
confidence creates a serious problem. 

That is not to say, however, that the system is beyond criticism. 
The Association of the Bar of the City of New York respectfully 
submits that the proposals set forth in these statements made today, 
and contained in the legislation introduced, can produce immediate 
and effective improven~ents in the administration of military justice. 
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I wish to express to you my sincerest appreciation for the oppor- 
tunity to appear before this committee today. 

Thank you. 
Mr. CREECH. Thank you. 
Mr. Frohlich, Senator Ervin, unfortunately, has been called to 

another meeting a t  this time, and he has asked us, if you perceive, 
to go ahead and to pose such questions as we may have. 

Mr. FROHLICH. We will be very happy if you will do so. 
Mr. CREECH. Thank you. 
Sir, you have mentioned, as have Mr. Burns and Mr. Rapson, I 

believe, that you feel that the code is working effectively, but you 
have indicated that you feel it might be improved. 

You heard earlier this morning the questions which we posed with 
regard to testimony which the subcommittee has received that the 
code is unwieldy, that it would not be effective during the time of 
war. 

I wonder, sir, what is your view with regard to these charges. 
Mr. FROEILICI-I. I am appalled at the mere thought that we should 

scrap the code and revert back to what most of the members of my 
association characterize as a very poor form of administration of 
military justice during World War I1 and prior thereto. It would 
be shocking to us. 

We can understand where the military would find problems in the 
administration of justice under the code because of the exigencies of 
the military mission. But we do not think that they are giving it, 
the critics or anyone who wonld suggest going back, we do not think 
they are giving it a fair appraisal. 

It seems to us that there is always a cumbersomeness and a difficulty 
if you have to deviate from your main objective and put into operation 
a judicial system or adminster a court-something that is not directly 
in line with your primary mission. 

The military, we realize, have a mission that is different than 
merely administering justice. I can see where they could be criti- 
cal of something that would divert their energy and divert their at- 
tention. 

But I reject the suggestion of going back to the situation that existed 
mior to the code. where vou had a mere semblance of the administra- 
iion of military justice i s  far as we, as lawyers, are concerned. 

We saw many things personally that shocked our consciences-and 
that shocked us as lawyers. It was because of that that lawyers, 
without any reason other than their enthusiasm to see justice proper- 
ly administered, got on the bandwagoil and tried to do something to 
create the code. 

We would be verv reluctant to see it eliminated or go back to what - 
had existed before. " 

Mr. RAPBON. With respect to the time of war situation, I echo 
everything Mr. Prohlich said. 

I would think that there must be somewhere a parcel of emerqency 
legislation dlesigned to be enacted in the event war does break out, 
and I wonld suspect if it is not already the case, that thjs legisla- 
tion would include proposals to expand the Court of Military Ap- 
peals so that it need not be centralized here in Washington. 



Under the present statute, Judge Advocate Generals can certain- 
ly create more boards of review, and they can be decentralized 
throughout the world as need be, just as was the case in World 
War 11. 

So I think those two proposals alone would unleash the cumber- 
someness of the code as presently constituted. 

Mr. BURNS. I would add just two comments : 
First, the Uniform Code of Military Justice did operate effective- 

ly during the Korean war, and I think that is, in large measure, a 
complete answer to the suggestion that it won't work. 

Second, as we sit here today, the people of New York City are 
according Colonel Glenn a tremendous welcome for circling the globe. 

I n  this day and age, it seems to me it ill behooves those to say 
that military logistics cannot be worked out to handle the effective 
administration of military justice. It is an important part of a - - - - 

democracy. 
Mr. CREECH. Mr. Frohlich, during the 10 years that we have had 

the code, have you observed any improvement in the quality of mili- 
tary justice as demonstrated By the record of trials that your sub- 
committee has studied ? 

Mr. F'ROHLICH. Yes, we have, definitely. 
We have observed rogressive improvement as each year goes by, 

in  the record of tria s. We find less that we can be critical of, as 
lawyers. 

P 
We think that the code has not really been given an opportunity 

to demonstrate how effective it can be. It is s short period of time, 
10 gears. 

I think that it is proving itself, I think that the record of the trials 
demonstrates that. 

Certainly there are instances which will shock us still, and I am 
sure that under any code or any form of justice that can be devised, 
there will always be certain instances that will repel us. 

We do think, however, that it has demonstrated that it is a work- 
able code and a good code, and that it is protecting the rights of the 
persons who are in the Armed Forces. We think it can be improved, 
as all forms of judicial systems can be im roved. 

Mr. CRFECH. Sir, I wondered if yoo%ave observed any trends in 
military justice that would be significant with respect to the constitu- 
tional rights of milita personnel? 

Mr. FROEILICH. I % not quite see the specific thrust of your 
question. Can you be more particular with it? 

Mr. CREECH. I wonder,. sir, if through your study of the trial rec- 
ords you have noted any significant trends showing that perhaps there 
is a greater recognition on the part of the military of those certain 
basic, constitutional rights which we recognize for the civilian. 

Mr. FROHLICH. I thlnk that there undoubtedly is; it is reflected in 
the records. 

I think the military has learned something; I think i t  has become 
educated a little bit. As a matter of fact, I think it is an educational 
process which has been overdue. The miliary at  one time had a very 
jaundiced view of lawyers. They thought that lawyers interfered 
with getting the thing done, and perhaps they were right, too. But 
that does not necessarily mean that you just ignore the administration 



of justice. I believe that the military has been made aware of the 
jealousy with which we guard our constitutional rig11ts in America, 
and that we do not want. them bandied about; we do not want them 
denied to us, irrespective of whether we are civilians or in the military. 

I think the military has become aware of that, and more and more 
are adhering p r~cedu~a l ly  and in the conduct of trials to those prin- 
ciples which conform to the lawyer's concept, and the American peo- 
pie's concept, of justice. 

- 

Mr. CREECH. We have had a great deal of discussion about the 
Court of Military Appeals and itsimpact upon the administration of 
militarv justice. Certainlv the court. in some of its o~inions. has 
indica&ddthat the servicem'jn should be entitled to bas id ly  the same 
constitutional guarantees as any other citizen. Just recently the court 
handed down a decision in which i t  said, among other things, that 
1 year's confinement in a military prison is preferable to any type 
of discharge other than honorable. 

I wonder if you would care to comment further upon the study 
which you are doing, or with regard to administrative discharges 
which Mr. Burns has mentioned in his statement, and whether you 
would give us any target date as to when this study mill be available. 

Mr. FROI-ILICII. Our study should be, or a t  least our report on it 
should be, available, I would say, within a period of 2 months. We 
hope to make a comprehensive study of it. 

We do need, in order for us to make up our own minds, certain 
statistical information which we are trying to obtain I suppose, one 
one of the major points is to ascertain what the effect is in the eyes 
of the public of a discharge other than an honorable discharge. 

If  the public is either ignorant or indifferent or finds it insignificant, 
then I am not sure that I would agree with the Court of Military Ap- 
peals that a year's imprisonment is preferable. 

But if the public is of the belief that a discharge other than hon- 
orable is equal to a dishonorable discharge and carries with i t  the 
sti,ma of a dishonorable discharge, then I think that something should 
be done to prevent adinini~t~ative discharges from being lightly given 
or being given without safeguarding the rights of the persons in- 
volved. 

I would make this comnlent, thongh. I heard this morning the 
suggestion made that there be lawyers representing the persons who 
are np before a board for discharge. I can readily see where the 
military-and this time I would be sympathetic with their point of 
view would say, 'What yon are really asking us to do is to set up a 
second judicial system. I f  we are going to have a lawyer represent- 
ing the man, a lawyer on the board, and perhaps an adversary pro- 
ceeding, then you are really getting down to having a court-martid 
or something comparable to it," I am not so sure that that would not 
not be a real problem for the military. 

Mr. CREECH. NOW, with regard to these administrative discharges, 
we have been told by the representatives of the Department of De- 
fense that they do not consider them at this time to be adversary pro- 
ceedings, and that it is not mandatory to have counsel. Also, of 
course, there is no subpena power. There is no opportunity to bring 
in witnesses for the accused, or, for that matter, I presume that the 



Board cannot either, unless the witnesses are under their immediate 
jurisdiction. 

Would you feel, sir, that this would not be desirable or that it would 
be desirable to, for instance, have subpena power or to insist on repre- 
sentation by counsel in this type of proceeding? Should it be an ad- 
versary proceeding, in your estimation? 

Mr. FROHLICH. NO. I n  my estimation it should not be an adversary 
proceeding because we would then be putting the military in the im- 
possible position where they were forced to have trials of matters 
which are not necessarily triable. 

When I say "trial," I mean a proceeding in the classic sense such as 
where you have a regular full-blown court-martial. 

I think you could very well bring the military to a halt in their 
basic mission if you imposed upon them another judicial system, 
which is what it would amount to, and required adversary proceed- 
ings in every one of these instances in which a person is up for review. 

I think it would be an impossible situation to put the military in. 
I do think you can strike a happy compromise. 

I certainl do think there should be the power of subpena. I think 
the Board s K ould have a very sophisticated and intelligent person- 
and I do not mean a young man, either, I mean a mature man with a 
great deal of experience in the law-to preside. Then, when he sees 
something that, as a lawyer, or perhaps as a former judge, shocks 
his conscience as being not admissible as evidence-and I am not talk- 
ing about the technical rules of evidence-he can disregard it. Or 
if he sees an area where he thinks a little more inquiry would reveal 
something that would be important and informative to the Board, 
he should have the power of subpena. 

He should have the power t,o bring in whatever he thinks is neces- 
sary to shed light so that the decision that is reached is based upon 
the best information that they can have short of getting to an ad- 
versary proceeding. 

Mr. CREECH. Sir, one of the reasons at  this time why administrative 
discharges are given is because of a conviction in a civil court. I am 
certain there have been cases in which individuals have received 
administrative discharges while their cases were on appeal or the 
appeal was pending, and ultimately the individual was successful. 
I n  one case that I am thinking of, the individual case was remanded 
for a new trial and, I believe, in the absence of a prosecutrix, that he 
was acquitted. 

Now, what, sir, would be your view with regard to administrative 
discharges in such instances? 

Mr. FROHLICH. Well, again, let me preface it by saying that so far 
as my own views are concerned on administrative discharges, I am 
speaking personally and not on behalf of our association. We have 
not yet, completed our study and synthesized our thinking. 

But in the situation that you have just posed, I think it is deplorable 
that a man should have the stigma of less than an honorable discharge 
where the conviction had been reversed and, presumably, he would 
have gone scot-free. I think that is a shocking situation. 

I suppose it could be handled by preventing an administrative dis- 
charge, pending any appeal from a court decision. 

I think the military should be denied the right to discharge, the 
minute it goes up  on appeal. 



Mr. RAPSON. I think the thrust of your inquiry is sdso whether or 
not the military should be empowered to make a de novo determina- 
tion of guilt or innocence for administrative discharge purposes re- 
gardless of the ultimate result of the civilian court. 

Now, in this case your man was acquitted not by reason of innocence 
but by reason of lack of prosecution, and the basic issue is whether 
or not the militiary, in discharging this man, should be able to make 
an administrative determination that this man probably had com- 
mitted this offense and that, therefore, he is an undesirable person 
who should not be retabed in the services. It is a close question. 

I n  my own personal view I would be inclined to say in that situa- 
tion they should have the authority to administratively discharge 
him. 

Mr. CFCEECH. Of course, m we understand it, there does not neces- 
sarily have to be any presentation of a factual situation in the case. 
The conviction, as such, is round for the administrative discharge, !i Mr. RAPSON. You are tal ing about procedure now. I think the 
procedure should be expanded so that there is a more thorough exposi- 
tion of the facts. I do not think i t  should be based on a record itself. 
I think it should be an independent de novo determination. 

Mr. BURNS. Administrative due process is not a new concept in  
these United States, and so long as administrative due process is fol- 
lowed, I concur with Mr. Rapson in saying that a new determination 
would certainly be appropriate in cases where conduct falling short 
of criminal conduct is, under service standards, appropriate stand- 
ards, known in advance, and grounds for discharge under less than 
honorable circumstances. 

Mr. CREECH. Mr. Frohlich, you mentioned the stigma a few minutes 
ago of 'a discharge other than honorable. Has this study which you 
have already conducted on the administration of military justice and 
your current study in regard to the administrative discharge gone 
Into the public acceptance, or the public view, of discharges other 
than honorable ? 

Mr. FROLICH. Yes. Our study will do that. We have not con- 
cluded it by a long shot, but definitely that is one area that we are 
much concerned about, because that is the key in our jnd,ment. 

I f  there is no stigma, then what are we all getting excited about? 
I f  people in the United States of America think one discharge is as 
good as the other, I think we ought to relax. I f  there is such a stigma, 
then 1 think it is something to get very much excited about, because 
you can readily see where it could be hurting people and hurting them 
badly. But we have not concluded our study yet, and we certainly 
are going into that area. 

Mr. RAPSON. It has no evidentiary merit, but the other day I sat 
around having lmch in Asbury Park, and asked nine lawyers whether 
they could tell me the difference between an honorable and a dishonor- 
able discharge, only one could, and he had served in the military. As 
I say, it has no evidentiary value, but it is indicative. 

Mr. EVERETT. Are we to understand, then, that the three of you, as 
individuals, at  the present time, without benefit of the survey that you 
are making, would anticipate that a discharge other than honorable 
conditions did create a stigma in the public mind and did have severe 
consequences ? 

Mr. FROHLICH. I would say yes. 



Mr. EVERETT. AS part of your survey, are you analyzing the sti-ma, 
if any, attached to the general discharge which is under honorable con- 
ditions, but which is not an honorable clischarge ? 

Mr. FROHLICH. Yes. 
Mr. EVERETT. Now, perhaps we all suffer from the tyranny of labels, 

but would you subscribe to the principle that, if a stigma is shown to 
follow from a discharge under other than honorable conditions, then 
certainly minimal protections should be provided to the respondent, 
whether we term it an "adversary" proceeding or give it some other 
label ? - .- 

Mr. FROEILICH. Absolutely-very much so. I f  we, as I personally 
suspect we will, learn that there is a stigma attached to it, then I would 
think, that it is absolutely mandatory that we have minimum safe- 
guards to protect the individuals and to prevent the occurrence of 
something that might be deplorable. 

Mr. E~TRE'IT. Wonld it be possible to apply rules of evidence that 
were less rigid than in a court-martial but which did not let everything 
come in; in other words, rules of evidence similar to those which are 
generally followed by administrative trib~mals? 

Mr. FROHLICH. Precisely. I certainly think it could be done. That 
is one of the reasons why I would snggest offhand, that the board have 
somebody who has a pretty good feel for evidence and can say, "Well, 
look, we don% have to be so technical about this-whether this is hear- 
sav or not. Will it inform me? Let us hear it." 

yes,  I think it should be used. 
Mr. EVERETT. Would it be desirable from the standpoint of you 

three gentlemen, as individuals, speaking apart from the conclusions 
which will result from your meetings later on, would i t  be desirable 
to have a type of law officer sit on every board where a discharge under 
other than honorable conditions was meted out ? 

Mr. FROHLICH. For myself, I would say yes. 
Mr. RAPSON. Yes. 
Mr. BURNS. Without such an official you would only increase the 

number of lawyers necessary to work out an administrative discharge 
procedure. 

Mr. EVERETT. YOU feel that this would facilitate the disposition of 
the matter instead of hindering it? 

Mr. BURNS. NO question about it, in my mind. 
Mr. EVERETT. Would you similarly consider it would be appropriate 

to have a defense counsel, and perhaps a trial counsel, that is, attorneys 
who were representing the conflicting viewpoints, instead of the 
present recorder system and with, .perhaps, untrained counsel? 

Mr. BURNS. Subject to the poss~bility of creating a Frankenstein, 
that the military simply cannot handle, by all means, as lawyers? yes. 

But this committee and the Congress will have to weigh the military 
requirements, the manpower requirements, and surely will not want 
an army of lawyers to be defending our shores. That is a problem. 
Subject to manpower requirements, if it can be worked out, I, for one, 
would think it would be desirable. 

Mr. EVERETT. I would like to ask you, Mr. Frohlich, and your 
other two backup witnesses, a question about this situation which has 
confronted the subcommittee on a number of occasions. 



An inclividual writes that he was in the service as an officer or as 
an enlisted man, and was accused of some act of misconduct, frequently 
in sex cases. He  maintains his innocence and says that he requested 
a trial by court-martial which was denied, whereupon he was admin- 
istratively processed for an undesirable discharge on the basis of the 
allegations made agzzinst him. 

I11 this type of situation, time and again the subcommittee has 
received the complaint, ' V h y  were they able to give me an undesirable 
discharge if they would not give me a trial by court-martial?" 

What is the proper handling, the proper disposition, of this sitna- 
tion, in your opinion? 

Mr. FROI-ILICH. Well, in my opinion, I think that a man should have 
the opportunity of having a trial, if that is what lie asked for. I f  
that is what he wanted, and said "You made an accusation. I chal- 
lenge you to prove it. Let's go to court and we will t ry  it. I f  you are 
right I will be discharged, but after a trial. I f  I am right I will go 
back to duty.'' H e  should have that opportunity. 

I do not think the court-martial system should be bypassed by the 
use of the administrative discharge. 

Mr. EVERETT. Is that concurred in? 
Mr. RAPSON. I have not finned up my views. But, as I recall, there 

was a procedure linomn as resignation in lieu of trial by court-martid 
where the man consents to this procedure. You are not talking about 
this? You are talking about a situation where he demands a court- 
martial, and it is refused to him. He  does not sign any consent form 
or  whatever ? 

Mr. EVERETT. That is right; or he says, "I am innocent and I don't 
want to  be dischargecl." 

Mr. RAPSON. I would be inclined to agree with Mr. Frohlich gen- 
erally, but I can see where situations exist where, yon take a career 
oficer of high public esteem, and you expose the matter to a public 
trial of a sensational nature, you can run into problems from the mili- 
tary point of view, of adverse publicity, if they have a problem with 
a honlosexual of high rank, and the question is, does it create more of a 
problem to the general overall morale of your service if you expose 
such a thing to a full-blown general court-martial procesding. 

Mr. EVERETT. Tne Navy informed the subcommittee that their prac- 
tice in this situation is to discharge a man under honorable conditions, 
trying to compromise, as i t  were, between the need to get him out im- 
mediately and the benefit of the presumption of innocence. 

What would yon think of this practice? 
Mr. FROZILICEI. I think i t  is an expedient practice. But I personally 

feel quite disturbed for the man who is in the military service-we 
are not now talking about somebody who is reluctantly dragged in- 
but the man who volunteered to go into the military service and loves 
it, loves the military life, and wants to stay in it, and for some reason 
or other somebody then charged him with misconduct. If  he denies it 
and feels that he js innocent, I think he has the right, or should have 
the right, in any event to have his day in court and be either sent back 
to duty where he wanted to go or be discharged to civilian life where 
the military people wanted him to go. I think he should have that 
right. 



I can see where the Navy is being practical from their point of view. 
But I am not sure that it is being fair to the man-the man who wants 
to stay in the Navy and feels he is unjustly accused and wants his day 
in court. 

Mr. RAPSON. I still hesitate in that situation. Take the case of 
homosexuality where you have clear circumstantial evidence, but per- 
haps not enough to warrant a conviction, yet the military commanders 
feel reasonably sure that this man is a homosexual. Should the mili- 
tary be forced to retain this man in the service? I would say "No," 
that they should have a procedure in order to get rid of him, and if 
the Navy has adopted tlus expedient of getting him out with an hon- 
orable discharge, I think it is probably a good expedient. I know 
you disagree. 

Mr. FROHLICH. Note my dissent. 
Mr. EVERETT. Mr. Burns, this is probably more pertinent to your 

statement than to that of Mr. Rapson's. Could yon comment gen- 
erally on how you feel the boards of review are operating at the time. 
As  I understand it, you argued dozens of cases before them for the 
Army ? 

Mr. BURNS. We argued many, many cases before these boards of 
review, and I think in terms of personal experience the type of con- 
sideration that was given by the board of review went in cycles. 

There were peroids when, without directing my attention to the 
result, there were periods when mature consideration was given to 
the problems. There were other periods when apparently very little 
consideration was given to questions appearing before the boards, 
and when cases were affirmed without any opinion whatsoever. 

I would comment generally that in my view, as time has elapsed 
and as experience with the code has gone on, the quality of the board 
of review action has improved. 

I think the general administration of the code has improved. I 
think the board has been responsive to decisions of the U.S. Court 
of Military Appeals, and I think people in the lower hierarchy in the 
administration of military justice have been responsive to the decisions 
of the court, and I think the services are to be commended in dis- 
seminating to people throughout the world engaged in the administm- 
tion of mllitary justice the up-to-date information and up-to-date 
procedure dictated by changes in the law as they are handed down 
by the court. 

With respect to specific board of review action. I can never-I 
cannot t h d k  of a si&gle instance where I thought that any member 
of the board of review, in my own mind, did not. act in the full dis- 
charge of his responsibilities. 

My statement, directed a t  the system in which a senior judge can 
rate his two juniors, was not so much dictated by ,any evidence that 
I have that there was anything amiss in the actual practice. I inveigh 
against a system which is inherently bad and which would permi,t of 
an opportunity of undue influence by one member in a tribunal which 
is supposed to be to decide matters by a vote of two out of ,three. 

Mr. EVERETT. It has been suggested to the subcommittee that it 
might be desirable to unify the boards of review servicewise and per- 
haps also the Discharge Iteview Board and also the Board of Cor- 
rection of Military Records. 



Do you have any comments on whetller this would be a desirable 
step, in your opinion ? 

Mr. BURNS. Yes; I do. I can see why it has motivated the sugges- 
tion, and I can see where uniformity is to be desired. 

This association, our association, has not favored that, and I think 
the reason for it basically is that in any system of justice, whether it 
be civilian or military, the men sitting in judgment ought to be 
integrated members of the community, and by that I mean they ought 
to know what communal life is like and what the society require- 
ments are like, and I believe i t  was our thought that to the extent 
possible boards of review would be able to perform their function a 
lot more intelligently if they are composed of members of the services 
of the accused involved. 

I t  might be one thing for an old Army line officer to sit in judg- 
ment on someone in the ranks, he himself having been through them, 
and quite another thing to decide a matter involving life on ship- 
board of which he has no knowledge whatsoever, and I think that - 
was our thinking. 

Mr. EVERETT. Would that reasoning apply, Mr. Rapson, to the 
Discharge Review Board and the Board of Correction of Militarv 
~ecords:as you see it ? 

Mr. RAPSON. Agsain, this is my view only, but not necessarily so. 
The Boards for Correction of Military Records are composed of civil- 
ians, so in that respect I see no reason why there could not be one 
civil~an board for correction of military records. 

A ain, this problem of uniformity, in my 3 years I was sitting in 
the 8 ffice of the Military Justice Division of the Army, and I know 
I had equals in the Air Force and the Navy Judge Advocates Gen- 
eral Office at the same time working on tlze same problems that I 
was, and yet there was never an opportunity for us to get together 
and compare notes, and very often we came up with divergent views 
and interpretations of the same exact statute or regulation. 

It is not right that there should be three different interpretations 
of the same statute and regulations. But I would not go so far at 
this time as to recommend unifying the three service boards, but in 
the Board for Correction, there should be uniformity. 

Mr. EVERETT. Going to the Boards of Review for a moment, there 
have been proposzls that civilian members should be substituted 
entirely for the military members of the Board of Review. 

Would you have any comments on that? 
Mr. BURNS. I personally do not see any need for it. The moti- 

vation behind tlzat type of suggestion is to insure the absolute inde- 
pendence of the character of the judge sitting on tlze Board of Review. 
I think the motivation is sound. But I think that we can accomplish 
that result absolutely independent of the military judiciary without 
resorting to brin .ing in civilian judges from the outside. 

Mr. EVERETT. %r. Frohlich, in your experience and in that of Mr. 
Burns and Mr. Rapson, I wonder if there have ever occurred any 
instances of some type of command influence exerted over defense 
counsel, o ~ ,  for that matter, trial counsel, in the conduct of their 
responsibilities. 

Mr. FROHLICH. I would be prepared to say this : that rarely has there 
been a member of our Bar Association's Committee on Military Jus- 



tice who has not told us that he has seen in the field indications of 
command influence being exerted on persons involved in trials. 

Now, I am talking primarily about during World War 11, where, 
a t  least as far as the people on our committee are concerned, there 
were many instances of command influence. 

You do not hear so much about it from the younger men, the men 
who served in the Korean war, and who have been serving since. 
They do not seem to find that command influence. 

I suspect that some of it stems from what I adverted to a while 
ago, that the military is becoming educated, and that they realize that 
command influence is wrong, it is bad, and should not be exerted. 

My impression, and it is all it can be, it certainly cannot be a sta- 
tistical analysis, is that less and less command influence is being 
exerted. 

Mr. EVERETT. Mr. Rapson, did you or Mr. Burns have any experi- 
ence with complaints that defense counsel were subject to the influence 
of command influence ? 

Mr. RAPSON. Sitting in the Pentagon, we were isolated from the 
field, and in the Pentagon I would say we had free and independent 
scope in the thinking of my work, and I never had any influence 
imposed upon me. 

There were certainly cases that came up, however, through the 
Court of Military Appeals, which indicated that command influence 
had been exercised at the trial level on defense counsel, and the Court 
of Military Appeals took the necessary corrective action in those cases. 

There are influences, there are subtle influences, and I am sure 
they are still existing. However, there have been proposals to build 
up a separate corps of defense counsel. 

Now this, the association has not formed a definite view on. I 
think the proposal there that there should be a definite group of 
lawyers, judge advocates who do nothing but defense work, that 
has been thrust before the services since 1955. My own idea is, it 
is undesirable to build up a group of men in the Army whose sole 
work is defending accused persons. 

I n  that way you build up a philosophy, an attitude, in these men 
which is not healthy, and I think you should not have a group of men 
in the service whose sole duty is opposing the Government. 

Mr. EVERETT. YOU feel a different approach "there would apply 
than for the field judiciary system and the law officer? 

Mr. RAPSON. Oh, yes, we definitely believe in a separate, independ- 
ont judiciary. I, myself, do not believe in a separate, independent 
defense counsel corps. 

Mr. EVERETT. Mr. Burns, could you answer with respect to that 
question, and give us your views? 

Mr. BURNS. When we conducted our investigation, we did not have 
any specific instances of command control on defense counsel. I have 
heard rumors. One never knows whether these are rumors originated 
by disgruntled accused or dissatisfied attorneys who were dissatisfied 
with the particular result in a given case. 

I would say this: that if evidence was forthcoming indicating that 
there has been control exerted on defense counsel, interfering with 
the absolute undivided loyalty and defense with the greatest vigor of 
a client, I, for one, would thmk that some attention should be given 



to the possibility of establishing a separate defense corps, isolating 
them in some way. What the mechanics are I do not know. 

It was for this reason that our association pinpointed the question 
in our report but left the answer open. 

Mr. EVERETT. Apropos of a separate corps, as I understand it, the 
Army has a separate JAG Corps which, I would assume, provides 
some insulation against command influence. 

Would it be your view t.hat such a corps would be desirable for the 
other two services ? 

Mr. BURNS. I think that is a question that can be best answered by 
people who are familiar with the requirements of those services. 

But from a lawyer's point of view, and a lawyer who has served in 
the military in administering military justice matters, it is my opinion 
that it would be absolutely essential, barring some exigency of which 
I am now unaware. 

Mr. EVERETT. Mr. Rapson? 
Mr. RAPSON. I will subscribe entirely. 
Mr. EVERETT. The Army, as we understand it, instituted the practice 

of the negotiated plea of guilty a few years ago. To  what extent do 
yon think this practice protects the constitutional rights of the 
soldier ? 

Mr. BURNS. Bearing in mind that a number of our young men are 
in the services and are still in their formative years, I would say that 
I would have no objection to a negotiated plea of guilty, and I think 
it serves a very useful purpose, an economy purpose, provided that  
there are safeguards ; provided that the accused does have counsel who 
is fully aware of what the accused's position is, and what the facts of 
a given case are; and provided that this is all done ~ ~ n d e r  the super- 
vision and direction of a fully qualified trial judge, the law officer. 

Mr. FROHLICH. I would like to say that that aspect does not shock 
me. Certainly it is not unusual in the traditional administration of 
justice to have guilty pleas. All you have to do is walk into a crimi- 
nal court in any county, city, State, or district, and observe that the 
major calendar consists of pleas of guilty. 

Bnt there they have what Mr. Burns refers to, the accused is rep- 
resented by a competent lawyer who has first looked into the facts and 
realizes tlzat if the accused does not plead guilty he is going to 
be found guilty, and he so advises him. 

The court itself will protect an inadvertence or protect an oversight, 
and I think if you have those safeguards in the military, there is noth- 
ing objectionable to it. 

Mr. EVERETT. One last question in that connection: Using your 
civilian experience as a background, would it be your impression that, 
even though there is no normal negotiation on a sentence in civilian 
courts, as an informal matter, it does occur; and, perhaps, it is better 
to have it handled in a formal procedure, as is clone by the military. 

Mr. FROEILICH. Based on my experience, I incline to the formal pro- 
cedure. I think it is a safer procedure. I have seen too many 
instances in civilian life where little deals have been made and a per- 
son has been induced to plead based upon one of these deals. Then 
when the deal does not come through there is very little he can 
do about it. 

I would prefer the formality of it. I think the military is right. 
Mr. EVERETT. Mr. R.apson ? 



Mr. RAPSON. My view of the negotiated plea program while I was 
in  was that it did have the proper safeguards, at  least from the 
general court-martial level, where it is the only level where it is 
utilized, and I think that the Army is to be commended for facing 
reality and recognizing that 95 percent of your cases in your civilian 
courts are guilty plea cases, facing reality and bringing it down to a 
formal basis, a formalized basis, where there mas an actual written 
agreement between the accused and the convening authority as to the 
maximum sentence, and I think the program has worked quite well, 
and that every possible effort has been made to afford the accused the 
necessary protections in the guilty plea program. 

Mr. EVERETT. My final question would be this : 
You heard Colonel Paston's testimony this morning. He was not 

'convinced there was need of a special court. 
Mr. Prohlich, how do you and the members of your group here feel 

about the need for a special court-martial? 
Mr. FROHLICH. Well, we think that you should have a special court, 

but it should be modified and not be the one that we have today. 
We think that there should be a special court consisting-and this 

at the option of the accused-of one law officer, a man tralned in the 
law, a single judge sitting in the special court; that the accused should 
have the right to elect trial by that one-man c o ~ r t  or trial by the 
traditional special court, knowing full well that the trial in the tradi- 
tional special court will be a trial without law members, and that it 
will not be administered by men trained in the law. 

Mr. ET%RETT. Will either court have authority to grant a bad-con- 
duct discharge, or what? 

Mr. FROHLICH. NO, we would not give a special court that power. 
Mr. EVERETT. Thank you. 
Mr. CREECH. Gentlemen, Senator Hruska is represented at this 

session of his legislative assistant, Mr. Kutak. I believe he has some 
questions which he would like to pose at this time. 

Mr. Kman. Mr. Burns, I observe from your statement that the 
accused should know the identity of the law officer. Colonel Paston 
also touched on that in his earlier statement. I f  the spirit of the field 
judiciary is to be retained, not to say encouraged, is this provision 
essential ? 

Mr. BURNS. The motivation, Mr. Kutak, behind that provision is 
to give the accused the additional protection against the possibility, 
however remote,. to use the vernacular, of a hanging judge being 
brought in as a ringer, and we thought that it was an added protection 
that was sensible. 

Mr. RAPSON. Might I add that that proposal, that aspect of the 
proposal, actually emanated from the Department of Defense. They 
were the ones who first made provision that the accused should know 
the identity of the law officer, and we approved that proposal. 

Mr. KUTAK. It struck me as being very odd, but I accept the 
explanation. 

Mr. CREECH. Gentlemen, Senator Ervin has instructed me to say 
that the subcommittee is very appreciative of your coming here today 
and for the very fine contribution which you have made to its study. 

He feels that your statements were very meaningful, and he re- 
gretted that he could not be on hand for questioning, and he asked 



me to say also that the subcommittee appreciates the preliminary 
assistance which you have given the subcommittee in its preparations 
for the hearing. 

Thank you very much for coming. 
Pursuant to the order of the chairman, the subcommittee will now 

recess until 2 :15. 
(Whereupon, at  1 :15 p.m. the subcommittee recessed, to reconvene 

at 2 :15 p.m. the same day.) 

AFTERNOON SESSION 

Mr. CREECH. Mr. Chairman, the first witness this afternoon is Mr. 
Fred TV. Shields, attorney at law, Washington, D.C. 

Senator ERVIN. Mr. Shields, I am glad to welcome you. We thank 
you for being willing to come here. 

STATEMENT OF FRED W. SHIELDS, ATTORNEY AT LAW, 
WASHINGTON, D.C. 

Mr. SHIELDS. Thank you, Mr. Chairman. I am glad to do it for 
whatever it is worth. 

I submitted a statement to the committee which pretty well ex- 
presses my feelings with respect to the administrative discharges in 
the Navy. 

Now, I want you to understand that I am going to limit my remarks 
I have to make to the Navy procedures, because they are about the 
only ones I really know anything about. 

Now, I understand, of course, that the Army and the Air Force 
pretty well pattern their procedures after the Navy, or the -Navy 
patterns theirs after them. I am not sure which. The procedures are 
pretty similar, I understand. But the Navy is the only one that I 
have had any real experience with. 

I n  appearing here, I am appearing as an individual. I am not 
representing anybody. I am just representing myself as a lawyer who 
practices before the Navy a good deal. I am concerned about the 
administrative discharge procedures. 

Now the ones that I particularly t&e exception to are the ones-the 
undesirable discharges under other than honorable conditions on the 
grounds of unfitness. 

Now of course there are two basic types: the unsuitability and the 
unfitness discharges. By and large, the unsuitability discharges are 
given for physical or mental conditions. I suppose in many instances 
there is a pretty reasonable basis for getting rid of the man. The only 
thing I do object to on the unsuitability discharges is sometimes it 
seems to me i t  takes the Navy an awful long time to find out that he is 
unsuitable. I n  other words, when a man gets 15 or 16 years in, it seems 
to me if he has got this mental defect or quirk or anything like that or 
an aptitude or something like that, it should have developed long 
before he has put in 15 or 16 years in the Navy and perhaps acquired 
a rating of chief petty officer. It seems to me that he has adapted him- 
self pretty well when he gets along that long in the Navy without them 
finding anything too wrong with him. 

Of course, discharging a man for getting into debt also disturbs me; 
it partakes of imprisonment for debt in a sense. Certainly in my 



experience most of these debt cases are caused by extravagant wives, 
and if the man does not support the wife the Navy gives him the devil, 
and if he cannot pay the bills she runs up, they kick him out, and he is 
sort of caught on the horns of a dilemma. There is not much he can 
do about it.- 

I do get disturbed about some of these discharges on account of a 
failure to pay a debt. For instance, a few years ago I represented a 
man. He had about 19 years in. The Navy gave him a discharge 
because he wasn't able to pay his bills. Well, he had a wife who 
bought three fur  coats, when she was in Hawaii, on time; bought a 
baby grand piano while they were living in a trailer. Now what can 
you do about a thing like that? Maybe he was not fit for the Navy. 
But to me, if he had not supported his wife, the Navy would have been 
right after him. And yet because she went out and incurred those out- 
landish bills-three fur coats while he was serving in Hawaii, but the 
Navy could not see his point of view at  all-"pay those bills." Now 
I think that is unreasonable. Of course they only had to put up with 
him for about another year, and then he would have been transferred 
to the Fleet Reserve. 

But getting down to the ones that I reaally have some feeling 
about-the discharges for unfitness-the ones which are given, as I 
see it, usually for the alleged commission of an offense. 

Now unfortunately a lot of the cases involve homosexual activities 
and the like. Now that is not a nice subject to deal with. We all know 
they are messy cases and all that. But the fact remains that they are 
offenses for which a man can be tried and he can be punished under the 
Uniform Code of Military Justice. 

It seems to me that when a man is accused of an offense of that kind, 
he is entitled to a trial, if he wants it. 

Now I do not object to the situation where an accusation is made 
against a man and they say: "Look, we have this against you, we will 
give you your choice : You can stand trial or you can take an adminis- 
trative discl~arge.~' I f  he takes the administrative discharge, I am not 
going to represent him thereafter, he has had it, he has run the course 
as far as I am concerned. But when a man says : "No, I did not do it," 
and they give him an administrative discharge anyhow, I cannot see it. 
I think the man is entitled to a trial on it if he wants it. 

Now I have had, in that connection, a fair number of cases where, so 
far  as I am concerned, they gave the man the discharge because they 
could not prove the offense. They gave him what they called a field 
board hearing, which is set up under the Bureau of Personnel Regula- 
tions. Now that sounds awfully good. The commanding officer 
appoints a field board of officers to pass upon the administrative dis- 
charge. Rut I want you to just consider that a little deeper. 

That field board is not set up until after the commanding. officer has 
made his wishes known with respect to the discharge. I n  other words, 
he tells the board: "We want you to consider this man for an un- 
desirable discharge." He appoints the board. The board sits, and 
for all practical purposes i t  is what they call an informal board, and 
there are no rules of evidence, there are no limitations upon what they 
can bring in. They can bring in something that happened 15 years 
ago. They can bring in testimony olr statements from the man's wife 
that could not be admitted against him in any c o u r t a n y  kind of evi- 



dence they can bring in. And he can make a statement, and that is 
about it. 

Now that is no standard of justice as I see it, none at  all, absolutely 
none at all. 

But even then, if he convinces the field board that he should be 
retained, they do not have to pay attention to that. The commanding 
officer or the Bureau of Personnel can just disregard the thing and go 
ahead and give him a discharge anyhow. 

Now I just do not like it. As far as I am concerned, if the man is 
guilty of something or if they think he is guilty of something, if he 
wants a trial, give it to him. I f  he says : "No, I will take the adminis- 
trative discharge," that's all right. But if he says: "No, give me the 
trial," I think he should have it. 

I n  any event, if you are going to have any kind of administrative 
discharge procedures, I think there should be some limitation on what 
can be brought in. Maybe the rules of evidence should not be as strict 
as thev are in a court-martial. or in a civil trial. But there should be 
some fimitation. 

For instance, I do not see any reason why the statute of limitations 
should not be a bar to such a proceeding. Going back 10,12, 15 years 
to get something against the man-that is unreasonable in my view- 
using the man's wife to testify against him, I think that is unreason- 
able. There should be some standsrds controlling the operation of 
those boards if they are going to be continued. 

Now I have expressed my feelings on it. That is about all I have to 
say. I know that the committee is familiar with the actual reedations 
and all that. 

My own view is that the administrative discharge is being used as 
a substitute for trial for offenses. I do not think that is right. 

I may say that Judge Quinn, of the Court of Military Appeals, 
apparently feels pretty much the same way. 

Now I don3 know the Navy's statistics on the thing. I do know 
that the number of general courts-martial in the Navy has gone down 
very low in recent years, while administrative discharges have been 
rising constantly. To me the two things speak for themselves. The 
discharge procedure is being used as a substitute for trials. 

Senator ERVIN. Of course, the primary purpose of the Navy is to 
be able to defend the country. To them i t  is highly important to 
maintain discipline and to get rid of anybody they think is unfit. Of 
course, normally the primary purpose of the administration of justice 
in the Navy, as with the Army and the Air Force, is to enforce dis- 
cipline, I would say,.plus getting rid of people who they think are 
not capable of contributing to the defense of the country as they 
should. 

However, your point is that whenever you undertake to administer 
justice, there are certain fundamentals that should be observed. 

Mr. SHIELDS. That is precisely it. I think a man in the service, 
just because he is in the service, should not be deprived of his basic 
constitutional rights, including due process. That is my position 
exactly. I think Congress has gone a long way toward recognizing 
that in recent years. The uniform code, for instance, recognizes that 
these men in the services are entitled to a pretty substantial break 
insofar as protection of basic rights are concerned. 



Senator ERVIN. YOU say the man should be given an election. I f  
he is so conscious of his guilt that he prefers to take an undesirable 
discharge, he should have that option. 

Mr. SHIELDS. I think so. 
Senator ERVIN. But if he wants a hearing to determine the question 

of his unfitness, you say he should have that. 
Mr. SHIELDS. I think he should have that. I think there should 

be some standards, reasonable standards, covering that hearing. I n  
other words, some rules of evidence certainly should be applicable. 
I do not like this thing of throwing a man out on evidence which is 
clearly inadmissible or incompetent evidence, hearsay on hearsay, and 
that sort of thing. 

Senator ERVIN. Of course, in the old days most people that separated 
from the service were separated as a result of a court-martial and were 
given a dishonorable discharge. 

Mr. SHIELDS. Up until the time of World War 11, I would say that, 
generally speaking, the Navy gave the man the choice between an un- 
desirable discharge and a trial. 

Senator ERVIN. Of course, during these later years our Armed 
Forces have necessarily been expanded with a tremendous personnel, 
which of course presents problems in more aggravated form than 
they did in former days when the personnel in the services were much 
smaller. 

I would like to have your idea on this. 
Would you be in favor of setting up some kind of a board within 

the branches of the services to pass purely upon the question of 
whether a man should be given an undesirable discharge as distinct 
from being tried by a court-martial; in other words, something in 
the nature say-you might approximate it to some kind of civil court 
that would determine that question? 

Mr. SHIELDS. Frankly, I do not see where a board is really neces- 
sary. I am considering these discharges, where it is given for what 
is obviously an offense committed. I am not talking about the un- 
suitability ones. That is something else again. But it seems to me 
that a board is unnecessary. You are accusing a man of something, 
and all I am saying is let us prove and prove it in a reasonably decent, 
legal manner. That is all I think is necessary. I do not see where 
a board is necessary. 

Senator ERVIN. Well, I was just wondering-I'm thinking about 
the question of whether in attempting to protect the rights of a man's 
op ortunity to be heard, whether there should be a board established, 
un $ er a congressional act, within the service. Of course? you have 
a board now. But I mean a board that is required to act m more of 
a judicial manner ; that is, to give notice and opportunity to be heard, 
an opportunity to confront witnesses, whether you should have a 
board or whether you should just go back to the old alternative be- 
tween the court-martial and the discharge. 

Mr. SHIELDS. NOW, if you have a board I want some standards for 
the board. We have the board now. The trouble with the board, as 
I see it, is there are absolutely no standards. I mean they can dis- 
charge a man because they do not like the color of his hair. There 
is nothing you can do about it. They just say discharage, period. 
And they may have considered all kinds of incompetent evidence. 



I f  you are going to have a board, let's lay down some standards 
which they have to operate under. That is all I really want on this 
board deal. Of course, I still come down to the basic proposition- 
if you are accusing a man of an offense and he says "I didn't do it," 
try him. I am willing for him to take his chances before a court- 
martial, if he is willing to do that, and a court-martial is not the easi- 
est thing in the world to beat, let's face it, they are not easy to beat. 
If he is willing to take his chances, let him have his chance. I don't 
see anything unreasonable about that. I don't see where discipline 
is hurt by it. 

Senator ERVIN. I n  other words, what I was just wondering is 
whether you would say a man ought to be compelled to take his choice 
between a court-martial and undesirable discharge by administrative 
pSocess, or whether you are in favor of the creation of some kind of 
tribunal, either within or without the service, that would give him a 
hearing with an opportunity to be represented by counsel and an 
opportunity to be confronted by witnesses and to produce witnesses 
in his own behalf, should there be a choice between the undesirable 
discharqe and the court-martial alone. 

Mr. SHIELDS. I think in most cases he could make the choice very 
readily. Of course, this idea of con~pulsory process-now, something 
else is added in there that intrigues me. I do think any of these 
boards where you are passing upon the rights of a man or his retention 
in the service,. particularly the career man, and they are the ones I 
am primarily interested in, the career man. I do think the boards con- 
sidering those cases certainly should have the right of compulsory 
process for witnesses. I feel very strongly on that. 

Senator ERVIN. NOW, how much of an increased burden do you 
think it would be? Do you think that the average man who is 
charged with an offense and was offered the alternative of an undesir- 
able discharge or a court-martial, in the case where he admitted his 
guilt, do you think he would take the undesirable discharge? 

Mr. SHIELDS. Well, if he has admitted his guilt, I think he is going 
to take the undesirable discharge. 

Senator ERVIN. I t  is your opinion that a hearing would be requested 
chiefly by those who either felt themselves innocent or that there 
were certain mitigating circumstances which the party in question 
believed would be of such a nature as to induce a court-martial not to 
punish him by bad conduct or dishonorable discharge. 

Mr. SH~LDS. Of course there is that situation. Sometimes this 
latter phase that you just mentioned-there are a number of cases 
where the man has done something and the evidence of guilt is pretty 
clear, and still you feel that a court-martial would probably not dis- 
miss him or give him a punitive discharge. I n  those circumstances, I 
think .- the - man should be given a break and see what a court-martial 
would do. 

But basically, I think that the choice, the choice as to whether to 
take the discharge or stand trial is not going to be too difficult a 
problem for the man. He usually knows pretty well, particularly if he 
has consulted counsel-he knows pretty well what his chances are 
going to be in a court-martial, at  least. A man who is willing to 
gamble and just put i t  on a gambling element if nothing else, if he is 



willing to gamble on a court martial, I think he should be entitled 
to do so. 

Senator ERVIN. I am trying to get your opinion on the question as 
to what extra burden it would put upon the Navy. 

Mr. SHIELDS. I do not think it would put much on them. They went 
through World War I1 on basically that situation. The man was for 
all practical purposes, at least that was my experience, and I was 
-practicing then, the man was given the choice as to whether he wanted 
to take an administrative discharge or stand trial. I f  he took the 
administrative discharge, that was the end of it. 

Senator ERVIN. Of course, in a great majority of criminal charges 
tried in the civil courts. the defendants, I would say, a very substantial 
percentage, pleaded guilty and do not demand trial by jury. 

Mr. SHIEILDS. Yes, sir. 
Senator ERVIN. And you think the same thing, or a comparable 

situation, would exist in the Navy if the man was given an option of 
going out with an undesirable discharge or standing trial by court- 
martla1 ? 

Mr. SHIELDS. I think in a vast majority of cases if the man was 
aware of the fact of guilt, had a knowledge of his own guilt and 
also knew it could be proved-I will add that to it-knew it could 
be proved, or thought it could be proved, he would take the undesirable 
discharge rather than the court-martial. 

Senator ERVIN. DO you have any questions? 
Mr. CREECH. Mr. Shields, if I may, I would like to ask you about 

your statement that the boards which give administrative discharges 
have no standards. 

The Assistant Secretary of Defense for Manpower, Mr. Runge, 
told the sabcommittee last week, and I am quoting from his statement: 

The undesirable discharge is issued only by the authority of properly approved 
administrative action during which specific procedures and safeguards must be 
observed. These provisions a re  so important that  I shall quote verbatim from 
t h e  directive. 

And then he lists the requirements of a regulation. 
(1) The individual, if subject to such discharge, will, if his whereabouts 

is known, b e  properly advised of the basis for the contemplated action and 
afforded a n  opportunity to  request or waive, in  writing, the following privileges: 

(a) To h%ve his case heard by a board of not less than three officers. I n  
the  case of nonregular component members, all  boards so convened shall include 
appropriate mem~bers from the Reserve components. I n  the case of female 

-members, all  boards so convened shall include a t  least one female officer. 
( b )  T o  appear in person before such board, subject to his availability, for 

-example, not in civil confinement. 
( c )  TO be represented by counsel, who, if reasonably available, should be 

a lawyer. 
(d)  To submit statements in his own behalf. 
Now, sir- 
Mr. SHIELDS. I will concede that that basic procedure is given the 

ATavy personnel, too. 
Mr. CREECH. Well, now, do you feel, sir, that these safeguards, as 

they have been 'identified by the Secretary, are adhered to stringently 
'by the Navy 8 

Mr. SHIELDS. Yes, I do not think there is any question that they 
give those. B u t  what do they amount to? 

' 

Mr. CREECY. T h a t  is my next question. 



Mr. SHIELDS. Not a thing if they can consider incompetent evi- 
dence and hearsay evidence and matters that the man is in no position 
to rebut. 

Mr. CREECH. Sir, how about item (c),  the representation by coun- 
sel, who, if reasonably available, should be a lawyer. Doesn't he 
object to the introduction of such testimony ? 

Mr. SHIELDS. Yes, sir. What they do is say the objection is noted- 
period. Now, that may be protection, but it does not help the man. 
Your lawyer has done a good job, he has objected when he is sup- 
posed to object. But when they go ahead and consider the evidence 
anyhow, what good does i t  do the man? That's my point. I want 
them to comply to something that approximates the accepted rules 
of evidence. And they do not do that. That is where I begin to 
scream. They do not do it. All I can do, when I get up before a 
board, is say <'I object.,' And they say that the objection is noted. 
Then they go ahead and consider the evidence to which I have 
objected. 

Mr. CREECH. Sir, with regard to notice, do you have any problem 
with your client being given adequate notice as to the time of his 
appearance before the board? Do you have any difficulty in obtain- 
ing extensions of time? 

Mr. SHIELDS. I have had, yes. On occasion, I have had. Of course 
in so many of my cases, I am out-of-town counsel, and sometimes 
they do not like the fact that out-of-town counsel cannot be there 
on a half hour's notice. I do have that trouble. But I do not have 
too much trouble in that line. I usually get it adjusted. But I have 
had some trouble in that line. 

Mr. CREECH. NOW, with regard to the appearance of the individual, 
"subject to his availability, for example, if not in civil confinement." 

Mr. SHIELDS. I have had no problem on that. 
Mr. CREECH. This apparently refers to servicemen who have been 

convicted of a crime in a civil court, who of course would not be 
available, and ,the administrative action would be taken in his absence, 
is that correct ? 

Mr. SHIELDS. Yes, sir. 
Mr. CREECH. Have you had occasion to appear as counsel for 

anyone who could not appear himself? 
Mr. SHIELDS. Not at  this time. I do have one man whose case I 

have in the Court of Claims where that perhaps was true. I'm not 
quite sure of the facts on that. But personally, so far as any case 
in which I have appeared personally on behalf of the man, I have had 
no trouble in that respect. 

Mr. CREECH. Senator Ervin asked you about the compulsory proc- 
ess. You indicated that you felt that would be desirable. 

Mr. SHIELDS. I think it would be desirable. I may add I have not 
had any particular trouble in that respect, either. But I think per- 
haps I could have done a better job in some cases had I had the right 
of compulsory process. But I have not had any particular trouble 
there. 

Mr. CREECH. Sir, the Navy witnesses have indicated to us that they 
do not consider these board actions as adversary proceedings, and 
therefore they do not see the necessity for some of the safeguards 
that we think of as constitutional safeguards in criminal cases in the 
civil courts. What are your views with regard to this ? 



Mr. SHIELDS. Well, I think it may be a matter of semantics. I 
don't care whether it is an adversary proceeding or not. I want my 
man's rights protected whether they want to call it an adversary 
proceeding or not makes no difference to me as long as the man's 
rights are given some reasonable degree of protection. 

Senator ERVIN. I n  other words, you want an advocate there-an 
advocate will be an adversary in what he is trying to do to those who 
may hold a contrary opinion. 

Mr. SHIELDS. That is it precisely. I want to be in a position to 
protect the man's rights. I do not care what they call it. 

Senator ERVIN. NOW, if you were setting up some system where we 
would have notice and opportunity to be heard, an opportunity to 
produce witnesses of your own and cross-examine adverse witnesses, 
would you think you could justifiably make an exception in the 
case where the person had been convicted in a civilian court, and the 
evidence proved guilt beyond a reasonable doubt on trial in a civilian 
court Z 

Mr. SHIELDS. If he is convicted in a civil court, and they use that 
as a basis for his discharge, I don't see where the man has too much 
complaint about it. However, I do sort of take a dim view of these 
cases where the man is convicted at the trial level and appeals the 
case and the conviction is set aside. Meanwhile they have gone ahead 
and kicked him out of the service, and then when he comes back and 
says "no, I wasn't convicted," they say "well, you're out of the service 
anyhow." 

Senator ERVIN. I n  other words, you would require them to make an  
exception in that case. 

Mr. SHIELDS. Well, I would say that the service should be com- 
pelled to consider the situation de novo if the conviction is set aside. 
I would just put it on that basis. 

Senator ERVIN. Would you make an exception also in case the man 
was AWOL, after a period of time his whereabouts were not known? 

Mr. SHIELDS. Well, of course, you might run into a ~ e n t a l  situation 
there. Except for a mental case, I don't think I would get too excited 
about a man that just took off and was gone for 6 months or so and 
they didn't hear from him, if they threw him out. I f  it  later de- 
veloped he was insane or something of that kind, I think again, on 
that showing, they should reopen the case. They should be required 
to reopen the case. But aside from that, I don't see where the man- 
he has brought it on himself. Let's put it that way. I do not see 
where he is in any condition to complain of the action they take, ex- 
cept on a mental condition or something of that kind. I can visualize 
other situations. But the one that comes immediately to mind is the 
mental situation. 

Mr. CREECH. Mr. Shields, at  the time Mr. Fay, the Undersecretary 
of the Navy, appeared before this subcommittee, he said and I am 
quoting from his statement, "at the outset, let me say that the 
administrative discharge for cause fills a vital need which can be 
satisfied by no other means.'' And then he alludes to the classes of 
individuals who are covered by these discharges-the individual who 
has been tried and convicted in a civil court of a serious crime, the 
admitted participant in homosexual acts, and the classification in- 
volving administrative separation for misbehavior concerning the 
chronic military offender, et cetera. 



Now, he says in some of these cases, specifically in the case of the 
homosexual, that the justification for the administrative discharge 
is that a trial by court-martial is not always feasible because of lack 
of corroborating evidence or refusal of witness to testify. 

Now, in view of what you said here this afternoon, sir, I wonder if 
you feel that these statements of the Under Secretav have merit. 

Mr. SHIELDS. Well, of course first of all under the interpretation of 
the necessity of corroboration in military law, the law, as I understand 
it, in these sexual offenses is that corroboration is not necessary unless 
the testimony of the witness, the complaining witness, is evasive, 
vague, or there is some other provision on the thing-the term escapes 
me at  the moment. But in other words, the necessity for corrobora- 
tion under military law is severely limited. For instance, it is much 
less than is required in the District of Columbia. It is not reqnired 
unless the witness is evasive, vague, or something else that I cannot 
think of. 

So I do not think he is quite accurate on that first statement. I 
would just take exception to the accuracy of that remark. 

So far as the other is concerned, a court-martial does have subpena 
powers, and they can bring the witness in, and he will either testify 
or he can be cited for contempt. 

Now, I don't see anything wrong with that. A witness cannot just 
get up in a court-martial and say "I decline to testify". R e  is in 
trouble if he does that. He must have a basis for it. Now of course 
he can plead self-incrimination. But I do not see anything wrong 
with that. That is one of the basic rights which a witness has. I f  
that is true, I don't see where the Navy can complain about that 
situation. That is true in all courts. 

Mr. CREECH. Well, sir, do I gather from what you are saying that 
you feel that administrative discharges for cause should not be, 
available to the Navy at all ? 

Mr. SHIELDS. I didn't say that ; no, sir. 
Mr. CREECH. I am asking you. 
Mr. SHIELDS. I beg your pardon? 
Mr. CREECH. I am asking you. 
Mr. SHIELDS. NO, I don't. I say that for cause, that is for an 

off ense-is that my understanding of your question ? 
Mr. CREECH. Yes. 
Mr. SHIELDS. I don't think that the Navy should be entitled to give 

the man a discharge administratively under other than honorable con- 
ditions for the commission of an alleged offense unless he is willing 
to accept it. I think if they accuse him of an offense and he denies 
it, he is entitled to a trial on it. 

Mr. CREECH. NOW, sir, with regard t o  the man who is willing to 
accept an administrative discharge, would you permit this in a situa- 
tion where you have a young man who is a minor, who is under the 
age of 21, and is not represented by counsel? Would you permit 
him to make this determination? 

Mr. SHIELDS. Well, I think he should be given counsel. I don't 
think there is any doubt about that. He should be given counsel. 
Certainly I think that he should be given an opportunity to consult 
with the members of his family before making that election. I think 
any juvenile should be given that sort of protection. 



Mr. CREECH. Would you make it mandatory ? 
Mr. SHIELDS. I would make it mandatory ; yes, sir. 
Mr. EVERETT. Mr. Shields, in connection with the corroboration 

requirement, I believe you must be referring to paragraph 153 of the 
Manual for Courts-Martial. I think the words are "uncertain, self- 
contradictory, or improbable". 

Mr. SHI~DS.  That's right, I just had a mental block there. But 
you knew what I was talkin about. 

Mr. EVERETT. What wou f d be your view on granting an absolute 
right to trial by court-martial on any allegation of misconduct that 
was proposed to be used for a discharge other than honorable? Am 
I to understand that you would give an absolute right to such trial? 

Mr. SHIELDS. I think the man should have it;. yes, sir. That is, if 
he wants it. Understand, if he says, L'No, I wdl take itv-I'm not 
complaining about that situation. 

Mr. EVERETT. The Navy, in answer to question 12 on a question- 
naire that was submitted by the subcommittee to the Navy in Decem- 
ber, indicated that almost invariably when a nian demands a trial by 
court-martial-those were their words-by reason of misconduct, 
which they propose to use for discharge, they mould, if they did not 
try him by court-martial, discharge him under honorable conditions. 
A little earlier today, outside of the committee hearings, I heard this 
questioned. What is your understanding as to the Navy practice in 
that regard ? 

Mr. SHIELDS. I cannot say-I don't know what the general proposi- 
tion is. I am inclined to think that the Navy is tending in that 
direction. Without refreshing my memory on some cases-I am 
reasonably sure they have not always pursued that policy. But I do 
think they are tending in that direction. But I am quite sure they 
do not always follow it up. 

Mr. EVERETT. Their wording, I believe, was "almost invariably". 
You would indicate that they are tending toward almost invariably. 

Mr. SHIELDS. I think they have. I know I have had cases where 
the man mas given an undesirable discharge under other than honor- 
able conditions and has taken the case to the Board for Correction 
of Naval Records, and the Navy has not opposed changing the dis- 
charge to one under honorable conditions. That is why I say I think 
they are tending in that direction. 

Mr. EVERETT. TO what extent, if at  all, do you consider that the 
services tend to discharge a serviceman by reason of what amounts to 
simple inability to pay his debts, where he is making the best effort 
that he can? You had one example. I just wondered how much of a 
general practice there is to discharge because of what amounts to 
financial adversity ? 

Mr. SHIELDS. I am in no position to give you statistics on that. I 
have heard a good many people in the Navy tell me that that was one 
of their very real problems, the debt situation. The case that I do 
know-that always comes to my mind-was that poor dope who 
married the girl who bought the three fur coats in Hawaii and the 
baby grand piano while they were living in a trailer, and the Navy 
threw him out because he couldn't pay for them. Frankly, I have no 
sympathy for the creditor under those circumstances. I would like to 
have been handling that case from the Navy's position. I wouldn't 
have helped the creditors a bit. 



Mr. Emrm. Mr. Shields, let me ask you this: I11 your statement 
you referred to the board proceedings, field boards, and indicate that 
they are very frail reeds to rely on, do you think there would be a 
more substantial protection if there were a requirement that a quali- 
fied lawyer, similar to the law officer of a general court, presided over - . - 
such hearings ? 

Mr. SHIELDS. Well, yes, I think it would be an improvement. Now, 
of course, if he was a qualified lawyer and still was not really inter- 
ested in abiding by the rules of evidence or anything like that, he 
would not afford any protection. But I would feel better having a 
lawyer there. At least I could look him in the eye and say, "Look, 
fellow, let's get down to earth." But I would feel better with a quali- 
fied lawyer there. But unless he complied with the lam, that doesn't 
do you any good. 

Mr. EVERETT. Well I am sure yon have practiced before many 
administrative tribunals and have encountered situations where the 
traditional court rules of evidence are not followed in their entirety, 
where the criterion of admissibility is the relevancy of the evidence 
and its materiality, rather than some of the hearsay exceptions. Do 
you think it would be desirable to combine a law officer, as it were, 
with the administrative rules of evidence, like those used in many 
administrative agencies 1 

Mr. SHIELDS. Well, you know, frankly I am not so sure I am too 
well qualified to talk on that subject because most of my work is before 
tribunals which do comply with the rules of evidence-I mean in 
court-martial work they comply with the rules of evidence, and we 
expect them to. The rest of my practice is largely courtwork. 

Now I will admit that some of these administrative boards in the 
Nary are not too strict on the technical rules. But, even then, I think 
they make a pretty conscientious effort to give at least a reasonable 
compliance with rules of evidence. I refer to boards like the correc- 
tion boards and the discharge review boards and that sort of thing. I 
think they really make a pretty sincere effort to comply with the rules 
of evidence, including the hearsay rules. You mentioned that. I 
think most of them give more than just token compliance with it. 
I would not say it is strict compliance, but there is a reasonable 
compliance. 

Mr. EVERETT. I n  other words, they keep you within some channels 
anyhow. Isn't is almost impossible for those boards to apply the rules 
of evidence as they would be applied in a court having a subpena power 
so they can bring in witnesses, even recalcitrant w~tnesses, to make 
them testify ? 

Mr. SHIELDS. They do not have subpena powers. Well, maybe niy 
impression of the board is wrong, but I have always thought they com- 
plied pretty reasonably with the rules of evidence. Now I will admit 
they relax the rules on proof of authenticity and that sort of thing. 
They do not require strict proof of documents and that sort of thing. 
But they give some compliance with the hearsay rule-not strict, per- 
haps, but some. Anyhow, I do not complain about the way the correc- 
tion board or the discharge boards are operating. I think they handle 
themselves pretty well. 

Mr. EVERETT. Simply at the trial level-the field board- 
Mr. SHIELDS. Field boards, as far as I am concerned, anything seems 

to go, absolutely anything, and that I don't like. 



Mr. CREECH. I believe Mr. Waters has some questions. 
Mr. WATERS. Mr. Shields, as I understand it, in your conception, the 

~~dministrative tribnnai before which yoil appear ouglit then to liave a 
record made showing the evidence vhicli is admitted and excluded, and 
if tliere are objections taken by counsel, these objections will be noted 
so that you wiIl have a record on which you can appeal to some court. 
I s  that correct? 

Mr. SHIELDS. Well, under the present situation you liave no appeal 
to any court, unless perhaps you could show a complete deprivation of 
constitutional rights, and get in on that theory. I am not sure that you 
could do that. I understand there is a case in the Supreme Court now, 
which may test that, but I do not know whether certiorari has been 
granted. But I think it has been applied for. 

Mr. WATERS. AS I understand it, then, when you talk about the 
congressional standards to guide these tribunals, you refer to such 
standards as would apply to evidence which is properly admissible, so 
in the event tliere was a total lack of due process, you would have some- 
thing on which to appeal, is that correct? 

Mr. SHIELDS. I certainly think we should have that. 
Mr. WATERS. DO you have any other suggestions to be incorporated 

into such standards ? 
Mr. SHIELDS. Well, I haven't worked anything out. I perhaps could 

draft up something that I think should be incorporated in the stand- 
ards. Of course, you get into difficulty when you do try to lay down 
the standards, because just as soon as you lay them down, some situa- 
tion arises that yon never give any thought to. But I do think that 
there should be some standard laid down, and perhaps some other 
person could lay them down better than I can. But right now nly 
complaint is anything seems to go. 

Mr. WATERS. Do you feel that essential to those standards would be 
a record within which the framework of due process might be 
protected ? 

Mr. SHIELDS. Yes, I think that is essential. 
Mr. WATERS. I n  connection with your comment on the impossibility 

of obtaining a conviction of an individual under the provisions of the 
Uniform Code, do you feel that those individuals, inasmuch as they 
cannot be convicted, ought to be given some kind of honorable dis- 
charge rather than an undesirable discharge ? 

Mr. SHIELDS. Well I have always assumed that if you cannot con- 
vict a man, you have got to assume he is innocent. 

Mr. WATERS. DO you feel that congressional standards might be 
appropriate to that kind of proceeding also? 

Mr. SHIELDS. I think so. These undesirable discharges can be just 
as hard on a man as a punitive discharge. You cannot give a punitive 
discharge except through court-martial proceedings. I don't see why 
you should-vhy an adm~nistmt,ive board should be allowed to give a 
discharge which can hurt a man just as much as a punitive discharge 
without having any standards to control it. 

Mr. WATERS. Has your experience also touched on a representation 
of officers who have to show cause why they should be retained in the 
service ? 

Mr. SHIELDS. I have been working on one over the weekend. 



Mr. WATERS. Have you found that the standards under which this 
show-cause type of proceeding is held could stand some improvement ? 

Mr. SHIELDS. Well, I have not had too much experience in this. 
The case I was working on-frankly I thought the officer brought a 
good deal of the trouble on himself, because he would not answer any- 
thing fairly or squarely. He was about as evasive as the charges which 
were made against him. You just ended up with a mishrnosh which 
nobody could make any sense out of. So I blame him pretty much for 
getting into his own trouble. 

Mr. WATERS. That's the only such case you handled ? 
Mr. SIIIELDS. That's the only one I have had in some time, anyhow, 

the only one that comes to mind. 
Mr. WATERS. Thank you very much, sir. Thank yon, Mr. Chairman- 
Senator ERVIN. Mr. Shields, the committee wants to thank you for 

giving us the benefit of your experience in this field. If at  any time 
something occurs to you, we would be glad if you would just com- 
municate it to the committee in the form of a letter. 

Mr. SHIELDS. Thank you, sir. I appreciate having been given the 
opportunity of appearing before the committee. I do want the com- 
mittee to know that I do represent many men in the services, primarily 
enlisted men. I am interested in seeing that those men are pven some 
degree of protection. I have felt that for many, many years. 

I do think that the committee should lmow that I think that since I 
have been practicing law the improvement has been marked. I mean 
the man now has many more rights and many more protections than 
he had when I started practicing law in 1934. 

I cannot say that I have seen any deterioration in morale or disci- 
pline becanse the men have been given protection. I don't think giving 
men basic protections is going to affect adversely morale or discipline, 
I think it is going to improve it. 

Senator ERVIN. Thank you very much. 
(The full statement of Mr. Shields follows :) 

STATEMENT BY FRED W. SHIELDS, WASHINGTON, D.C., CONCERNING 
ADMINISTRATIVE DISCHARGE PROCEEDINGS 

I am Fred W. Shields, an attorney a t  law practicing in the city of Washington, 
D.C., and am a member of the firm of King & King. My firm is general counsel for 
the Fleet Reserve Association, an organization whose members are career men in 
the U.S. Navy. However, I am appearing here in a personal capacity and not as 
a representative of the Fleet Reserve Association. I understand that the com- 
mittee wishes to have my views concerning the administrative discharge proceed- 
ings in the armed services. I, however, am going to confine my remarks largely 
to the administrabive discharge proceedings in the Department of the Navy as 
that is the field in which I have had virtually all my experience. 

I imagine that the committee is familiar with the authority under which 
administrative discharges are given by the Department of the Navy. In  any 
event, I wish to state that so far  as I have been able to determine, there is 20 
statutory authority for administrative discharges although there can be little 
doubt but what Congress is aware of the fact that such discharges are given. 
The administrative discharge procedure in the Department of the Navy is author- 
ized and controlled by regulations issued by the Bureau of Personnel. As I 
understand the situation, the Chief of Naval Personnel is the promulgating officer 
of the regulations or instructions of the Bureau and his readations need not 
be approved or specifically authorized by the Secretary of the Department. The 
latest and controlling directive on the subject of administrative discharges is 
BuPer Notice 1910 of March 20, 1959, which announced changes in articles 
G10310--GI0316 of the Bureau of Personnel Manual, all of which relate to 



discharges of enlisted personnel from the Navy. I assume that  the committee 
is geneyally familiar with the present provisions of these articles in the Bureau 
of Nzval Personnel Manual so I will not here attempt to set them out in any 
detail. I do feel that  the committee is primarily interested in  ascertaining what 
protection is  given men who a re  discharged administratively from the service by 
reason of unsuitability and perhaps unfitness, which discharges a re  authorized 
under the provisions of articles GI0310 and C-10311. 

Insofar a s  unsuitability discharges a re  concerned, they are authorized for such 
matters a s  inaptitude, character and behavior disorders, apathy, defective 
attitudes, enuresis. alcoholism, homosexual tendencies and, finally, "other good 
and sufficient reasons, a s  determined by the Chief of Naval Personnel." It will 
be noted that  with the possible exception of the last three causes for such dis- 
charges that  all relate to either mental or physical conditions which presumably 
render a man unfit for service. Actually, alcoholism and homosexual tendencies 
might also well be considered a s  medical conditions although my experience has 
been that  when discharges a re  made on the basis of these two conditions there 
is usually a n  actual criminal offense or offenses involved or a t  least suspected. 

Discharges because of unfitness a re  authorized under C-10311 and may be 
based upon such matters a s  frequent involvement of a discreditable nature with 
civil or military authorities, sexual perversion of all sorts and kinds, drug addic- 
tion or the unauthorized use or possession of habit-forming narcotic drugs or 
marihuana, a n  established pattern for shirking, a n  established pattern showing 
dishonorable failure to pay just debts, and the all inclusive "other good and suffi- 
cient reasons a s  determined by the Chief of Naval Personnel." While the 
article, itself, specifically provides that  a discharge by reason of unfitness will 
not be issued in lieu of disciplinary action except upon the determination by 
the  Chief of Naval Personnel that  the interests of the service, a s  well a s  the 
individual, will best be served by administrative discharge, the fact remains 
that  a t  least three of the causes for such discharge definitely involve action 
which is of a criminal nature and properly punishable under the provisions 
of the Uniform Code of Military Justice when committed by military personnel. 

At this point. I feel that  I can say with considerable justification that  the 
services do use the administrative discharge procedures a s  a substitute for and 
i n  lieu of disciplinary action a s  provided by the Uniform Code on frequent 
occasions. I am satisfied in my own mind a t  least that  the administrative 
discharge is quite frequently given because of the difficulty or impossibility of 
obtaining a conviction of a n  individual under the provisions of the Uniform 
Code. 1 am not alone in this suspicion. Chief Judge Quinn has. on several 
occasions, voiced the same opinion and certainly it  is  siqnificant that  while 
disciplinary actions under the provisions of the Uniform Code have diminished 
greatly in  numbers in the past few years, separations under the administrative 
discharge procedures have increased in number over the same period. I t  should 
be reasonably apparent from this that  the servires are  using the discharge 
procedures a s  a substitute for and in lieu of disciplinary action. 

Only recently I had occasion to represent a young marine, John Smith,' 
who was separated from the Marine Corps with an undesirable discharge under 
other than honorable conditions for the sole reason that  he had been involved 
in a serious automobile accident in  Haiti. H e  was not represented i n  the 
investigation in Haiti. H e  was not accorded any rights i n  that  investigation. 
However, he was almost immediately after the accident transferred to the 
Marine Corps Headquarters a t  Henderson Hall, Arlington, Va., where he was 
first given administrative punishment under the provisions of "Article 16 : Uni- 
form Code of Military Justice," which is applicable only i n  the cases involving 
minor offenses. He was then given a hearing before a field board of officers 
and on the basis of the evidence adduced in the completely ex parte investiga- 
tion held in  Haiti was given a n  undesirable discharge under other than honorable 
conditions. In  my experience with the naval services, I have never seen a n  
instance where a man was more completely denied anything that even resembled 
due process of law. 

Persons separated with a n  administrative discharge because of unsuitability 
a r e  ordinarily given either a n  honorable o r  general discharge while those sepa- 
rated by reason of unfitness a re  generally given an undesirable discharge or, 
i n  some instances, a higher type discharge. The undesirable discharge is given 
under other than honorable conditions. I n  either type of discharge, that  is 
for  unsuitability or for  unfitness, a brief is to be prepared setting forth the 

1 Fictitious name used. 



relevant portions of the individual's service record and those facts which a r e  
supposed to afford the reason for the discharge. The inclividual may, if he  
wishes, have his case heard by a field board of officers convened by the command- 
ing officer and he has the right to  appear before such board in person unless 
he  is  held in civil confinement or is otherwise unavailable, and he has the right 
to be represented by counsel and to submit statements in  his own behalf. 

I t  i s  in the operations of the field boards that  most but by no means all of 
the injustices occur so f a r  a s  I am concerned. My clissatisfaction with the 
field board hearings arise primarily from the following factors: First, the 
proceedings looking toward the issuance of the discharge a re  initiated in the 
first instance by the commanding officer; the commanding oficer appoints all  
of the personnel connected with the field board hearings and ordinarily such 
personnel will be junior to him. Under the circumstances, the average board 
member probably is more inclined to follow or accept the recommendation of 
his commanding officer than to take steps to see that  the individual appearing 
before the board is  accorded any great degree of protection insofar a s  basic 
rights a r e  concerned. 

More important is the fact that  the board is by no means limited to what 
has  been set forth in the brief a s  a basis for the contemplated discharge. The 
members of the board have access to the individual's service record prior to  
the hearing and presumably a re  acquainted with various Navy directives o r  
instructions which they may well feel a r e  binding upon them as individuals 
insofar a s  their action with respect to the contemplated discharge is concerned. 

Finally, the board i s  not bound by any rules of evidence. I t  may consider 
sworn or unsworn testimony and statements. I t  may consider statements 
which would be privileged and not admissible in  any legal proceedings against 
a n  accused person. I t  is not bound by any statute of limitations and may con- 
sider instances or acts which occurred in preceding terms of enlistment, acts 
for which prosecution would obviously be barred by the statute of limitations 
and in fact acts or incidents which occurred long bdore  the individual entered 
the service. 

The board need not keep a verbatim record of the proceedings and the individ- 
ual affected by i ts  action need not be given a copy of the proceedings although 
he may request a copy of the proceedings and the convening authority may give 
i t  to him if he wishes but is not required to  do so. 

Finally, the findings of the board a re  not conclusive or final. That i s  to  say 
that  should the board recommend the retention of the individual in the service 
i ts  recommendation may be reversed by the convening authority, or if approved 
by the convening authority it can, nevertheless, be reversed in the Bureau of 
Personnel. 

Under the circumstances, my own opinion is tha t  the field board of officers 
serves no really useful purpose. It only divides responsibility for the action 
taken and presents the appearance of protection of the rights of naval person- 
nel. I n  fact, little or no protection is actually given the individnal. 

I t  may not be amiss to point out that  an undesirable discharge under other 
than honorable conditions is a very serious punishment in and of itself. I t  fol- 
lows the man throughout the rest of his life and greatly limits his ability to 
obtain any responsible position. I n  fact, in many instances i t  prevents him 
from entering fields of employment completely. I n  my opinion, the effect of a n  
undesirable discharge under other than honorable conditions has just a s  seri- 
ous consequences to the individual involved a s  does a bad conduct or dishonor- 
able discharge. I propose to refer to  a number of cases with which I have been 
personally familiar where I feel tha t  regardless of whether or not the individual 
involved was guilty of committing some offense, the naval authorities effected 
his separation through the administrative discharge route only because he  could 
not otherwise have been punished for  the offense which he was suspected of 
having committed. Unfortunately, a good many of these cases have involved 
alleged homosexual acts and a s  such they a r e  not calculated to arouse any great 
degree of sympathy for  the individual. However, I feel that  the committee 
should bear in  mind the fact that  such acts a r e  very easily charged and it is 
difficult to establish innocence. The law courts certainly have always required 
a high degree of proof before a conviction of this type of offense will be upheld. 
The naval authorities have resorted to  the administrative discharge in  this type 
of offense in  many instances simply because a criminal prosecution could not 
be successfully maintained. 
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Richard Roe: seaman apprentice, was  given a n  administrative discharge at 
Norfolk, Va., after he had been held in confinement in the brig for  a considerable 
time awaiting trial on a charge and specification alleging homosexual activities 
on his part. When it became apparent tha t  the charge could not be successfully 
prosecuted he  was given a n  undesirable discharge. 

Harold Ferguson: a first-class petty officer i n  the Navy, was given a n  undesir- 
able discharge under other than honorable conditions after having served for 
more than 14 years in  the Navy. His  discharge was based primarily upon a re- 
pudiated confession made by him and upon a n  alleged civil conviction for  a 
homosexual act which had occurred approximately 10 years prior to  the date 
of his discharge. The Navy had been fully aware of his conviction a t  the time 
it occurred and, nevertheless, reenlisted him for two or three additional terms of 
enlistment before discharging him. His Navy record was clear and the discharge 
was  effected against the recommendation of his commanding officer who wished 
t o  have him retained in the service. The Board for  Correction of Naval Records 
subsequently changed his discharge to  one under honorable conditions but that, 
of course, did not suEce to reinstate him i n  the Navy. 

George Nelson: another first class petty officer, who was discharged from the 
U.S. Navy with a n  administrative discharge after having served hon- 
orably for  more than 18 years, was accused of homosexual activities which he 
denied and demanded trial before a court-martial. His demands for trial were 
simply ignored and he was given a n  undesirable discharge without any pretense 
of a hearing. 

Raymond Burke: Master Sergeant, USMC, was discharged after having com- 
pleted more than 18 years of honorable service fo r  alleged immoral conduct. The 
evidence upon which he was discharged could not possibly have been sufficient to 
have justified his conviction before any court. I n  this case I was informed by 
appointed counsel, who represented Burke before the field board a t  Camp LeJeune, 
N.C., that  the board had recommended Burke's retention in the service but a n  
order came from Marine Cows Headquarters directing his discharge. 

Charles Hansonl was discharged from the U.S. Navy upon a n  alleged homo- 
sexual offense. I have read the record before the field board in his case, and, 
frankly, do not feel that  the commission of the offense was established by compe- 
tent evidence. H e  was represented a t  the field board hearing by a lawyer from 
Norfolk, Va., who concurs with my opinion that  the evidence would not have es- 
tablished guilt of the offense. Nevertheless, he was administratively discharged. 

Robert Wyatt: YNSN, USN, was discharged after a field board hearing a t  
Bainbridge, Md. This boy was a n  obvious victim of a homosexual attack by 
another older sailor. H e  promptly reported the matter to naval authorities and 
he was strongly recommended for retention in the  service by his immediate com- 
manding officer, a s  well a s  the chief petty officer under whom he served and by 
many other persons who knew him in the service. Despite these facts he  was 
administratively discharged. 

Carl Fitzsimmons,' a chief petty officer in  the U.S. Navy, was discharged ad- 
ministratively without a field board hearing after having served, as  I recall it, 
between 18 and 19 years i n  the Navy. His offense was a n  alleged dishonorable 
failure to pay his debts. Actually he was married to a woman who kept him 
constantly in  debt. She incurred the debts in  question and he made every effort 
possible to pay the debts but could not do so and so the Navy discharged him 
administratively. 

Undoubtedly other cases can be brought out of my files where the individuaI 
h a s  not been given what I consider f a i r b r  equitable treatment. However, these 
cases a r e  all  comparatively recent and come to my mind immediately. They a re  
illustrative of what can be done through the administrative discharge proceed- 
ing and the unfairness of the proceeding to the individuals involved. 

I would suggest to the committee that  a very escellent discussion of the opera- 
tion of the administrative discharge system in the Navy has been prepared by 
two young officers a t  the Naval Station, Norfolk, Va., who have had a considerable 
experience with the actual operation of the system. I am not a t  liberty to  give 
the committee a copy of the report of these two officers a s  they a re  on active duty 
and their article has not been cleared by the naval authorities. However, if the 
committee can obtain clearance from the naval authorities for  this article I will 
be pleased to furnish copies of it to  the committee a s  I feel that  the article points 
out the defects in the system a s  clearly and lucidly a s  anything I have seen on 
the subject. 

* Fictitious name used, 



Mr. CREECH. The next wittness is Lawrence Speiser, director of the 
Washington office of the American Civil Liberties Union. 

STATEMENT OF LAWRENCE SPEISER, DIR.ECTOR, WASHINGTON 
OFlFIC33, AMERICAN CIVIL LIBERTIES UNION 

Mr. SPEISER. Mr. Chairman, I am, as Mr. Creech just said, the direc- 
tor of the Washington office of the American Civil Liberties Union. 
I am a member of the bars of California., the District of Columbia, 
and the U.S. Supreme Court. 

The American Civil Liberties Union has had a continuing concern 
about administrative discharges, particularly in connection with ad- 
ministrative discharges which have been given under the security pro- 
grams which have existed in the services. 

The legal director of the American Civil Liberties Union, Mr. Row- 
land Watts, made a study of how draftees were affected by the security 
program a number of years ago. He appeared before this subcommit- 
tee when it held hearings, I believe, back in 1955 on this subject. 

I have set forth a number of examples in my statement but I will 
not read through it. However, I would like to cover a number of high 
points. 

First of all, apparently at this time the military security programs 
which have existed are not now taking into account preinduction 
activities as a basis for determining the nature of a discharge. This 
was on the basis of the Supreme Court decision of Harmon v. Brucker. 
Some questions have been raised as to whether the services were at- 
tempting to circumvent this decision. For example, when an individ- 
ual failed to disclose preinduction adivities that were required on the 
form DD-398, the services in some cases attempted to discharge the 
individuals for failing to reveal the information. 

But this practice now seems to be barred. The latest decision on 
this, by the circuit court of the District of Columbia, Davis v. Stahr, 
held that this might not be utilized as a criterion in determining what 
s0,rt of discharge an individual should have. ---  

. The services have a right to determine who they want to retain in 
the service, m d  they may discharge any individual. But the dis- 
charge we, and I feel the courts, hold should be based on the character 
of the service that is rendered while the person is in the servicejhnd 
not on the basis of what associations he may have had prior-to the 
time he was in the service. - 

Now, another area that is also covered by a recent court decision, 
although we still do not have the final word on it, is whether politjcal 
activities and associations, membership in organizations, or contact 
with individuals by an individual who is on inactive status, may be 
utilized in determining the character of the discharge granted. The 
Court of Appeals in the District of Columbia, in BZarui? v. ConnaZZy, 
did not quite reach that question. I t  held, though, that if the services 
are going to utilize these factors in determining what sort of a dis- 
charge an individual should have, that they are going to have to pro- 
vide cross-examination. They can take their choice. 

Now, this matter has not yet been settled because the Government 
did not choose to appeal or petition for certiorari in either of the two 
cases, Davis v. Stahr or BZand v. ConnaZZy. I don't h o w  the reason 



for this. It may have been because the services did not want the 
Supreme Court to put its stamp of approval on either one of the two 
decisions. It may have been because of conflicts within the Govern- 
ment itself, between various departments. It may have been because 
the Government acknowledged the correctness of the decisions. How- 
ever, as far  as I have been able to determine the services are not yet 
implementing these decisions. As a matter of fact, the matter is still 
in abeyance because both of the cases were remanded back to the dis- 
trict court and I do not believe the district court has issued orders in 
either of the two cases as yet. However, as far  as I have been able 
to  determine, none of the services plan to initiate a wholesale review 
of the discharges given under the security program and to either grant 
cross-examination in these cases or to change the character of the 
discharges to honorable discharges. This is still up in the air. 

Just recently, on contact with the representative of the Navy Dis- 
charge Review Roard concerniag the case of a Naval Reserve officer 
it was indicaied that any individual who had received some discharge 
other than honorable, who wanted to have i t  corrected, was still going 
to  have to file an application with the Navy Discharge Review Roard ; 
presumably the same procedure would also be required with the other 
discharge review boxds as well, and process it in that fashion, but 
there was not going to be any wholesale self-initiated review by the 
services themselves. 

I pointed out in my statement one of the punitive effects that has 
resulted from the administrative discharge program, particularly in 
the security area, where general discharges have been given. For  
quite a while, the services were taking the position that general dis- 
charges had absolutely no punitive effect whatsoever. This, I feel, 
was being somewhat unrealistic. A number of benefits, veterans' bene- 
fits, for example, are dependent on receiving an honorable discharge, 
and general discharges did not qualify for benefits of that kind. Vet- 
erans' Administration, for example, would make a determination 
whether a general discharge had been granted under such conditions 
that it would warrant giving veterans' benefih. I n  one case to which 
I have referred, a soldier had received an undesirable discharge in 
1954 on security grounds and appealed to the Army Discharge Review 
Roard in 1955 unsuccessfully. However, in the late spring of 1957, 
on an appeal to the Roard of Correction of Military Records, he re- 
ceived a general discharge under honorable conditions. 

But it was not until October 1950 that the Veterans' Administration 
made a determination that he was entitled to educational benefits. 
So, from 1954 until October 1959, he did not receive educational bene- 
fits, about 5 years, and then it was determined that he should have 
had educational benefits, retroactive to 1958. So he obviously had 
been placed in a position where he was not able to take advantage of 
the educational benefit that all other veterans were getting, unfairly, 
as it was determined to be. Luckily he did go back to school, but 
there was a good period of his life during which he was not able 
to take advantage of the benefits that other veterans had. 

When Mr. Watts testified in 1955 he made some recommendations 
which were aimed toward the Army in particular, since his study was 
mainly involved with the selective service program, and draftees, and 
at that time most of them were going into the Army. 



His recommendations, which I would like to reemphasize, were as 
follows : 

1. The Army is responsible for persons subject to the selective serv- 
ice law only dnring the period of their active duty in the Army; 
therefor, the Army repudiates the responsibility unwittingly imposed 
upon it by the Congress to assume jurisdictioll over the politicnl and 
social life of an inductee for a period of 6 years after he has com- 
pleted such active duty. 

2. The Army is not the adininistrat,or of the selective service law 
but only its beneficiary; therefore, responsibility for its effective oper- 
ation rests with the Congress, the courts, and the Selective Service 
System, and the Army will not permit itself to be used as an instru- 
ment for punishment of those who try to evade their duties under the 
law. 

3. Within the limits of established standards of eligibility and pro- 
cedure, the Army must be the sole judge of whom it  will permit to 
serve in its ranks and that judgment will be based solely on its military 
needs; therefore, the Army will not accept into service anyone who 
is not in a ~osi t ion to be ~ermi t t ed  to serve fullv in accordance with 
his capabilikes. 

I 

4. The Army will accord to each man within its ranks, in security 
cases. the same f ~ d l  hearing rights that are guaranteed him by the 
~ n i f b r n ~  Code of Military Just';ce, in defendigg himself again& any 
other charge. 

5. I n  accordance with traditional policy, the Army, if i t  decides that 
i t  does not choose to retain a inan on either active or reserve duty, will 
~ccord  him a discharge based solely on the character of the service he 
has rendered. 

As I said, these recommendations would apply to a great extent to 
the other services as well. 

I noticed in your questioning of the previous witness that you were 
concerned with the question of homosexua~s and how they were treated. 
Essentially i t  seems to me that where there is an act of misconduct 
or acts of misconduct that me the basis of a branch of the military 
services attempting to rid itself of a particular person, then it should 
be under the obligation to present evidence to sustain the charge 
against the individual. 

I recognize that, under civilian criminal law, individuals who are 
charged with crimes are often offered the opportunity to plead to a 
lesser offense in order to avoid being charged and tried with the greater 
offense. This is a type of convemence, I suppose, to the State. T 
am rather unhappy about it. I am unhappy about the militaiy serv- 
ices doing the same thing-they will offer the individual the choice 
of accepting an administrative discharge and, if he doesn't take it, 
they will court-martial him, in which case the penalty which may 
be imposed if he gambles wrongly will be much greater than the 
administrative discharge that he could have taken in the first place. 

I don't believe this is a fair way of determining whether or not an 
individual should have received an administrative discharge. I think 
that an individual, if he is to be given a choice of avoiding a court- 
martial or avoiding a situation in which the services present evidence 
against him, should not be placed in a worse condition than he mas 
before. Now, that may require the services making some sort of 



choice ill advance-if they are going to make an offer to him-either 
to offer him an administrative discharge, and if he chooses not to 
accept the administrative discharge, then I think that they probably 
should be bound not to give him anything stiffer than what he refused 
to accept without having a trial. 

Now, this may obviously mean more work for the services. An 
il~dividual will say, "What have I got to lose? I have a fighting 
chance. I can't come out any worse." But I don't think that this is 
such a tremendous disadvantage for the services to undertake. There 
are a lot of individuals who would be willing to accept the administra- 
tive discharge without putting the Government, in effect, to the burden 

the facts, merely because they may not want the full facts 
to be provin? deve oped. They may have d l  sorts of reasons why they might 
be willing to accept an administrative discharge without a hearing. 
But I think there is something basically unfair in presenting a person 
with such a dilemma-take an administrative discharge, in which the 
penalties that go with it are somewhat ljmited, or we will court-martial 
you, in which the penalties that can be imposed are fairly unlimited. 

Senator ERVIN. Of course, as a result of the trial and investigation 
they might find the man was a whole lot worse than they thought in the 
first place. 

Mr. SPEISER. I recognize this is a problem, Mr. Chairman. As I 
understand it, under the Uniform Code, they give defendants a fairly 
detailed statement of the charges, and a bill of particulars. They 
also get the investigative reports. I would think that the situation 
you described would be a somewhat unique one. First of all, it  would 
seem to me the defense attorney would be able to object to anything 
else coming in which is worse because it is irrelevant, beyond the 
scope of the charges that he had received notice that he was going 
to have to defend against. Now, it may be that during the course of 
the trial that leads are obtained by the service which would warrant 
further investigation and further charges. Rut I think this is a 
more unlikely and unique situation. 

Senator ERVIN. There is much to be said in favor of the proposi- 
tion you advance, but at  the same time 1 think there is much to be 
said against it also. It would be a difficult thing to handle. 

Mr. SPEISER. I recognize certainly within criminal law prevalence 
.of the practice of bargaining for a plea so that a defendant could 
limit the penalty that might be imposed. This, I recognize, is a 
-well-defined function of defense lawyers involved in criminal cases. 

Senator ERVIN. I think sometimes the prosecution lawyer charges 
a man with a higher degree of offense in order to coerce him to plead 
guilty of a lesser. 

Mr. SPEISER. Yes, it certainly is utilized in that fashion too. 
Senator ERVIN. But I certainly agree with you on the fundamental 

proposition that a11 of us charged with the administration of justice, 
-military justice or civilian justice, should certainly try to see that 
every person had the advantage of at least the minimum requirements 
of due process. 

Mr. SPEISER. I might suggest this, Mr. Chairman. Recognizing the 
fine art of bargaining for a plea that has gone on for centuries within 
.our common law, it seems to me that we have never really had an 
copportunity tio experiment within our judicial systems on this, and 



that the military services may be the very best place in order to 
experiment with this sort of limitation. 

First of all, there are a limited number of individuals. It is not 
the entire population. You do have some fairly good, strict controls, 
because they are set out within the Uniform Code of Military Justice. 
It would be, it seems to me, a worthwhile experiment without any 
great danger to either the military disciplinary system or to the 
country to experiment on this basis. An individual who is golng 
to be faced with the alternative of accepting some sort of discharge 
can refuse to accept the discharge and force the Government to go 
ahead and try him with the understanding he cannot be hit with 
any greater penalty than that offered to him in  the first place--- 

Senator ERVIN. That's a very interesting observation. Of course 
I think that the most sacred and important function oP society, any 
civilian society, is the administration of justice. 

Of course, I don't think that is true of the naval or the military 
services. I n  other words, their primary purpose is to be prepared 
to defend the country against an enemy. 

Mr. SPEISER. I think you are right. Yon may say why foist the 
experiment on the military services where it is really a sideline. 

Senator ERVIN. I n  other words, they administer military justice 
for a twofold purpose, as I see it. One is to maintain discipline and 
the other is to rid the service of undesirable personnel. Therefore 
their purpose is not just meting out punishment. I think for that 
reason you have made an interesting observation-that it is a labo- 
ratory more or less free from hazard to society in general. 

Mr. SPEISER. AS a matter of fact, they have done that in a couple of 
areas I can think offhand. One is in court-martials, giving the investi- 
gative reports to a defendant which he would not get at any civil~an 
trial, and yet they have been able to function with a fairly good system 
of justice there. Second, there is the rigid system of requiring the 
warning of article 31 before statements are taken, which we do not 
yet have in any civilian system right now. Still they have been able 
to operate with those. I recognize the rationale for them, because of 
the fact that the individuals are in a certain authoritarian atmosphere, 
and there is a question of whether they are being ordered to answer 
questions, and there is a penalty if they don't. But what I am saying 
is that they have developed these two rather unique features that are 
not yet accepted fully in our civilian criminal court system, and 
have been able to operate and have a fairly high rate of conviction, 
I think, matching that within the civilian courts. 

Senator ERVIN. Any questions? 
Mr. CREECH. Mr. Speiser, you indicated that the American Civil 

Liberties Union has had a continuing concern with the administration 
of military justice. 

Now I wonder, sir what the experience of the American Civil Liber- 
ties Union has been with regard to the manner in which the Uniform 
Code of Military Justice is operating at  this time? 

Mr. SPEISER. I am afraid I could not answer that question. We 
have a certain degree of autonomy-what you might call States 
rights-within the American Civil Liberties Union. We have affil- 
iates who operate in different fashion. Some of them do get involved 
inl court cases in courts-marital. Others do not. We don't have any 
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regular central reporting system on this. The cases that I cited 
here I obtained from our national headquarters in New York. At 
the time I did not feel I had time to circularize our affiliates and ask 
for their experiences. So I do not have that information. 

I think over a period of time I could probably accumulate it and 
give it to the committee. 

Mr. CREECH. Speaking of the administrative discharges and men- 
tioning the work of Mr. Rowland Watts that has been done previously 
in the recommendations which he made to the Secretary of the Army, 
is there any contemplated additional study in this s ecific field of i' administrative discharges by the American Civil Li erties Union? 

Mr. SPEISER. I do not believe so. One of the reasons for Mr. Watts' 
study was the fact that he had obtained a grant from the Fund for 
the Republic to finance it, and the Fund for the Republic has not been 
fhancing studies of this kind for the past 3 or 4 years. 

There are no foundation grants that I know of, and the American 
Civil Liberties Union as such is not planning to make a study. 

Mr. CREECH. The Defense Department witnesses who appeared 
before this subcommittee last week indicated that they do not feel 
that the proceedings, the board proceedings, at which administrative 
discharges are given are necessarily adversary proceedings. Based 
on this, they feel that there is not always a pressing necessity for 
counsel, though of course there is a provision for counsel if reasonably 
available and, in instances where there is no counsel, for a recorder 
to be in charge and perhaps adduce itestimony. Also they point out 
of course there is no subpena power, though some of them have indi- 
cated that that power would be helpful. 

I wonder if you would care to discuss this aspect of the adminis- 
trative procedure, and whether you feel there should be an adversary 
proceeding. 

Mr. SPEISER. Well whether they choose to acknowledge it as an 
adversary proceeding, I think it is. I n  the security cases I have 
handled there were specific charges which were conceived to be charges 
of wrongdoing which were made b the services. The Government 
did not attempt to put on any prm ! to sustain them. I had no access 
to the Government's files. I had no way of knowing if the Government 
really know whether the charges that were made against the indi- 
vidual were substantiated or not. 

One of the defects that has existed in the security programs all the 
way through is that often the hearing boards really were not in a 
position to evaluate the reliability of the information. They were not 
able to evaluate accurately the weight of it. They were pretty much 
flying blind in many cases. 

The accusations against individuals were made by so-called un- 
named accusers. They were adversary proceedings in a sense that 
on one side there were charges made against the individual and he 
had to defend himself. He defended himself with one hand tied 
behind his back and his eyes blindfolded in many cases. 

The Government was not under any obligakion to substantiate the 
charges. There was no opportunity for cross-examination. 

I think that this idea that it was not an adversary proceeding- 
that it was merely a hearing to get a t  the facts-is a figment of some- 
one's imagination. The adversary proceedings are proceedings to get 



at the facts. We developed a judicial system which is based on the 
idea that an adversary proceeding is the best way at getting at the 
fa&. 

Senator ERVIN. That is certainly a fundamental basis of Anglo- 
Saxon jurisprudence. Experience has tiaught us that the best way 
to find the truth is to have partisans on each side, and the best way 
to get a fair judgment is to have an impartial body provided to do 
the judging as between the partisans. 

Mr. SPEISER. There is another defect, it seems to me, of these 
so-called hearing boards: There is not a division of functions. You 
have a body that sits as a judge and also acts as a prosecutor. In  the 
security proceedings that I have been involved in, the chairman of 
the hearing board was not a lawyer. The so-called-I think the term 
was a legal officer, who acted as a prosecutor-was also the legal ad- 
viser to the chairman of the board. So all the objections that I would 
make were ruled on, in effect, by the prosecutor advising the judge 
how to rule on my objections. 

Needless to say, I did not win on my objections very often. 
Mr. CREECH. Was this gentleman the recorder? 
Mr. SPEISER. Right. I t  has been a number of years since I handled 

some security cases. The recorder was the title he had, you are right. 
Mr. CREECH. Mr. Shields, who testified just before you, advocated 

that perhaps administrative discharges should be narrowed down 
somewhat to a circumscribed smaller area than they are at the present 
time. Now last week Mr. Fay, the Under Secretary of the Navy, told 
the subcommittee that administrative discharges for cause fill a vital 
need which can be satisfied by no other means. 

Then he indicated that individuals fall generally into three types 
for discharges; one being those who have been convicted in a 
civil court of a serious crime, the second group being that group which 
has admittedly participated in homosexual acts, where trial by courts- 
martial is not feasible because of lack of corroborating evidence or 
refusal of witnesses to testify ; and then the third classification involv- 
ing separation for misbehavior and concerning cronic military offend- 
ers whose acts may not warrant punitive discharge, where the total 
number of them is considered in aggregate. 

There was mention of individuals whose retention might lead to 
further disciplinary involvement and punitive discharge. 

I wonder if, based upon your experience with the administrative 
discharge, you feel that the case, for instanc? of the homosexual can 
only be handled successfully by administrative discharge, or if you 
feel that he should also be permitted a court-martial if he requested 
it. 

Mr. SPEIS~.  Well, I think he should be entitled to a court-martial 
if he requests it. Again, I throw forth the suggestion I made that he 
should not be faced with the dilemma of taking an administrative dis- 
charge or faced with a court-martial in which he may get a much 
worse type of discharge if he chooses to fight it. 

I t  seems to me he should not be put into that position when the Gov- 
ernment's position is "We are doing this because we may not 'be able 
to prove the case against him." 

I have always thought that this is not a very valid argument for 
any government to make-that you take an easy out because you might 



have some difficulty proving the case. I think that this is true, cer- 
tainly, with allegations of homosexuality. The same cautions which 
the civilian criminal courts have developed toward charges of sexual 
crimes I think should apply here; that is, sexual crimes generally are 
committed in private, generally only two individuals are present, and 
it is easy to make such a charge. 

I have a f l e  in which a serviceman contended that he was in effect 
blamed by two homosexuals that he discovered and they, in order to 
cover themselves up, made charges against him. He was faced with 
the dilemma as to whether to take an administrative discharge or not. 
It was their word against his. He took the administrative discharge, 
and he has been fighting ever since trying to change it. 

I don't think the difficulties of the Government in proving the case 
should be any reason for continuing with administrative discharges. 
There may be other reasons. I don't think this is a valid one. 

Now, what were the other two situations you suggested? 
Mr. CREECH. The other two situations, one in which an individual 

has been convicted of a serious crime. The third category is the 
chronic troublemaker, someone who consistently is in trouble but whose 
acts are not sufficiently wrong to justify a court-martial. 

Mr. SPEISER. Well, with regard to the first I think he should be en- 
titled to some hearing in which he can put in facts in mitigation which 
would be aimed at  the military services interest. It doesn't seem to 
me that merely because an individual has been convicted of a crime 
this should automatically knock him out of the military service. 

There may be all sorts of extenuating circumstances. It seems to 
me he should be entitled to a hearing. I suppose if he has had a due 
process hearing in a civilian court, or has pleaded .guilty, that you 
probably cannot object to the record, the jndgrnent being brought into 
a military discharge situation, without the military having to prove 
it over again with witnesses and cross-examination. 

But I think that he should have an opportunity to bring in evidence 
on mitigation. 

Now, on your third category, someone who is sort of a perennial 
troublemaker, it seems to me that, if what he is really being charged 
with is a series of rather small, minor acts, that you could develop 
some sort of system, I suppose on a point basis, to determine if he 
should be given an administrative discharge. Although he has had 
due process for each of the minor infractions, if he wants to challenge 
them before an administrative discharge is finally given on an accumu- 
lated basis I don't think the services should have to prove each one of 
them at a new hearing. The services should be able to say, "We are 
going to give you an administrative discharge,'' and not have to prove 
each one of the things in the past, when they have already been proven 
once. But I think that he should be entitled to due process along the 
line for each one of these minor thinqs if he so desires. 

Now, I recognize there is an area here of so-called company punish- 
ment, in which there is really no due process, and I suppose they are 
talking of something on that order. 

I suppose, not being a military commander, I'd be willing to take 
the chance of keeping a chronic troublemaker until he gets into some 
major trouble, to where he gets due process before you discharge 
him out of. the service, with a punitive discharge. The Government, 



as I have said before, always has the opportunity if he really is a 
chronic troublemaker, to give him an honorable discharge and get 
rid of him. 

But we are only talking about giving a punitive discharge. I f  
they want to give him an honorable discharge at any point, they 
can get rid of him. 

There is one caveat I suppose I have here-although I don't know 
of any specific cases. I suppose in a rash of economy that if the 
military services started giving honorable discharges to men with 
over 19 years service, who would be able to retire after 20 years, I 
think that I would probably have some concern about saying that 
the services have a right to discharge anybody any time they want to, 
to give them an honorable discharge in a situation like that, after a 
man has invested 15 to 20 years of his life. I think there may be 
greater limitations on the Government being able to get rid of a man 
just on its own say-so, in a case like that, without putting on some 
sort of case against him. 

Mr. CREECH. If  a man is faced with the alternative of either ac- 
cepting an administrative discharge, a less than honorable discharge 
of some type, or else having a court-martial, and he elects to accept 
the discharge other than honorable, do you feel that an individual 
who is a minor, some young serviceman, should be permitted to make 
this determination without the advice of counsel? 

Mr. SPEISER. NO. AS a matter of fact, I would like to see, before 
anyone is permitted to make s choice of that kind, I think he ought 
to have the right to counsel automatically, whether a minor or not. 

I t  seems to me that many of them who have taken these discharges 
have not been fully aware of the repercussions that are involved; 
and, secondly, they also were not able to judge whether the services 
could make a court-martial stick. 

I think they need advice from counsel in any situation where they 
are being given a choice of that kind, and 1 think the service should 
be in a position to provide it. 

Mr. CREECH. YOU mentioned a serviceman with a number of years 
of service being subjected to, perhaps, an administrative discharge 
or less than an honorable discharge. 

Have you heard any charges or has your investigation revealed 
any instances in which units of the armed services had .quotas for 
administrative discharges? Have you encountered anythlng of that 
sort ? 

Mr. SPEISER. NO, I have not heard anything about this. 
Mr. CREECH. Mr. Everett has some questions. 
Mr. -EVWETT. When some of the witnesses testified this morning, 

it was brought out that the association of the bar of the city of New 
York is currently trying to determine the effects on the public mind 
of a discharge under other than honorable conditions, and of a dis- 
charge, a eneral discharge, which is technically under honorable 
conditions, % ut which is not an honorable discharge. 

Could you enlighten us on the basis of your experience as to the 
effects of the general discharge and the undesirable discharge? 

I realize this is partially covered in your statement. 
Mr. SPEISER. Yes. At first, under the security program, when serv- 

icemen lost their cases they received undesirable discharges. But 



then if they were persistent, and also under R a m n  v. Brucker many 
of them raised their discharges up to the general discharge level. 

Nevertheless, for most of the individuals who had general dis- 
charges they had a time delay in getting, if they did get, their Vet- 
erans' Administration benefits, generally educational benefits. 

If you received a general discharge there was a good deal of sweat- 
ing to be done, and as far as private employment, I do not know how 
I can tell whether there were any disadvantages. You never know 
whether someone did not get a job because he had a general discharge. 

I suppose the longer period of time away from the military service, 
the less effect it does have. I am sure that for many people who have 
general discharges but got them some 15 years ago and have jobs, 
probably their effects have faded away. But you never can tell 
whether it is going to have an effect on a promotion or when it will 
crop up in some fashion. 

I know in criminal cases that the type of discharge a person gets, 
no matter how many years before, always pops up in probation reports 
where the probation officer searches this out. 

If it is a general discharge, I would say it counts against the 
individual. 

Senator ERVIN. If I may interrupt, if my recollection serves me 
right, the services say the reason they established an undesirable 
discharge and a discharge under honorable conditions was to make 
the distinction which the Veterans' Administration used to have to 
make under the Mue discharges, and that they made this different 
classification in order to avoid the necessity for the Veterans' Admin- 
ist.ration to make that investigation which they used to have to make 
when they were given a discharge without any ratin f Mr. SPEISER. Well, in my experience, the Veterans' dministration, 
as I recall, determines that a person is entitled to certain benefits if he 
is honorably discharged,. and they do not accept a general discharge 
under honorable conditions automatically as being honorably dis- 
charged. They conduct their investigation and make their own 
evaluation. 

So if this is what the services thought they were doing, I am afraid 
this is not the way the Veterans' Administration views it. 

Senator ERVIN. Yes, sir. There has been testimony to that effect 
here last week, when they had a discharge which did not make any 
specification as to whether it was honorable or dishonorable, but left 
the matter uncertain, then the Veterans' Administration had to come 
in, in a sense, and investigate each particular case, to see what the 
exact nature of his service was, and whlch category he was supposed 
to fall into. 

Mr. SPEISER. Well, the general discharge says "General discharge 
under honorable conditions." 

Senator ERVIN. I was thinking about the one we used to call a blue 
dischar e. 

M'r. #PEISW. Yes, which, I think, is that the undesirable or bad 
conduct discharge? I am not clear on it. 

Senator ERVIN. In  other words, they used to have a dischar e, a 
blue discharge, which did not specify anything. In  place of the % lue 
discharge they substituted the discharge under honorable conditions, 
and a discharge, undesirable discharge, to cover the category that 



theretofore had been a discharge without any specification, to keep 
the Veterans' Administration from having to try the case over again 
and find out which category the man came under, depending on- 

Mr. SPEISER. For certain types of benefits, as I say, in that article 
in the JAG Journal, which I would urge be mcluded perhaps in your 
hearing record, for certain types of Veterans' Administration benefits. 
If you get something other than an honorable discharge, a nice, clean- 
cut honorable discharge, the Veterans' Administration will go back 
of the discharge to determine whether or not they will grant veterans' 
benefits. 

Senator ERVIN. The services also explained that they reserved the 
honorable discharge because of the veneration throughout generations 
of the American people toward granting an honorable discharge. 
They make the distinction between that and the general discharge 
under honorable conditions because they do not feel that those who 
turn out to be unsuitable should receive the same honor as those who 
turned out to be A-1 soldiers, sailors, or airmen. It seems to me there 
is some basis for that distinction, because when we go to college and 
we do extra well, we are elected to Phi Beta Kappa, and they give 
us a degree of cum laude, and then there are others who are lucky 
to get by at all, as I was. 

Mr. SPEISER. I agree. There is a certain logic to making these dis- 
tinctions. Unfortunately, though, the whole problem of the discharge 
has been so colored by the practices during the past 10 and 15 years, 
particularly with the secunty program, I think, being used in giving 
discharges as a type of penalty. It was not a question of suitability 
in a sense that most people think of suitability that he could not 
march or he was perha s dim-witted or was medically discharged. 
This whole problem has k e n  so colored now that it is recognized that 
a general discharge is something less than honorable. It is not a 
question of bein unsuitable for the service, but instead, of not deserv- 
ing to be honora 'b ly discharged. 

There is a penalty aspect. I think that is involved with it. I sup- 
pose one suggestion, to avoid the hardships as far as individuals who 
are really medically unsuited, would be that they should be given 
something that is denoted as a medical discharge. They do not have 
anything like that now. 

They give, I believe, a general discharge under honorable conditions 
for someone who is medically unsuitable. Maybe the answer is, let us 
separate that, and for a person who is medically discharged, give him 
a medical discharge, or perhaps give him an honorable discharge and 
note the real reason on his form 20, I guess you would call it now, as 
to the specific reasons for the discharge. 

Mr. EVERETT. Your comments about the general discharge, and the 
effects on veterans' benefits articularly, are interesting in view of 
the fact that the Veterans' A & inistration had furnished some written 
information which gave the impression that the general discharge 
from their standpoint was identical with the honorable discharge, 
and tomorrow a Veterans' Administration representative will be 
testifying. 

Mr. SPEISER. I will be glad to let you look at the file. I think I have 
that file with me on the fellow who took over 2 years before he got the 
Veterans' Administration to approve his educational benefits after he 



received a general discharge. I t  does not take 2 years usually for any- 
one else. 

Mr. EVERETT. This would certainly be of assistance in clarifying 
what is at this moment a source of confusion, from our standpoint. 

With reference to the bargaining out of pleas of guilty, the Army 
has devised a practice of negotiated pleas which are negotiated in 
writing on the initiative of the defense counsel, the lawyer for the 
accuseii. 

If there is to be any type of bargaining on pleas of guilty, would 
vou think it more desirable to have it formalized in this manner as " 
the Army and Navy are doing, or do you think it should be left to 
informal discussions 'as i t  typically is in civilian practice? 

Mr. SPEISER. I do not know. I am unfamiliar with the practice 
of the negotiated plea on a formal basis. For example, I do not know 
if this can in any way be utilized in the event that the negotiations 
break down. 

Mr. EVERETT. NO, it could not, as I understand the praotice. 
Mr. SPEISER. I do not know. I think I had better not comment on it. 
Mr. EVERETT. Would it be your experience in civilian prmtice that 

typically there is informal bargaining that surrounds any type of 
plea-of guilty ? 

Mr. SPEISER. Yes, there is. 
Mr. EVERETT. NOW, in one of the illustrative cases which you de- 

scribed in answer to one of the questions, you referred to a situation 
where i t  was one man's word that he had not participated in a homo- 
sexual act against the word of two other people who were trying to 
frame him. 

I n  that situation the Government would have to have corrobora- 
tion, corrobative evidence, to ,try the man if it became necessary to 
take the case to a court-martial. 

How do you think this sort of situation should be disposed of? 
A serviceman makes a voluntary confession of a number of l~omosexual 
aotivities with persons who are not sufficiently identified so that they 
can be located or be used at a court-martial. There is no question 
about the voluntariness of the confession. But there is no possibility 
of trying him by court-martial because of the absence of the requisite 
corpus delicti. 

I n  that situation should the services be free to give the man an - 
undesirable discharge ? 

Mr. SPEISER. Well, if there is no question of the voluntariness, I 
suppose so. I uan see that this might be a way of getting out of the 
service without too much difficulty. 

Mr. EVERETT. Would your answer be the same if the serviceman, 
with the advice of counsel, said, "I don't want an undesirable dis- 
charge and I demand a trial by court-martial," knowing it was 
impossible to be convioted ? 

Mr. SPEISER. Well, you raised the question as to why he voluntarily 
confessed. I suppose it was during an investigation of some kind. 

Mr. EVERETT. Perhaps incident to a security clearance, something 
of that type, where a lot of background material is obtained. 

I think there have been cases of that very type where incriminating 
admissions were obtained in a security clearance investigation, but 
the identifying material was not sufficient to permit of prosecution by 
court-martial. 



Mr. SP~SER.  Well, I think if he wants to insist on being court- 
martialed with the probability that the services could not prove the 
case against him, then I think he should have that right. There are 
certain disadvantages, I suppose you might say, in having any due 
process of law. But we have obviously learned to live with them for 
centuries, and there is no reason why you could not in a situation like 
that. 

Mr. EVERETT. One last question : An Army proposal is that military 
jurisdiction over retired personnel not on active duty be completely 
eliminated. Do you feel that the military jurisdiction over retired 
personnel that currently exists is any threat to civil liberties of those 
personnel ? 

Mr. SPEISER. Well, I do not know. I do not b o w  whether there 
is an attempt to cut off any retired serviceman's pension because of, 
say, political activities or associations or anything of that Bind, I just 
do not know. 

I f  there were, I would say, yes, it is a danger, and I do not think 
it is a proper concern. 

Mr. EVERETT. But you have received no complaints that yon know 
of ? 

Mr. SPEISDR. NO. 
Mr. EVERETT. I have no further questions. 
Senator ERVIN. Mr. Speiser, the committee wants to thank you for 

giving them the benefit of your experience and observations on prob- 
lems with respect to which the committee is interested, and I would 
like to say that the organization which you represent is an organiza- 
tion which has a very laudable record for fighting to protect the basic 
fundamental rights of unpopular causes, and which other organiza- 
tions are not much concerned about. 

Mr. SPEISER. Thank you very much, Mr. Chairman. 
(The prepared statement of Mr. Speiser follows :) 

RIGHTS OF THE MILITARY IN ADMINISTRATIVE DISCHARGES 
I a m  the director of the Washington office of the American Civil Liberties 

Union. I am a member of the bars of California, the District of Columbia, and  
the U.S. Supreme Court. 

The American Civil Liberties Union has had a continuing concern that  no 
person should be deprived of life o r  liberty without due process of law. Because 
of that  concern, the union has been involved in a number of cases challenging 
the giving of administrative discharges for alleged misconduct and the denial 
of due process inherent i n  some of the hearing procedures which have been utilized 
by the military services. 

We do not feel the problem is a unique nor isolated one and we welcome the 
opportunity to appear. 

The character of the discharge accorded a man released from the service is 
ordinarily determined by the character of the service rendered. At the present 
time there a re  five types of discharges : Honorable, general (under honorable con- 
ditions), undesirable (or for  officers, "under other than honorable conditions."), 
bad conduct (not issued to officers), and dishonorable (officers a re  "dismissed"). 
Bad conduct and dishonorable discharges may be issued only after trial by a 
court-martial ; honorable, general, and undesirable discharges a r e  issued adminis- 
tratively pursuant to service regulations. In court-martial proceedings, substan- 
tial due process rights a r e  protected by the Uniform Code of Military Justice. No 
such similar protections a re  provided for  hearings t o  determine if administrative 
discharges shall be issued. The military services have assumed they have had t h e  



power to hold such hearings and to deny the individual involved the right to know 
who his accusers were, and the right to cross-examine the individuals upon whose 
information the discharges are based. 

The most recent ruling by any court on this subject has held that the military 
services are wrong in this assumption of statutory power to hold such hearings, 
particularly in the security field, without these procedural safeguards. The Court 
of Appeals of the District of Columbia in Bland v. Conmlly (293 F. 2d 852) and 
Davis v. Btahr (293 F. 2d S60), decided on June 15,1961. 

I t  is to be noted that the Government decided not to appeal either of these two 
cases. Whether this decision was reached because of a governmental conclusion 
that the cases were correctly decided, or because of a governmental unwillingness 
to risk having the Supreme Court put its stamp of approval on the Bland and 
Davis decisions, we cannot say. I n  any case these cases are the latest court 
rulings on the subject. As yet, the district court to which the cases were re- 
manded has not conducted further proceedings in either of these two cases. As 
f a r  as we h o w ,  neither have the Departments of the Navy and the Army as yet 
changed their procedures, nor revised any discharges heretofore given because 
of the Bland and Davis decisions. 

Even without further proceedings there are several conclusions we can make 
about the entire security discharge program based on these cases and Hamnon v. 
Brucker (355 U.S. 579 (1958) ) . 

(1) Consideration of preinduction activities may not be utilized in determining 
the nature of a discharge. 

A related problem arising from preinduction security investigations occurred 
in 1960. The facts in this are set forth in the following news story: 

"NEW PORK, N.Y., July 7.-An end to Army harassment of soldiers who have 
been subjected to preinduction security investigation by the Central Intelligence 
Corps was urged today by the American Civil Liberties Union and the Workers 
Defense League. The two organizations charged that many such persons are not 
allowed to serve their legally imposed tours of duty in the normal way despite 
the fact that security probes had found their political views and actions 'clearly 
consistent with the interest of national security.' 

"One example of such discriminatory treatment, cited by Rowland Watts, 
legal director of the ACLU, and Norman Thomas, vice chairman of the Workers 
Defense League, in a letter to Secretary of the Army Wilbur M. Brucker, con- 
cerns Pvt. Melvin Stack, of New York City, now stationed in Fort Knox, Ky. 
Stack, a member of the Socialist Party-Social Democratic Federation-had 
been, prior to induction, fully questioned by the GI8 regarding his political 
career and had been drafted into the Army after the agency had found he was 
not a 'security risk.' 

"Since his induction he has not been permitted to serve normally, the letter 
asserted, but has been moved from base to base and denied the opportunity to 
serve continuously in any one position for which he might be qualified. In  a 
little over a year Stack has served a t  four different posts: Fort Dix, N.J., Fort 
Sam Houston, Tex.; Edgewood Arsenal, Md., and is now a t  Fort Knox, Ky. 
Recently Stack has been questioned by the CIC concerning the political views 
and associations of a civilian who attended a series of discussion groups 
arranged by the Unitarian Church in San Antonio, Tex., discussions which Stack 
also attended while he was a t  Fort Sam Houston. 

"'The CIO has the right, and perhaps the duty, to investigate the degree of 
association that members of the Armed Forces have with a civilian suspected 
of being a "subversive," ' the AGLU-WDL letter stated. The intelligence agency 
cannot, however, force Stack to make value judgments concerning another per- 
son's political beliefs or any other subject, i t  said. The GIG may investigate 
civilians in their relationships to the Armed Forces, but only after such persons 
have been definitely established as  being 'subversive' by independent OIC inves- 
tigation, the letter stated. 

"The new interrogation, it continued, i s  plainly another instance of the 
harassment which Stack has suffered because of the preinduction security 
investigation on his record. Such investigation, the ACXLU-WDL said, however 
'voluntary,' is part of the military's intrusion into civilian life. The two 
organizations recognized there is a contlict between the Army's responsibility 
to draft soldiers and still weed out persons who, in sensitive positions, might 
be security risks. Despite this difficulty, the letter emphasized, once the indi- 
vidual has been inducted he  should be permitted to  serve normally. Such 
persons 'are merely performing their legally imposed duty. They have not 



sought out the Army; the Army should not seek out a way to degrade them 
by permitting them to serve but not normally, or by seeking to stigmatize them 
for life by finding a way to give them a less than "honorable" discharge.' The 
ACLU-WDL urged Brucker to authorize a review of Stack's case and a compre- 
hensive survey of all those who have been subjected to preinduction security 
investigation with a view to correcting Army practices with regard to such 
persons." 

(2) Failure to disclose allegedly subversive preinduction activities may not 
be utilized in determining the nature of a discharge. 

As was stated in Davis v. Btahr: 
"With the substantive preinduction conduct removed from the case, the 

Board would hardly be entitled to consider, a s  an  independent ground, the 
failure to disclose such conduct. 

"This would allow the prohibition of H m o n  v. Brucker to be circumvented 
by indirection * * *. Since preinduction conduct is irrelevant to the character 
of discharge which the Secretary may issue, compliance with proper adminis- 
tractive standards would require that the Army Board for Correction of Mili- 
tary Records not base its action upon appellant's failure to reveal his 
preinduction contacts and associations." 

I have the file of a young man from New York who enlisted in the Air Force 
on January 26, 1954, and served 3 years and 6 months until his discharge 
on August 7, 1957, with a general discharge which was issued under the 
provisions of AFR 39-21 which provides for discharging airmen when retention 
"is not clearly consistent with interests of national security." When he had 
enlisted he failed to list on the loyalty certificate, DD-98, some prior political 
associations he had. During 1956, he voluntarily disclosed to his squadron 
commander that he had attended classes a t  the Jefferson School of Social 
Research and had some association with individuals connected with the Ameri- 
can Labor Party, the Labor Youth League, and the Negro Labor Council. 
Eight months later he was given a general discharge on security grounds with 
no hearing a t  all. At a hearing before the Air Force Discharge Review Board 
in October 1959, in which he was represented by Rowland Watts, legal director 
of the American Oivil Liberties Union, his local selective service board sub- 
mitted the following letter on its own initiative : 

"It is our understanding, through hearsay only and not officially, that you 
propose to hold a hearing sometime in the near future with regard to * * *, 
discharged on August 7, 1957, under honorable conditions, but under AFR 
39-21. 

"The members of this board, consisting of five, were called upon to classify 
registrant * * * based upon the evidence submitted to us consisting of state- 
ments both written and oral. 

"We are extremely loath to stigmatize any citizen of the United States who 
has served in the Armed Forces without discredit by retaining him in class 
IV-F as suggested by National Headquarters, Selective Service System, Wash- 
ington, D.C., in their letter dated October 16, 1957, addressed to the director 
of selective service system in New York, a copy of which was forwarded to us. 

"Placing a registrant in class IV-F can be of irreparable damage in his re- 
lationship with society as well a s  in employment, which no doubt you are fdlly 
aware of. 

"We feel that when a person, who on his own initiative, freely makes a 
disclosure voluntarily to his superiors of his past associations, that person 
should indeed be given serious consideration before he is discredited. 

"Subject registrant has appeared before this board on numerous occasions 
and we have found him forthright, cooperative, displaying candor without 
evasion. 

"Board has no evidence before i t  that Mr. - has any subversive associ- 
ations. Further he informs us that he has been before the Federal Bureau of 
Investigation, made statements, one of which was: 'I am not now a Com- 
munist nor have I ever been a Communist.' These same words were repeated 
by Mr. - when he appeared before this board on the evening of October 14, - - 
1959. 

"It is hoped that the previous type of discharge be changed thus enabling this 
board to change the present classification so that subject person may seek 
gainful employment, which he has been unable to secure up to the present 
time." 

A number of affidavits were also submitted on his behalf. 



On January 6, 1960, the Air Force Discharge Review Board and the Secretary 
of the Air Force refused to change his discharge. 

(3) The court of appeals did not decide whether political activities during 
inactive status could be utilized to determine the character of the discharge 
to be given, but instead merely decided that  if it were to  be considered, the 
Government had to give the right of confrontation to the reservist. I t  did, 
however, express grave reservations about such a power. We feel that the 
court should have reached this ultimate question and in the negative. We 
agree that the services may decide who they want to retain either on active 
or inactive duty, but that the character of the discharge be based on the secv- 
ice rendered while on active duty. The price that we would pay by quaran- 
tining a sizable portion of our male population while on inactive reserve status 
from full utilization of their political freedoms is  just too much, on any basis, 
to pay. Present selective service laws provide for 6 years of reserve status 
after active duty. 

We have contacted the N a w  Discharge Review Board concerning the case 
of a naval officer who was given a discharge under other than honorable con- 
ditions based on conduct while on inactive status, and were informed that the 
Navy Department does not plan any self-initiated review of all discharges on 
the basis of Bland v. Con%aZly, but will require each individual to apply on his 
own to the Navy Discharge Review Board. This seems to be a needless waste 
of time and effort. Either the Navy will give confrontation hearings or i t  
will not. If i t  wiU not, then it should, on its own volition, change the discharges 
which were illegally given. 

It is not necessary to set forth the disadvantages of discharges other than 
honorable. They are set forth a t  length in an  article, "The Results of the 
Punitive Discharge" i n  January-February 1961 issue of the JAG Journal, 
volume XV, No. 1. 

I should point out the punitive effect of the time element in cases where 
benefits are denied until a determination is  made as to whether a discharge 
was granted under other than dishonorable conditions. 

For example, we know of the case of a soldier who received an undesirable 
discharge on May 29, 1954, on security grounds. An appeal to the Army Dis- 
charge Review Board in 1955 was unsuccessful. However, a further appeal 
to the Board for Correction of Military Records resulted in a general discharge 
under honorable conditions in the late spring of 1957. However i t  was not 
until October 1959 that the Veterans' Administration decided that he was en- 
titled to educational benefits. For 5 years, he  was not eligible for educational 
benefits which all other servicemen were getting. 

When a general discharge is  awarded, the services sometimes will recoup 
a serviceman's enlistment bonus from the accrued leave time and pay that the 
particular man has on the books a t  the time of his discharge. Thus, in effect, 
the services levy a fine a t  the time a man is discharged by means of a general 
discharge. This fine is  extremely onerous because it comes a t  a time when a 
man has been discharged from his job and must look for a new job. The serv- 
ices generally concede that a general discharge creates problems finding suit- 
able employment. This is no small wonder since about 90 percent of the men 
discharged from the services receive fully honorable discharges. Thus, a gen- 
eral discharge even though it is  under honorable conditions places the recipient 
of a general discharge in the 10-percent "outer class." It is particularly note- 
worthy that here, in Washington a t  the U.S. naval station, men awarded general 
discharges are, a t  the time of discharge, escorted to the gate by the master a t  
arms. 

Furthermore Navy regulations provide that a man receiving a general dis- 
charge is not entitled to wear the uniform a t  any future veterans' or other 
celebrations. As to the extremely arbitrary tactics that may be used when a 
man is faced with a general discharge and the attempts to fight it, the committee 
might find interesting reading, the two court jackets here in the District of 
Columbia ; namely, Bach v. Franlce (U.S.D.C.D.C., civil action No. 194-60) (inter- 
estingly enough when the administrative discharge procedure was challenged, 
the Navy mooted the case by granting the man an honorable discharge) and 
Grant v. TJnited Bfates (U.S.D.C.D.C., civil action No. 3659-60). 

In  conclusion, I would like to reiterate the recommendations made by Rowland 
Watts, legal director of the American Civil Liberties Union and formerly national 
secretary of the Workers Defense League, when he testified before this sub- 
committee in its hearings on security and constitutional rights in November 



1955. Mr. Watts is the author of "The Draftee and Internal Security," a study 
submitted to the Secretary of the Army in 1955. His recommendations then were 
a s  follows : 

"1. The Army is responsible for persons subject to  the selective service law 
only during the period of their active duty in the Army, therefore, the Army 
repudiates the responsibility unwittingly imposed upon it by the Congress to 
assume jurisdiction over the political and social life of a n  inductee for  a period 
of 6 years after he has completed such active duty. 

"2. The Army is not the administrator of the selective service law but only 
i ts  beneficiary; therefore responsibility for  i ts  effective operation rests with 
the Congress, the courts, and the Selective Service System, and the Army will 
not permit itself t o  be used a s  a n  instrument for punishment of those who t r y  
to  evade their duties under the law. 
"3. Within the limits of established standards of eligibility and procedure, 

the Army must be the sole judge of whom i t  will permit to serve in  its ranks 
and that  judgment will be based solely on its military needs; therefore, t h e  
Army will not accept into service anyone who is not i n  a position t o  be permitted 
to serve fully in  accordance with his capabilities. 

"4. The Army will accord to each man within i ts  ranks, in  security cases, t h e  
same full hearing rights that  a re  guaranteed him by the Uniform Code of 
Military Justice, in  defending himself against any other charge. 

"5. In accordance with traditional policy, the Army, if i t  decides that  it 
does not choose to retain a man on either Active or  Reserve duty, will accord 
him a discharge based solely on the character of the service he has rendered." 

They will, of course, apply to a great extent to the other services a s  well. 
We heartily commend this subcommittee for  its consideration of this most 
important problem. 

Mr. CREECH. Mr. Chairman, the next witness is Mr. Zeigel Neff, 
the civilian member of the Navy Board of Review. Mr. Neff. 

STATEMENT OF ZEIGEL W. NCET, CIVILIAN MEMBER, NAVY BOAm 
OF REVIEW 

Mr. NEFF. Mr. Chairman, I am Zeigel W. Neff, civilian member of 
one of the Navy's five boards of review. The opportunity to present 
my views to this distinguished committee in the matters relating to 
your investigation is appreciated. 

I have been engaged in the practice of military law since enactment 
of the Uniform Code of Military Justice. I served in World War I1 
as a Navy carrier fighter pilot. During the Korean crisis, I was 
recalled to active duty as a law specialist, and for the following 4 years 
participated in hundreds of courts-martial as trial and defense counsel 
and as law officer of general courts-martial. I n  April 1955, I returned 
to inactive duty to accept a position as commissioner on the Court 
of Military Appeals. I n  the early part of 1957, I left the court 
to become a special assistant to Rear Adm. Chester Ward, the then 
Navy Judge Advocate General; subsequently, I replaced a retiring 
civilian member of Navy Board of Review No. 1 where I am presently 
located. I have written numerous articles on military law and for 
1 year edited and wrote a monthly column in the Federal Bar News 
on developments in military justice. 

I would like to state at the inception that I have no responsibility 
as to administrative discharges. Furthermore, the ideas expressed 
here are strictly my own and not necessarily those of the Navy 
Department. 

As you are aware, boards of review are intermediate appellate 
tribunals. We hold hearings in a courtroom in much the same 
manner as any other appellate court. Pursuant to article 66 of the 



code, it is mandatory that we review all cases wherein the sentence, 
as approved, affects a general or flag officer, extends to death, dis- 
missal of an officer, cadet, or midshipman, dishonorable or bad con- 
duct discharge, or confinement for 1 year or more. In  addition, the 
Judge Advocate General may forward to a board of review pur- 
suant to article 69 of the code any case involving conviction by a 
general court-martial and not fallin within the above category. 

When the boards were set up, the &-av, for purposes of continuity, 
appointed one civilian member to each of its boards. This is per- 
mitted by article 66, which states that the boards are to be constituted 
of not less than three officers or civilians. All must be attorneys, of 
course. The Army and Air Force appointed military personnel. At 
the present time the Navy has seven civilians on its five boards of 
review. Appointment of civilians has the advantage of continuity 
and insures to such individuals added experience as military judges. 

There is one matter, however, which I feel deserves special men- 
tion. Although the following might appear to be more properly 
the concern of the Armed Services Committee, it has been brought 
to their attention by the annual report of the Court of Military 
Appeals, and I believe it is a matter certainly falling within the 
purview of this subcommittee. That is, the administration of military 
justice and a more uniform protection of an accused's constitutional 
rights would result from consolidating the various service boards 
into one court of review, with panels appointed by the respective 
services. The name "board" is a misnomer. Boards of review are, 
in fact, appellate courts in the military and they should be so 
designated. 

The civilian members should be appointed during good behavior 
and the military members for a definite term of, say, 5 years. All 
members should be known as military judges while so serving. The 
court of review would hear all military cases irrespective of serv- 
ice in the same fashion as the Court of Military Appeals. It is 
felt that this would do much to increase the prestige of these tribunals 
and, besides insuring a uniform administration of military justice, 
would effect savings in time and money. It should make the jobs 
among the most esteemed in the military justice picture, which is 
what such a position should demand. It would be noted in this 
connection that changing the boards into courts has been recom- 
mended by the Court of Military Appeals in its last three annual 
reports. 

One final observation as to the boards of review should be made: 
The Navy boards as presently constituted are completely independent. 
No one has ever attempted to influence a decision of mine and insofar 
as I know the same is true of my colleagues on the other Navy 
boards. 

As a matter of fact if I might digress for a moment, I am ositive 
that the present ~ u & e  Advocate General of the Navy, Admiral 
Mott, would not countenance such a thing for an instant. 

Further, I would like to state that the Navy does not have the 
practice of having the senior member or the chairman of the board 
sign efficiency or fitness reports on the other members. That is not 
,done in the Navy. 

I would like to make a preliminary observation. Overall an 
accused in the military today, especially in the general courts-martial, 



receives as fair, if not a fairer, trial than his civilian counterpart. 
This protection of the accused's basic constitutional rights is due 
in great measure to the Uniform Code of Military Justice as inter- 
preted by the Court of Military Appeals and the boards of review, 
plus the intelligent cooperation of the service members charged with 
responsibility in this area. 

The foregoing does not mean, however, that the system is per- 
fect and cannot stand improvement. Since the second year of the 
code's existence, some 17 recommendations to amend the code have 
been urged by the judges of the Court of Military Appeals and the 
service Judge Advocate Generals. Additional recommendations have 
been raised since, some of which have been unanimously adopted, 
others not. Many of the unanimous recommendations would speed 
up and streamline the administration of military justice and thus 
add to rather than detract from an accused's fundamental rights, 
for justice too long delayed is justice denied. I would like to discuss 
some of these recommendations in which it is felt that this committee 
might be interested. 

1. The punishment limitations of commanding officers under article 
15 of the code should be increased to include punishment reserved for 
the summary court-martial, and the summary court should be abol- 
ished. This change has been recommended by the judges on the 
Court of Military Appeals, the service Judge Advocate Generals, and 
other individuals who have studied the matter. The commanding 
officer needs this additional authority so that he can correct a young- 
ster by taking him out to the woodshed, so to speak, without being 
forced to give him a summary court-martial for a minor infraction. 
Conviction by summary court becomes a conviction of record. Two 
such convictions will support a punitive discharge in a special or 

eneral court and in any event will follow an accused for the remain- 
ser of his life. Before a summary court, an accused has no right to 
qualified counsel as such, yet he may come out with a relatively 
serious conviction of record, involving such derelictions as insubordi- 
nation, assault, petty larceny, et cetera. 

With respect to increasing the commanding officer's authority under 
article 15, it is believed that ossibly some benefit may result from 
studying the English Naval C? ode, the Naval Discipline Act of 1957, 
which permits a commanding officer to adjudge confinement up to 
90 days and also, under certain circumstances, a senior grade com- 
manding officer may dismiss a man without disgrace-the idea being 
since the enlistment is voluntary that if a man cannot, or will not, 
live up to the obligations of the service the commanding officer, like 
any other employer, can fire him-in other words, put him back in 
civilian life with no stigma of punitive discharge attached. Per- 
haps it would be feasible to increase the punishment limitations of 
the commanding officer to the extent that he could handle minor 
military offenses by nonjudicial punishment, reserving. the serious 
crimes to the general court. This would permit abolishing the sum- 
mary court and perhaps even the special court-martial. An accused 
could be given the option of taking commanding officer punishment 
or requesting court-martial. These are only suggestions which I 
believe merit study. I n  passing, however, as to permitting a com- 
manding officer to dismiss without disgrace, it is well to keep in mind 



that we should not make it too easy for an accused in times as criti- 
cal as these to circumvent his obligations to serve his country. Fa r  
too many accused, nowadays, come up before a court-martial and 
demand a discharge, saying in effect that if returned to duty they will 
not serve. There is no merit in letting the most undesirable escape 
military service, which places a greater burden and, in wartime, danger 
on the more conscientious members of the service. 

2. Another soft spot in the present system is the authority of a 
special court-martial to adjudge a punitive discharge without the 
mandatory requirement that the accused be represented by quali- 
fied counsel, certified within the meaning of article 27 (b) . The code 
as now written only requires a lawyer for the accused if trial coun- 
sel is so qualified (art. 27, Uniform Code of Military Justice). It 
is not uncommon-pursuant to the manual injunction that  an accused 
be tried by the lowest court which can adequately assign punishment 
for the offense-that felony-type offenses are referred to special 
courts. Thus, a man may be convicted of a serious crime and be 
sentenced to a punitive discharge without having been represented 
by counsel, within the meaning of the sixbh amendment of the Con- 
stitution, that counsel, as that amendment has been interpreted by 
the Supreme Court means one trained in the law. (Johnson v. Zerbst, 
304 U.S. 458: PoweZlv. Alabama, 287U.S. 45,68,69.) 

It must be recognized that the Navy has a difficult problem in 
furnishing lawyers in special courts where a unitive discharge can P be anticipated because of the wide dispersal o its ships and stations. 
Nevertheless, a considerable number of Navy and Marine Corps com- 
mands do provide lawyers in special courts. The shortage of law- 
yers in the Navy could probably be alleviated to a large extent by 
creating a Navy Judge Advocate General Corps. A bill to achieve 
that result is now before the House Armed Services Committee. 

I f  you will recall from previous witnesses, the Army has approxi- 
mately 1,000 lawyers on active duty ; the Air Force has approximately 
1,200 lawyers on active duty, and the Navy has less than 500. 

The Army has a Judge Advocate General Corps. The Air Force 
has a department, a Legal Department which, to all intents and pur- 
poses, I believe, is analogous to a corps, and the Navy does not have 
a corps. 

It has been recommended that all the services adopt the Army 
judiciary program for law officers sitting in general courts-martial. 
The Navy has already adopted a pilot program which is working 
out very well. It has reduced the number of law officer errors sig- 
nificantly. Speaking from experience as a board member, I can 
state that the records coming in from commands having these experi- 
enced law officers are less difficult to review and the prejudicial errors 
have been substantially reduced. 

4. The question has been raised with respect to the effectiveness of 
the pretrial agreement. I n  my opinion, it has resulted in great sav- 
ings in time and manpower without detracting from any of the 
accused's substantial rights. The few cases which have posed any 
problem have resulted from inexperienced counsel and this situation, 
to my knowledge, has always been speedily remedied by replacing 
the defense counsel concerned and by rectifying any injustice to the 
accused at  the board of review level. 



Finally, there have been recommendations that jwisd'ictioln over 
nonmilitary offenses be transferred to the Federal and State courts. 
It is felt that this would be disruptive of discipline and morale in the 
services. The dockets of most of these courts are crowded, which 
wonld mean long delays, and it is imperative to morale and discipline 
within the services that offenders be tried as speedily as possible. 
Moreover, the real problem in the military is with minor offenses. 
The serious nonmilitary offense committed in the service is usually 
handled by a general court-martial where the rights of an accused are 
fully protected. I n  addition, even though convicted of a relatively 
serious offense, many of the service accused, due to the s e e c e  
rehabilitation training, are returned to duty without the stigma whchl 
wonld attach to a civilian conviction. 

I will be glad to attempt to answer any questions, Mr. Chairman, 
the committee might have. 

Mr. CREECH. Mr. Neff, you have indicated in your statement that 
the Judge Advocate General may forward to a board of review any 
cases involving conviction by a general court-martial, and not falling 
within the category you have already indicated automatically re- 
viewed by a board of review. 

Mr. NEFF. Right. 
Mr. CREECH. I wonder, sir, what percentage of the comts-martial, 

other than these which you review mandatorily, are received back 
for review ? 

Mr. NEFF. NOW, due to our decreased workload, practically all of 
them. 

Mr. CRDECH. Practically all of them? 
Mr. NEFF. Praxtically all of them. 
Mr. CREECH. How many of these are cases in which the defendants 

request review by the board? 
Mr. NEFF. I do not have the figures on that, but I could make sort 

of an educated guess ; I would say relatively a small number. I think 
they figure that if they did not get a punitive discharge or have a con- 
finement in a general court-martial case, or relatively serious like 
confinement, they have come off rather well. But if there is a legal 
matter involved we get the case. 

Mr. CREECH. But in a small number of the cases the individuals 
actually request their case be reviewed? 

Mr. NEFF. Right; and many of them are sent over by the Judge 
Advocate General just as a precautionary measure to insure the man 
that he received a full and adequate review. 

Mr. CREECH. Yes, sir. 
What percentage of those who request review are actually reviewed 

by you, the small percentage who request the cases? 
Mr. NEFF. I think substantially all of them. 
Mr. CREECH. Substantially all of them? 
Mr. NEFF. Yes. 
Mr. CREECH. But it is ZL small number of the total percentage ? 
Mr. NEFF. I bdieve so, and I do not have those figures. 
Mr. CREECH. Sir, with regard to the trying of military personnel 

for nonmilitary offenses, you say that it is felt that not to do 
this would be disruptive of discipline and morale in the services 



I s  it not true, sir, that this was the procedure in this country up until 
more or less contemporary times, say, World War I? 

Mr. NEFF. That is true. However, you must remember that we 
have retained in the armed services approximately 3 million men, a 
tremendous number; that we have never been confronted with the 
problem prior to World War 11, to the problem that we are confronted 
with now at the present time. I believe by having large numbers of 
people tried in the civil courts and with no bail provisions in the serv- 
ice and whatnot, I believe the man would come out far worse than he 
would if he were tried within our system. 

Mr. CREECH. Sir, in your statement, you say that it has been recom- 
mended that all services adopt the Army's judiciary program and 
that the Navy has a pilot program which is working out very wefi. I f  
the pilot program is working out well why is i t  that the Navy has not 
adopted this program? 

Mr. NEFF. This program has only been in effect, I think, approxi- 
mately 1 year, and I assume that it is a question of time. They have 
not considered that it has gone on long enough to make an educated 
judgment. 

Mr. CREECH. I realize that you have indicated that you are not 
directly concerned with administrative discharges; they are not 
reviewable by you. 

Mr. NEFF. That is correct. 
Mr. CREECH. But I wonder, sir, in view of your vast experience in 

military justice, if you feel it would be advantageous to have in such 
proceedings as the board proceedings which give administrative dis- 
charges, an assurance that the individual be represented by counsel if 
he so desires, an attorney by training; and I wonder also what your 
feeling is with regard to compulsory process. 

Mr. NEW. I think with respect to the undesirable discharge, which 
is of a punitive nature, he should have the advice of qualified counsel, 
and I believe that possibly he should have the right of compulsory 
service on witnesses, subpena power. 

Mr. CREECH. Sir, last week the subcommittee received evidence from 
the judges of the Court of Military Appeals, and at that time we were 
told by one of the judges that it was his feeling that it would be desir- 
able to have these administrative actions reviewable by,. perhaps, 
either a court to be established or some appellate organization whch 
would review these discharges. 

I wonder if you have given this some thought, and whether you 
would tell us what your views are? 

Mr. NEFF. Well, I think, perhaps, it might be advisable to have some 
sort of a judicial review. 

However, I should think that if the Navy gives a man a right to 
demand a trial, and he waives that right, and they give him an honor- 
able discharge-I mean a general discharge under honorable condi- 
tions, that mlght be suf3cient. 

I do not think we should establish a separate judicial system for 
administrative-type discharges. I do think the rights of the man with 
respect to an undesirable discharge should be protected. 

Mr. CREECH. DO you feel, sir, since you are not, as you say, in favor 
of the establishment of a second type of judiciary to deal with these 
types of discharges, do you feel that the administrative discharge pro- 



cedure today is sufficiently stringent so that it is circumscribed to a 
sufKciently small area, or should it be further reduced so that fewer 
cases are reviewed in this manner ? 

Mr. NEFF. I think it can stand improvement. I think that will be 
one of the benefits that will arise out of a hearing of this type. I think 
the services will do a great deal of this themselves. 

Mr. C ~ E C H .  Sir, do you think in the case of a youthful serviceman, 
erhaps in the case of a minor, that he should be permitted to make the 

$etermiiation to accept an administrative discharge rather than a 
court-martial without the advice of counsel? 

Mr. NEFF. I think he should have the advice of counsel. 
Mr. CREECH. Would you feel, sir, that any serviceman should have 

the advice of counsel in making this decision or only minors? 
Mr. NEFF. I think any serviceman. 
Mr. CREECH. Would you favor this being a mandatory requirement, 

sir ? 
Mr. NEFF. My personal opinion? 
Mr. C ~ E C H .  Yes, sir. 
Mr. NEFF. Yes, I would. 
Mr. CREECH. Sir, you mention that the shortage of lawyers in the 

Navy could probably be alleviated to a large axtent by creating a Navy 
JAG Corps, and you mention, of course, that there is a bill pending at 
this time. 

Has the Navy actively campaigned for this type of legislation? 
Mr. NEFF. The prior Secretary of the Navy, Secretary Gates, sub- 

scribed to it. I do not know, I do not think that the present Secretary 
of the Navy has made up his mind. There has been some resistance 
to the JAG Corps on the part of line officers, and I am sure that within 
their own thinking they have got good reason for it. But that is about 
the only way that I can answer. 

I do believe it will result in the Navy being able to secure additional 
lawyers to help them out in the situations in special courts, and so 
forth. 

Mr. CREECH. With regard to the special courts-martial which i t  has 
been suggested might be abolished, I wonder, sir, is this something on 
which the Navy has officially taken a position on? 

Mr. NEFF. To my knowledge, the Navy position is that the special 
court-martial should not be abolished in view of the dispersal of its 
shi s and stations, and so forth. 

~Pbelieve that that roposal was put forth in the Powell amendment, e and the New York ounty Bar Association, and I do not think the 
Navy has subscribed to it. 

The Navy subscribes to increasing nonjudicial punishment up to and 
including that now given by the summary court, which can be admin- 
istered by the summary court. 

Mr. CREECH. But, based on your experience, notwithstanding the 
representations made to the subcommittee by other witnesses, is it your 
feeling that it would be desirable? 

Mr. NEFF. I believeare you talking about the abolition of the spe- 
cial court? 

Mr. CREECH. Yes, sir. 
Mr. NEFF. I put that in as a matter of study for the committee. I 

am not sure that it would be. I think that it would be desirable to 



have lawyers representing the accused in special court-martial cases. 
But I am not sure that we should now go all the way to the abolition 
of the special court-martial and increasing nonjudicial punishment 
up to 3 months. I think you would get a great deal of resistance from 
the peo le, the citizenry, on that score. 

Mr. EmEcH. But it is your position that, if the special court-martial. 
is retained, then a man must be represented by counsel. 

Mr. NEW. Yes. I think that can be worked out. 
Mr. CREECH. IS there a movement afoot to guarantee this in the 

Navy ? 
Mr. N E ~ .  The Na in the last 2 or 3 years-and it is a constantly 

increasing thing, as 'K t e numbers of courts-martial have declined- 
has been assigning lawyers to special courts. 

There are still a great number we do not have attorneys for, and in. 
those cases therein lies our greatest difficulty, because asking a man,, 
an officer, to defend somebody in a felony type case, fairIy serious case,. 
who is not a lawyer, is like masking a plumber to take out your appendix, 
and I just do not think he can do an effective job, aItIiough some of 
them do a fairly good job. 

Mr. CREECH. Sir, you mentioned the recommendations of the Court 
of Military Appeals with regard to making the Board of Review a 
court, military court, and you indicated here, sir, that the civilian 
members should be appointed during good behavior. I presume this 
would be for life? 

Mr. NEFF. Yes, sir. 
Mr. CREECH. And the military members for a definite term of, say,. 

5 years? 
Mr. N E ~ .  Yes. 
Mr. CREECH. The requirement with regard to the members on the 

board, there is a minimum tenure, is there not, required with regard to 
membership of a bar or practicing before the highest court of the  
jurisdiction? 

Mr. NEFF. Yes. 
Mr. CREECH. What is that, sir? 
Mr. NEW. Before the Board of Review a member of the Board of 

Review has to be, of course, an attorney, and a member of the Su- 
preme Court or the highest court of his State. 

So far as I know, there are no requirements that he have a certain 
length of time in military justice now. I think that should be a condi- 
tion precedent. 

I n  the Navy, after all, this is a court where over 90 percent of the 
cases stop, and in my opinion, this is the single most important link 
in the chain of military justice. 

You should only have individuals on the Boards of Review who 
have experience, have had experience, and who have judicial tem- 
perament. 

After all, they can overrule, remand a case, they have fact-finding 
powers, they can overrule a commanding general or an admiral. 
They have tremendous powers, and the idea of putting a junior offi- 
cer or someone who is not qualified on such a board which is, in fact, 
an intermediate appellate court is repugnant to my sense of justice. 

The Navy only appoints captains o r  experienced civilians to the 
boards. 



Mr. CREECH. Sir, inasmuch as the members of the Board of Review 
are, as you have pointed out, the equivalent of the judges, and perhaps 
should be called judges, and I think that is the recommendation of the 
Court of Military Appeals, if i t  were implemented, would you favor, 
sir, the same type of procedure for nominating members of the Boards 
of Review as we now have with regard to the Federal courts, in which 
case, the bar association usually indicates whether it feels an indi- 
vidual is qudified for the post ? 

Mr. NEFF. Since this is a highly specialized area, I do not think 
we need go that far at this time. 

I would say that the Judge Advocates General of the services would 
be qualified to appoint these members. 

I can see no reason, however, why this court should not review 
all the cases from the various services. I worked on the Court of Mili- 
tary Appeals, I had no more difficulty reviewing a case from the Air 
Force and the Army than I did from the Navy. 

I do not think any lawyer experienced m military justice would 
have any difficulty. After all, we do have a uniform wde, and we are 
seeking uniformity, and I believe that is the only way you will get it. 

Senator ERVIN. That would do much to insure their absolute 
independence. 

Mr. NEFF. That is right, Mr. Chairman, absolutely, and they should 
be completely independent. 

Mr. CREECH. With regard to the appointment being made by the 
Judge Advocate General, in times past, even within the military 
organizations, have there not been some disagreements about the 
qualifications for the post of Judge Advocate General? Didn't some 
,of the line officers hold out for appointments of former line officers 
who, perhaps, had not had very much experience in the actual prac- 
tice of law, although they might have law degrees, as opposed to 
*other individuals who were being, shall I say, sponsored or proposed 
by members of the Judge Advocate General's staff ? 

Mr. NEFF. That was true at one time. It is no longer true now. ALL 
the Judge Advocates General are eqerienced attorneys who have 
been in the area for a long time. 

There was that initial resistance, if you might call i t  that, but that 
is no longer true now, and the Navy Judge Advocate General is s 
law specialist, and the other Judge Advocates General arise in their 
department or in their corps. 

Mr. CREECH. Sir, with regard to the cases which you review, have 
you had an occasion to or rather have you encountered in many of the 
cases, or any of the cases, instances in which you felt that there had 
been undue command influence over the court-martial or over counsel? 

Mr. NEFF. We have encountered a few. I n  every case where we 
encountered it we slap it down and reverse the case. One area of that 
has been in the Secretary of the Navy's instructions, in which he said 
that a thief had to be separated from the service. 

In  a few cases the trial counsel would get up and call this to the 
attention of the court. We reversed those cases; the court of Military 
Appeals reversed them. Every place we see it we strike it out. 

But human beings being what they are, you always have some cases 
like this. You will have arbitrary civilian judges, and all we can do 
is strike the golden mean, as the Greeks used to say. 



Mr. CREECH. The Navy informed the subcommittee last week that 
it proposes to issue a brochure which will be distributed to courts- 
martial members. Do you feel this will alienate the possibility of 
command influence ? 

Mr. NEW. I certainly do, because the defense counsel will have the 
opportunity to look at this brochure and enter it into the record if he 
thinks it is improper. 

Mr. CREECH. Mr. Everett, I believe, has some questions. 
Mr. EVERETT. I gather then, Mr. Neff, from your answers to the last 

questions that you do not see any harm to naval discipline and morale 
by abolishing the right of the commanding officers to instruct the court 
members before the trial, as is authorized in paragraph 38 of the 
Manual for Courts-Martial ? 

Mr. NEW. NO, I see no harm, real harm, to the morale. Actually, 
I do not believe the Navy has been a great offender in that respect. 

Mr. EVERETT. SO any problem of that sort could be handled by some 
type of handbook ? 

Mr. NEFF. Yes, that is correct. 
Mr. EVERETT. Aren't you on record in your judicial opinions, as a 

member of the board of review to the effect that it is unconstitutional 
to give a bad conduct discharge without counsel? 

Mr. NEFF. I have inferred that in some of my opinions;. yes, sir. 
Mr. EVERETT. With reference to the problem of special courts- 

martial, if a lawyer is to be provided for the accused, and presumably 
for the Government in a special court-martial, won't there be a factor 
of delay in trying the case which will possibly defeat justice? 

Mr. NEFF. YOU are s eaking of the Navy ships? 
Mr. EVERETT. In the % avy, particularly where you have a shi out 

% % in the middle of the ocean. How are you goin to get a lawyer t ere? 
Mr. NEW. It is a problem. One thing mig t be the establishment 

of the dockside court. Another thing might be assigning lawyers to 
the large task forces, the large carriers, and whatnot that operate. 

I do not believe it is insurmountable because I do not believe the 
ships are out that long that they could not get back to port, and in 
the large operating units you could have lawyers aboard these large 
ships who could take care of the problem. 

Mr. EVERETT. What is a dockside court that you refer to? I am 
not sure we have the same thing in mind. 

Mr. NEFF. Dockside court is a court set up in various shore installa- 
tions who are in the business of trying cases and who would have 
counsel, qualified counsel, available, so that when the ships came in 
they would be able to turn these individuals over to this court, which 
would be in operation and would be able to afford the man the right 
of counsel. 

Mr. EVERETT. Would there be the same opportunity to have a dock- 
side administrative board, a discharge board, for purposes of proc- 
essing administrative discharges in lieu of having them processed at 
sea ? 

Mr. NEFF. Yes I assume that that could also be done. 
Mr. EVERETT. 80 then there would be no insurmountable obstacle 

from the Navy's standpoint in any requirement that a respondent in 
an administrative discharge proceeding be furnished with qualified 
legal counsel ? 



Mr. NEFF. That would be my personal opinion, providing the Navy 
is able to get the adequate number of lawyers, whlch they have been 
unable to get so far. 

Mr. E ~ T T .  YOU feel then that one of the keys to the adequacy 
of the number of attorneys is the creation of a separate JAG Corps 
for the Navy 8 

Mr. N E ~ .  I think it would help; possibly to increase pay for 
lawyers like doctors and veterinarians and dentists get. 

Mr. EVERETT. Would the creation of an independent JAG Corps 
have a tendency to lessen command influence or would it have any 
effect one way or the other ? 

Mr. NEXT. I suppose it would have a tendency to lessen it, but I 
honestly believe in my experience in the Navy there is not a great 
deal of command influence in the Navy. That has been my experience. 

Mr. EVERETT. According to the statistics which have been furnished 
to the subcommittee, the dishonorable discharge is virtually obsolete 
in the Navy. What is the reason for that, or is that a correct charac- 
terization on my part 1 

Mr. NEFF. It 1s a correct characterization, and it just indicates the 
brand of justice that the Navy administers; the dishonorable dis- 
charge is only reserved for the most serious felony type convictions. 
It is not given willy-nilly in the Navy, and when it is given it is given 
to an indmidual for murder, rape, or something of that type. Other- 
wise it just is not administered. The courts do not even administer it. 

The convening authority would strike it out if they did, and the 
Board of Review would get it if i t  got by them. 

Mr. EVE~TT.  I n  one of your answers to a question by Mr. Creech, 
you made reference to a decreasing workload of the boards of review. 
What is the reason for this decrease in your workload? 

Mr. NEFF. Well, I think one thing has been the leadership program 
in the Navy and the tremendous effort they have made to weed out 
undesirables, and of what we call the low GCT types, and the attempt 
to weed them out by not even recruiting them in the first instance or 
if they do get them, why, they will weed them out in the boot training, 
and I think that has been the gradual elevation of the intellectual 
capacity of the average Navy man now in order to operate a ship or 
the electronic portion of the Navy, to have at least the average IQ. 

Mr. EVERETT. I n  some of the earlier testimony there was reference, 
I believe, on your part, to the situation of the sailor who was trying 
to evade his obligations to his country by actually seeking a punitive 
discharge, or undesirable discharge. 

I s  this a prevalent problem or is it the exception ? 
Mr. NEFF. I t  is not at all uncommon, and i t  is a very disturbing 

thing to me to see these young men get up before a court-martial 
where they have been given opportunity after opportunity to rehabili- 
tate themselves and say, "If you do this again and if you don't give 
me a punitive discharge or if you suspend it I'm going over the hill: 
again, and I'm going to commit more offenses, and I simply am not 
gomg to serve," and it is not uncommon. 

Mr. EVEREIT. In  connection with your service on the board of re- 
view where you are at the present time the civilian and the other two 
members are naval personnel, do you find that there is any difficulty 



in obtaining maximum cooperation between the civilian and military 
gersonnel ? 

Mr. NEFF. I would like to make a correction. The three Navy 
boards of review sitting here in Washington have two civilians and 
one military personnel. There is no difficulty at  all in cooperation. 

Mr. EVERETT. Would you feel that the ideal situation for a Board 
of Review would be all civilian, all military or half-and-half, as it 
were ? 

Mr. NEFF. I do not believe a t  the present time that it is necessary 
to have all civilians. I think if you were to set up an all-civilian court 
you should certainly provide that the members should have had, say, 
-8 years' experience in military justice, and you should make those jobs 
available to retired judge advocates and law specialists, and you 
should have a provision which would take them out from under the 
dual employment and the dual compensation. 

Mr. EVERETT. With reference to allegations that the Uniform Code 
is too unwieldy to work in wartime, would it be your opinion that these 
-allegations are true, and do you consider that some special provisions 
are needed in the Uniform Code in order to cope with problems of 
wartime national emergency ? 

Mr. NEFF. I do not agree that it would not operate in wartime. 
Admiral Radford made a study after Korea. He came up with the 
conclusion that i t  worked very well during Korea. 

I do think in the case of an all-out war that you would perhaps, 
need to streamline some of the procedures. I think you would have to 
increase the number of boards of review and probably disperse them 
in the field. 

I think you would probably have to add to the number of the 
judges on the U.S. Court of Military Appeals. But I see no insur- 
-mountable problem, no. 

Mr. EVERETT. That is all. 
Mr. CREECH. Mr. Waters has some questions. 
Mr. WATERS. Just one, Mr. Neff. Are you aware of any study that 

has ever been made touching on the effect in later civilian life of the 
effect of the bad-service discharge or dishonorable discharge? 

Mr. NEFF. Yes. It has a very adverse effect, and when I was de- 
fending accused in the court-martial I spent a great deal of time 
trying to talk any, as we called them, BCD striker out of following 
tha t  path and, unfortunately, these youngsters come in who think 
they want to take the easy road, and when they go out and get a 
little added experience in life, they find out, they found out, this 
.punitive discharge can indeed be a very serious thing. 

Mr. WATERS. Thank you, Mr. Neff. Thank you, Mr. Chairman. 
Senator ERVIN. There are now five boards of review? 
Mr. NEFF. The Navy has five, yes? sir, Mr. Chairman. 
Senator ERVIN. DO a11 of them slt in Washington or do some of 

them sit elsewhere? 
Mr. NEFF. Three sit in Washington, two in San Francisco. 
Senator ERVIN. IS it not a fact that the average commanding of- 

ficer is glad to be rid of his responsibility? I n  the old days he used 
to-as I understand it, the most serious court-martial, there was a 
review by the commanding officer of the unit. 

Mr. NEFF. That is right. 



Senator ERVIN. NOW the boards of review have taken over that 
function, have they not? 

Mr. NEFF. Yes. The convening authority still reviews, but the 
boards of review, in effect, get the last crack at it. 

Senator ERVIN. Yes. But the other boards, in other words, if a 
person in a court-martial has been dealt with rather severely there 
are at least two chances where there may be some ameliorating action 
taken. 

Mr. NEXT. There are two, and, possibly three. The convening au- 
thorities in the Navy in 50 percent of the cases reduce the sentences, 
and the boards of review in approximately 20 percent of the specials, 
we will say, reduce the sentence, and he can then petition the Court 
of Military Appeals, and they may reverse the case and send it back 
again, and he might get a further reduction or i t  might be dismissed. 

Senator ERVIN. Virtually in all cases of-most always the serious 
offenses in the Navy-there is a mandatory review by a board of 
review ? 

Mr. NEFF. In  all serious cases; yes, sir. 
Senator ERVIN. And then the Judge Advocate General exercises 

the power he has, discretionary power, to turn over the other cases. 
that he may feel shall be considered to the board of review? 

Mr. N E ~ .  Yes, sir. He does that, as I say, in many cases. 
Senator ERVIN. I would infer from your testimony that you share 

my view that experience is the most efficient of all teachers, including 
the efficient administration of justice? 

Mr. NEFF. There is no question about it, Mr. Chairman. 
Senator ERVIN. I would like to know something about the continuity 

of service upon the boards of review, both with respect to the civilian 
members and with respect to the Navy members. 

Mr. NEFF. The civilian members on the board of review, seven 
civilian members, outside of myself, I believe all have been on the 
boards since the inception of the boards, since the enactment of the 
code. 

The military personnel do not, of course, enjoy that length of 
tenure. My experience on my board has been that I think in the 4 
years I have been on the board we have had four military personnel. 

However, one finished his 3- ear tour, and then two others filled in 
one summer while another was TI eing assigned, and the two individuals. 
who filled in had had previous experience on a board of review, and 
the present board member, Captain Bodziak, is finishing a full tour 
of duty. 

Senator ERVIN. YOU expressed an opinion that it would not be 
desirable or wise at this time to supplant the military, Navy person- 
nel, rather, on boards of review with civilians. 

I just wonder, as a matter of fact, is it not a fact that a naval officer 
might eventually have an o portunity, who has had the legal educa- 
tion, eventually have a ten !I ency to encourage lawyers to come i n t ~  
the service, to remain in the service if they were interested peculiarily 
in legal matters ? 

Mr. NEFF. That is a possibility, Mr. Chairman. However, I do. 
not think it would be any great---- 

Senator ERVIN. Of course, there are such few places on the boards 
of review comparative to the number who wme into the service--- 
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Mr. NEFF. Right. I do believe a civilian member on the board has 
a very desirable effect in that he does insure continuity. 

Senator ERVIN. NOW, as I understand you, it was the tradition of 
all of the services that a commissioned officer ought to be able to per- 
form every function that was required in the service. I wonder if 
that tradition has contributed to the fact that we have so few lawyers 
comparatively in the Navy ? 

Mr. NEW. Well that, I believe, might have been the experience in 
the past in the Navy. But under the code they have to have lawyers 
now in the general courts-martial, and I think the Navy is getting 
away from that. 

The Navy is getting more specialized all the time even in the line. 
They have specialists of all types, electronics specialists and all types, 
so that I think they are getting away from that a little. 

However, they feel that a naval commander should have a pretty 
good idea of the entire administration of the Navy, and I am not sure 
that is a bad thing. 

Senator ERVIN. Yes. 
Of course, the functions of the services are to increase their weapons 

and methods of discharging their functions, and these have become in- 
creasingly complicated. 

Mr. NEFF. NO question of that, Mr. Chairman. We are' going into 
that electronic period, and it is increasingly specialized and increasing- 
ly complicated. 

Senator ERVIN. What would you think of the desirability of estab- 
lishing some method of having review by boards of review or by an 
intermediate appellate court in case the recommendations of the Court 
of Military Appeals are carried into effect with respect to undesirable 
discharges? 

Mr. NEFF. Well., I believe that if you were going to have them set up 
some type of a judicial review-and I am not sure that it is necessary- 
that the Board of Review would be the one that would be set up to 
handle it. 

I think, however, if you give the man an option to demand a trial, 
and you do not give him a trial, and then you give him a discharge 
under honorable conditions, I cannot see that his rights have been 
taken from him to any large extent. 

Senator ERVIN. Of course, as I see it, where a man could possibly 
be deprived of his constitutional rights is where he has an undesirable 
discharge forced upon him when he wants to stand trial, and take the 
chances on it rather than take the discharge. 

Mr. NEFF. Yes. 
Senator ERVIN. Should there be some way, some system, set up by 

which he could be given the opinion between taking an undesirable 
discharge and demanding a trial, have that right as a matter of right? 

Mr. NEFF. Yes, I think so, or, as the Navy says, if he demands a 
court-martial and he does not get it, then give him an honorable type 
discharge, a general discharge under honorable conditions; yes, sir. 

Senator ERVIN. DO you accept as valid the view of the servlce that 
it is highly desirable to retain the difference between an honorable 
discharge and a general discharge under honorable conditions? 

Mr. NBFF. I most certainly do. 



Senator ERVIN. That is a distinction we have in the academic world, 
a s  I mentioned a while ago. 

Mr. NEFF. Yes, sir. 
Senator ERVIN. And in almost every other activity. 
Mr. NEFF. That is correct. I think a man who has served his Nation 

honorably for 15 and 20 years deserves an honorable discharge which 
carries with it some real significance. 

Senator ERVIN. I W O L ~ ~  like to observe that I share the very high 
o inion that you expressed concerning Admiral Mott, and I would 
li g e to say that in my contacts with Admiral Ward and my contacts 
with the judge advocates of the Army that I think they are doing an 
exceedingly fine job, and they have a very high conception that will 
equal that of anybody in civilian life as to the essentials of the adniin- 
istration of justice. 

Mr. N m .  Yes, sir; I think they are very fine gentlemen. 
Senator ERVIN. We have some difficulties in the service as comwared 

L 

with civilian life in setting up a legal system. 
Mr. N m .  Yes, sir. 
Senator ERVIN. Also the function of government is quite different, 

civilian government, in many respects from the services, because the 
services' function is primarily to defend the country, and the admin- 
istration of justice is incidental to that, having, as I conceive it, either 
the necessity of maintaining discipline or the necessity of removing 
from the service some man who has manifested his unfitness for 
service. 

Mr. N m .  There is no question about it, Mr. Chairman. 
Senator ERVIN. The committee is certainly indebted to you, Mr. 

Neff, for the very fine presentation you have given us today, and I am 
certain it will be of much service in reaching some conclusions about 
the problems in this field. 

Mr. NEFF. It has been my pleasure, Mr. 'Chairman. 
Senator ERVIN. The subcommittee will stand in recess until 10 :30 in 

the morning when i t  will convene in room 357, which is directly under 
this room. 

(Whereupon, a t  5 :10 p.m., a recess was taken until 10:30 a.m., 
Friday, March 2,1962.) 



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 

FRIDAY, IKARCH 2, 1962 

U. S. SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at  10 :45 a.m., in room 357, 
Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman of 
the subcommittee), presidgg. 

Present : Senator Ervin. 
Also present : William A. Creech, chief counsel and staff director; 

Robinson 0. Everett. counsel : and Bernard Waters. minority counsel. 
Senator ERVIN.   he committee will come to order.' 
!Call the first witness. 
Mr. CREECH. Mr. Chairman, the first witness this morning is Hon. 

Clyde Doyle, Congressman from California. 
Mr. Doyle. 
Senator ERVIN. Congressman Doyle, the committee is delighted to 

have yon here. The chairman has been aware for some time of your 
long interest in this field and your efforts to do something to do away 
with the misfortunes arising out of these discharges, so we are de- 
lighted to have you here. 

STA!l!ENENT 'OF HON. CLYDE DOYLE, A CONGRESSMAN FROM THE 
STATE OF CALIFORNIA 

Mr. DOYLE. Thank you, Mr. Chairman, and members of the com- 
mittee. I first wish to say I am naturally pleased to accept your 
invitation to be here and as briefly as I may, w~thout taking too much 
of your time, give you some, perhaps a little bit of the earlier history 
of this subject showing how it came about on the House side. 

I want to, Mr. Chairman, to publicly thank your fine staff, your 
committee staff, for their great courtesies to me on your behalf. They 
have been very generous and very conrteous to me. 

I think, perhaps, I should say this so you will understand how I 
came by my great interest in the subject. Possibly, Mr. Chairman, 
you knew Curtis D. Wilbur when he was Secretary of the Navy, under 
President Hoover. Well, I was his chief juvenile court officer for 
2 years in the Los Angeles juvenile court, so consequently I met thou- 
sands of young American boys and girls who were before that court, 
which at that time, I believe, was the second court in the Nation in 
numbers of alleged delinquents. 

And then in my  la^ practice, which I later got into, I had a couple 
of cases come to me in which fairly young men were involved who 
had been discharged with undesirable discharges from the Military 
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Establishment for what appeared to me, and they were, minor offenses. 
I n  civilian life, I, myself, might have been fired from the military if 
it had been in civdian life for raising mischief, and for things no more 
serious than these boys, and in these two cases they had done. A clash 
of temperaments, clash of other elements, unfitness to serve in the 
military, no desire to serve in the military, and this was all in peace- 
time, Mr. Chairman. 

I found in those two matters that unless you could prove that it was 
the original error of the military there was no chance to get any cor- 
redion, no chance to get any relief even where there had been no court- 
martial, where there had been no crime, where there had been no 
statutory offense. 

And therefore, the combination of my experience with the courts and 
these two cases, I imturally continued my interest when I came to 
Congress some 16 years ago. 

On the armed services the Honorable Carl Vinson, whom you, of 
course, all know, became interested in the subject as I reported it to 
him. He gave me pretty much a courteous freedom-he always does 
when he is interested in a matter-and so I began work with the mili- 
tary departments to have them give me what their records showed and 
I will mention some of those records in a few minutes. 

There were four bills involved, Mr. Chairman. The first bill, in the 
85th Congress waa filed August 9,1957. 

The second bill-correct that, it is the second bill, the first bill was 
January 3,1957, H.R. 1108. 

The second bill was August 9,1957, H.R. 8772. 
The third bill was H.R. 88 filed January 7, 1959, and the last bill, 

by me, was H.R. 1935 fled January 6,1961. 
I call your atitention to the date of the first bill because that was not 

filed until there had been some more than 2 years of work by some of 
us on the House side on this important subject and not until we had 
completed our work and reported to the Honorable Carl Vinson did 
he appoint a special committee to hold public hearings. That special 
commltke consisted of myself, Mr. Bray of Indiana, Mr. Huddleston 
of Alabama, Mr. Gubser of California, Mr. Paul Kitchin of North 
Carolina, and we held public hearings which I will refer to a bit later. 

The record shows that some 35 other Members of the House fled 
similar bills either exactly the same or substantially the same. I have 
a list here. 

Now, the first bill we filed grew out of the committee hearings? H.R. 
1108, and we had trouble to designate so as to avoid conflict mth  al- 
ready existing types of discharges, what we would recommend the doc- 
ument we were recom'mending be named. 

Well, perhaps that was one of the most difficult problems we had, 
and so in this fir& bill we recommended it be a discharge under honor- 
able conditions, and that wasn't satisfactory we soon learned, either 
to the military or to ourselves, and so we filed another bill naming 
the document we proposed to have issued by the military, a general 
discharge h iked ,  and that caused confusion, and so we then filed 
another bill to correct that in name, and that bill, and the last bill 
recommended that the document we recommended in the Legislature 
be issued we designated as an exemplary rehabilitation certificate, and 
that is the document I would like to discuss briefly with you under 
H.R. 1935, filed January 6,1961. 



We have never had, Mr. Chairman, a military officer of any rank 
or station who has countered our position taken that any t pe of a I discharge less than honorable is a stigma on the recipient. t is not 
only a sti,gna, but it is a life sentence unless it is changed. It's pun- 
ishment for life and there are very few cases where that can be changed 
after it is once issued. 

I wish to say in the first instance I recognize in the last few years 
the military, especially the Air Force, has substantially improved its 
procedures and its attitude toward undesirable discharges, and I have 
here in my possession a written communication from the Department 
indicating that the Air Force has no objection to H.R. 1935. 

I am also advised, and I believe it is the fact that the Army and 
Navy still continue their objections. That development, however, has 
only come about in the last year, where the Air Farce has changed its 
position, and recommended that the other departments change. The 
Air Force was assiped to write the Department report. 

The testimony of. Stephen S. Jackson, Deputy Assistant Secretary 
of Defense, before our committee June 24,1957, on H.R. 1108, he said : 

We in the Department of Defense have long been aware of the sefiousness 
attached to the separation of a member of the Armed Forces with less than an  
honorable discharge. This is especially true in those cases in which the dndi- 
vidud was young and relatively immature when he entered the armed services, 
ofttimes involuntarily. 

Your own distinguished counsel, in his remarks the other day on 
February 20, said : 

On the basis of its studies, the subcommittee i s  aware that an undesirable 
discharge in addition to its effect on veterans' benefits creates a stigma which 
often blocks employment and might have consequences far worse than those 
of coniinement in a guardhouse or pr ism 

I n  this connection, I wish to say the effort on the House side mas 
to try to get a document which would become statute by which the 
boy having received an undesirable discharge without a court-martial, 
without having been evil, without having been a criminal, without 
being a homosexual or any of those items that are enumerated by the 
military, we are trying to find a way to make these boys assets instead 
of having them continue through their lives as liabilities, which every 
boy is in the communiity to himself, to his family, to his country, if 
he carries with him the stigma of any type of discharge less than 
honorable. 

We made a little poll. Mr. Chairman. and I asked this auestion of 
industry: Will youAgraht an interview (to a boy formerly <n the mili- 
tary who has any type of discharge less than honorable, and the answer 
was universally, "No." 

Then I asked the companion question: Would you grant an inter- 
view to a boy who presents to you an exemplary rehabilitation certifi- 
cate from the military, saying in their judgment, based upon the 
evidence furnished them it appears to them that this boy has led an 
exemplary life for not less than 3 years, and the great bulk of the 
answers from industry on that question were "Yes, we will interview 
him." -- 

Now, Mr. Chairman, we take this position, if industry will interview 
a boy with a rehabilitation certificate, an exemplary rehabilitation cer- 
tificate, some percentage of those boys are going to get employment; 



what percentage is a problem. But the problem now is that these lads 
can't get an interview with heavy industry, nor with ordinary industry, 
because the minute they show their discharge, "We haven't got time 
for  you," is what industq says. 

So we contend that basically if some document can be given by 
the military such as this exemplary rehabilitation certificate, that 
industry will grant an interview as a result of, it  is hoped that a 
large percentage of these 200,000 boys who have been given undesirable 
discharges will get a chance for employment which they now don't get. 

I have here a comment of your own distinguished self, Mr. Chair- 
man. I know you remember it but I would like the record to show 
that  we in the House concur absolutely with you when you said: 

On the basis of studies the subcommittee is aware that an undesirable dis- 
charge in addition to its effect on veterans' benefits creates a stigma which 
.often blocks employment and might have consequences far  worse than those 
of confinement in the guardhouse or prison. Thus, i t  becomes important to 
determine under what circumstances these discharges are being issued and 
whether safeguards afforded by court-martial might be bypassed through the 
use  of administrative discharges. 

I n  that connection, I will not take time to read it all because I 
know it is in your record already, but I have before me the annual 
report of the U.S. Court of Military Appeals showing the report 
.on page 3 of the Judge Advocate General of the Army-a few words : 

There has been a steady decrease in the number of general courts-martial 
pe r  thousands during the past several years. The reduction has been attributed 
t o  such factors as the higher standard now required by the Army of personnel 
inducted and enlisted, and the fact that numbers of the misfits and malcontents 
are being administratively separated. 

So here you have the military deliberately as a matter of con- 
venience, violating their own code which doesn't sound good to me. 

They are making misfits for their own convenience by violating 
their own Uniform Military Code according to this report right here 
and they are still continuing to do it in many cases although they 
have sharply improved. 

Then I have also here the Judge Advocate Journal published by 
Judge Advocate Association, Washington, D.C., and on page 5 thereof 
reporting the annual meeting, referring to General Harmon, who 
made a wonderful statement before this committee, commenting on 
General Harmon's report : 

He did point out, however, that in the military society we are dealing with 
young offenders who often do foolish things even as all of us might have done 
in our youth. Therefore, he feels we have a special duty in the military service 
to afford the opportunity of rehabilitation. 

And that is what our bills are aiming at. We believe there is a 
moral, a very definite moral obligation on the part of the military 
toward these young men who have not been court-martialed, who have 
not committed any crime, no serious offense. We believe there is a 
definite moral obligation on the part of the military to cooperate to 
the limit to correct their own mistakes, their own misjudgments. They 
have made thousands of them liabilities as a matter of conventencs 
forgetting what they were in their own youth, many of them. 

Then General Harmon says : 
I was also concerned a t  some of the statistics available to me which showed 

substantial increase in the number of undesirable discharges being given ad- 



ministratively a t  the same time tha t  the number of cases and the number of 
discharges signed by court-martial were steadily decreasing. 

As I: remarked, we had public hearings as the committee knows, 
beginning back on April 3,1957. I call that date to the committee's 
attention because the military here accurately testified, I think, from 
the record that they began their substantial improvement about 1959. 

I read on page 2370 in these hearings before the House, Special 
House Committee, Special Committee of Armed Services of the 
House : 

Mr. D o n  (to Deputy Secretary Jackson). May I address a few questions 
to the Secretary? I think the subcommittee recognizes o r  has  been informed 
prior to the time you came into the service the very splendid service you rendered 
to our country. May I ask a couple of questions: There is no question in your 
mind then, Mr. Secretary, but that  any discharge less than honorable does, a s  
you said i n  your statement and i n  your answers to  questions, leave the holder 
o r  the recipient thereof with a stigmatized condition, is that  true? 

Mr. JACKSON. That  is correct, sir. 
Mr. DOYLE. Both a s  to the social standing i n  the community and a s  to ready 

ability to obtain dignified and commensurate employment. Would you agree 
with me? 

Mr. JACKSON. Yes, sir. 
Now, I think, therefore, my reference to these documents has 

pretty well substantiated the fact that there is the stigma that attaches 
and it attaches for life and it is a liability. 

Now, I have here a copy of a directive signed by Stephen S. Jack- 
son, Deputy Assistant Secretary, August 7, 1957, and so that you will 
get the connection between this directive and the action in the House, 
this directive was issued the very day the bill was passed unan- 
imously in the House and more or less by agreement, and I will just 
read to identify the fact that the language of the directive is sub- 
stantially the language of the bill. 

I n  other words, the military incorporated in this directive on 
August 7, 1957, the substantial language of the bill that the House 
passed that very day. 

"In determining the acceptability of such applicant for reenlist- 
ment" this directive only gave the boy the right to reenlist. We 
found in our hearings, Mr. Chairman, that these lads had no reason- 
able opportunity to reenlist even. Not only did we find that the 
great majority of cases they had no right to counsel, they were never 
told they had the right to counsel. It was a one-man firing, a one- 
man discharge in thousands of cases, and those thousands of cases, 
Mr. Chairman, are now men, many of them, they are out in civilian 
life, they are begging for a chance to get something that will help 
them get a better job and remove a little of the life stigma, and 
we have received hundreds of letters from men with families who 
received such discharges. 

Your committee has received some from these men with families. 
Also the bdirective I referred to a minute ago provided : 

I n  determining the acceptability of such application for reenlistment the fol- 
lowing, among other factors, should be carefully evaluated : 

(1) The nature, seriousness, and circumstances surrounding the offense or  
conduct for  which previously discharged. 

(2) Age and military experience a t  the time of the commission of the offense. 
(3) Civilian background, situation, employment record, and general reputa- 

tion in  the  community. 
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Wow, notice this "before and after military service" so here you have 
a directive by the militaky back in 1957 in which they take into account 
the conduct in the community by a boy they fired with an undesirable 
discharge to determine whether or not they shall let him reenlist. But 
they now claim they should not be obligated to consider his conduct 
after discharge. 

Now, our contention is that this directive is sound in that particular. 
They made the right directive. They were chargeable with taking 
into consideration the after exemplar conduct of an applicant who 3, wanted to reenlist and thereby earn an onorable discharge and change 
from his undesirable discharge or even his bad conduct. 

Now, I emphasize that, Mr. Chairman, because I know the basic ob- 
jection to the position of the House by the Army and Navy, at  least, 
is that they shouldn't be concerned, they shouldn't be chargeable with 
doing anything about a boy who had had an exemplary conduct for 
not less than 3 years after he was discharged from the military, but 
they did it in this directive, in order to consider whether or not they 
should let him reenlist. What is the difference? Basically it is the 
same. It is conduct after discharge in both cases. 

I want to put that very clearly in the record that they themselves 
have agreed with the committee back in 195'7, when they agreed to take 
the after conduct and reputation in the community before and after 
military service, in order to determine whether or not a boy should be 
entitled to reenlist. 

Now, at  this point I want to also emphasize this: I think that all 
but one member of our special committee, the Honorable Carl Vinson 
np~ointed were lawyers. I t  naturally worried us to find thousands of 
lads discharged without having counsel although that wasn't the main 
area of our investigation. It naturally worried us, and we discussed 
it thoroug.hly and we naturally discussed it to no end to find there were 
thousands of boys given undesirable or unsuitable discharges without 
even being told they had the right to counsel : they didn't have under 
the procedures then because there was no review of these undesirable, 
unsuitable discharges. 

I t  was a one-man activitv when the lads I refer to were fired. And 
it worried us because we felt at the time it was an abhorrent thing for 
any American boy to be deprived of what we contended was his con- 
stitutional right, the right of counsel, the right of impartial advice 
instead of being fired as a result of a temperamental clash or some de- 
sire to get out of the service, or to get rid of him by the action of one 
person for some reason, and we contend, Mr. Chairman, that there 
ought to 1Ye some statute to prohibit such discharges. 

Yon, from your thorough study of this whole subject will know best 
whether or not there should be a controlling statute or what there 
should be. We know that General Kuhfeld of the Air Force and some 
of these other witnesses before you advocate some sort of statute and 
our committee does so as to make it prohibitive that any American boy 
shall be fired from his military, many times as a result of temperamen- 
tal upset,s even by officers, as well as the lad fired with undesirable or 
unsuitable discharges with consideration by more than one person. 

T learned of cases where it was the officer who was upset, or the offi- 
wr who had too much beer under his belt and he got into a dash with 
:! private, and the boy was fired but the officer wasn't. 



Now, let me refer to a brief discussion of the Doyle bill, H.R. 1935. 
I here refer to my special committee re ort which was approved. I 
want to tell you that the House Armed Q ervices Committee approved 

a ives this bill unanimously twice and also the House of Represent t' 
twice, and, of course, the bill now pends before your own distin- 
o~uished Senate Committee on Armed Services. We in the House are 
Lopeful that out of that committee will come some good result from 
the fact that the House passed the bill twice and the House has re- 
ferred it to that Senatecommittee twice now. 

NOW, here is a comment on page 8 referring to the DOD directive 
1332.24 on January 14, 1959. I am sure you have a col y of that. 

Armed Services Committee of the House : 
i Here is the wmment of my special wmmittee approved y the full 

This i s  a step in the right direction. It does nothing, however, for the more 
than 130,576 personnel who have received undesirable discharges from the uni- 
formed services since fiscal 1954. More than 130,576 undesirable discharges 
from the uniformed services since fiscal 1954. 

Nom, this is the finding based on the report of the military to our 
committee. They gave us the figures. 

It does northing- 

now listen to this- 
i t  does nothing for more than 278,000 individuals who have received undesirable 
discharges since 1950. 

These figures, again, are from the military files. 
One of the top military men when this was called to his attention, 

and I use his exact language back to me, he said, "Well, Congress- 
man Doyle, that isn't chickenfeed, 278,000 since 1950." 

And 130,000 plus since 1954. 
Now, I want to emphasize again we recognize the military, chiefly 

the Air Force, has sharply improved its procedures but there are many 
thousands of these boys who have received undesirable or unsuitable 
discharges, never court-martialed, never any proof of evil design, 
never any proof of 'badness as you and I understand that term in boy 
life or even in military experience. But there are many thousands 
of boys, Mr. Chairman, still with the life stigma and life penalty of 
undesirable, unsuitable discharges who have no relief under any of 
these recent directives. These directives look only to the f~zture cases. 
T want to place a burden upon your hearts this way: I f  any of these 
boys now grown into manhood happen to be the sons or the nephews 
or the grandsons of some of the Military Establishment they might 
look at  this subject differently. I don't know how many thousands, 
Mr. Chairman, of these boys there are who are now men, who are beg- 
ging to get out of the liability class and into the asset class. It isn't 
d l  they rightly deserve, but Deputy Secretary Jackson wrote me a 
letter and said the militaly would fight this bill in the Senate if it got 
to the Senate. They are surely doing it. So we recognize that it has 
been difficult to go as far as we have on the Senate side. Both of these 
times the House hm passed this bill and sent it to the Senate. 

I t  isn't all the boys should get, but it is something. And I think 
ought to be ashamed of itself that it isn't willing to go a 

little the step or these several thousand boys who never had legal advice, 
never had a hearing, never had a review, never were told they had 
any rights except to be fired without further hearing. 



I want to read, I have stated- 
Senator ERVIN. Your bill does not undertake to change the provi- 

sions with reference to the rights of these persons? 
Mr. DOD. NO, Mr. Chairman. 
Senator ERVIN. With respect to veterans' benefits? 
Mr. Doan. No, let me just briefly state what this bill does do and 

I am glad you called it to my attention. 
I t  provides that any boy who has had less than an undesirable 

discharge given him may after 3 years of exemplary conduct, if he 
can prove that to the satisfaction of the military, if he can prove it 
to them alone, Mr. Chairman. The applicant carries the burden of 
proof to the military at  all times. It 1s entirely up to them solely to 
decide whether or not the burden of proof has been assumed and met. 
It is optional with them as to what they do, if anything. You don't 
h d  the word "shall" in this bill anyplace. 

The militaiy may issue the certificate or refuse to. The board 
though must take into consideration the reasons that the type of dis- 
charge originally issued was given. For instance the conditions pre- 
vailing at the tlme of the incident, thecage of the person receiving 
the discharge, the normal punishment that might have been adjudged 
had that incident been made in civilian life and the moral turpitude, 
if any, that is involved. 

Now, then the bill specifies that the boy, now a grown man, of 
course, he can prove to the military that by affidavit, notarized by 
the chief law officer is in his community. He can prove it by a 
notarized statement from his employer. He also can undertake to 
prove it by a notarized statement of not less than five responsible 
persons who have known him for more than 3 years. 

And then, of course, it reserves the right in the military to make an 
independent investigation if it desires to do so. 

Then., on page 4, subdivision J, of the bill it expressly provides 
that thls boy, if he gets the exemplary rehabilitation certificate shall 
not be entitled to any Government benefits of any sort as a result of 
that issuance of the certificate. 

I wish to make this crystal clear. There is no change in the type 
of the original discharge issued in the case. I t  does not change the 
undesirable unsuitable discharge on the military records. But then 
it does this, because we have confidence in the judgment of our mili- 
tary boards : I t  makes a provision that the military boards can review 
any application and if they find that any type of discharge should be 
chan ed, if they find that instead of an exemplary rehabilitation s' certi cate be issued that he ought to be given an honorable discharge 
they have that authority under this bill, but it is their own existing 
boards, not a new board. We want proven mistakes to be corrected. 

We feel perfectly confident from the record that the military board, 
the Board of Corrections and Review, would never think of giving a 
boy an honorable discharge unless he was rightly entitled to it. So 
that is in the bill, and we think there should be no objection to it. 
But it is not designed to give him a new or a different type of dis- 
charge in any case, Mr. Chairman. 

To hurry along and I will not refer to all these records before me 
for I do have here the records of the House working back those years 

' beginning in 1957. With your permission, I will furnish to your 



staff the page and the date of these records so we will not now take 
the time of your committee. It ma help them in their complete l study and analysis of this urgent pro lem. 

But I do have here something I know you will be pleased to hear. 
We men in the House not only learned to love Paul Kilday, now 
Judge Paul Kilday in the military court. But we recognized his 
brilliance and his fairness. On August 5, 1957, there appears in the 
Congressional Record, page 12427, a speech by Paul Kilday, now Judge 
Kilday. I n  1957 he said about the Doyle bill. 

Mr. Kilday-this was on the floor of the House : 
Mr. Speaker, sthis is a most difficult situation and me that needs some action 

taken to correct it. Of course, the situation is not improved any by the demand 
position of the military department that nothing be done. As the gentleman 
from California, Mr. Doyle, said there are hundreds of thousands of young men 
in the Nation who have been released from military service with discharges 
other than honorable. We should remember that hundreds and thousands of 
those have been issued by purely ladminifkrative action of some military officer 
or group of military officers without any judicial proceeding of any kind to 
sustain it. Many osthers were issued during the time of war when i t  was 
urgent to get troops into combat shape to be sent overseas when a little sympathy 
should Mve been given to those who would not codperate and make themselves 
soldiers to participate. 

A system should be provided under which those cases can be reviewed and 
some relief given from the opprobrium which is attached to the discharges they 
now have. If a man is convicted of felony in a Federal court of the rnited 
States and serves his time and comes out and behaves himself he can file an  
application for pardon and a restoration of citizenship and i t  is almost the 
common routine practice that when the application comes in and the report of 
the FBI indicates that the m a n  has protperly demeaned himself for approximately 
the period of time after the termination of his sentence a s  constituted his 
sentence he is guaranteed a pardon and his rights of citizenship restored. That 
is in a case where there has been indictment by a civil grand jury trial and 
criminal court sentence and imprisonment. Still, if a man serves his time, 
demeans himself properly, then relief as far  as parole can be given and his 
citizenship is restored. 

But in these cases, hundreds of thousand's, there is no effective means of 
accomplishing that end. 

Now listen to this : 
The bill is the best the committee has been able to report out based on its 

study. I hope the rules will be suspended and the bill passed. 

And it was by unanimous vote. 
Now, let me quote a distinguished Virginian, Porter Hardy, whom 

we all respect, on page 12429 of the Congressional Record. I will just 
read one para raph. Mr. Hardy's speech on the floor of the House, 
August 5, 195 % : 

Mr. Speaker, I think i t  is important we pass this legislation a t  this time. I t  
does not go as far  as most of us would like but i t  is a step we need to take a t  
this time and I personally believe that unless we do something pretty soon we 
are going to see the problem aggravated. 

I will not here quote the other floor speeches supporting the prin- 
ciple of this bill. 

Now, as I say, Mr. Chairman, I will furnish your staff, with your 
permission, reference to figures as given to us. They may be different 
than the figures in these later years; I think they are. I will pass that 
to save your time. I will pass this one. 

I have here a group of figures, I think, that are pertinent to present 
to you as furnished me by the military if I can quickly put my hand 



on them. This came to me from the Department of the Air Force, 
July 8, 1957. 

Service discharges, fiscal year dates, and I will just read the two 
types of discharges for comparison: Army, dishonorable discharges 
between 1940 and 1956, 65,000; undesirable discharges between 1940 
and 1956, Army, 164,000. 

Navy, same years, dishonorable discharges 6,063; undesirable dis- 
charges, 38,157. 

Marine Corps, the same period of years, dishonorable discharges, 
1,961 ; undesirable discharges, 13,536. 

Air Force, same period of years, dishonorable discharges, 5,300; 
undesirable discharges, 32,750. 

I n  closing I want to read one paragraph of a letter of October 13, 
1961, to me from Mr. Jackson, Deputy Secretary in the Defense De- 
partment to whom I referred before. We had always understood that 
the position of the military, the three departments, was unanimous, in 
opposition to the House bills. But you know how those things are, 
sometimes you have friends in court and so it was suggested to me that 
maybe that wasn't an accurate report. I won't tell you from which 
department personnel I received that suggestion but it was one of the 
three military departments. So I wrote the military and said this had 
come to my attention, and if it was true that it was not unanimous now 
I thought that Congress ought to know that there was a difference of 
opinion. They answered my demand for the facts and said in part: 

The Department of the Air Force proposed a revision of the previous position 
of the Defense Department- 

now the Air Force was assigned the responsibility of writing the final 
report on this H.R. 1935. 

I will read again: 
The Department of the Air Force proposed a revision of the previous gosition 

of the Defense Department bill, still adhering to the position that  could most 
appropriately be issued by a civilian agency, this service strongly recommends 
that  the Department's position be modified to "interpose no further objection to 
the principles submitted i p  H.R. 1935." The other two services opposed this 
change. Signed Stephen Jackson, Deputy. 

Now, as to whether or not some other agency like the welfare de- 
partment or police department or some other depslrtment in the com- 
mnnitp should issue t h i ~  certificate you will note that their language 
is that thev don't object to the certificate being issued, but they 
don7 want to issue it. They recognize the merit of such certificates. 

Rut, Mr. Chairman, they are not obliged to issue it unless they 
feel comfortable about the evidence before them in issuing it. That 
is my point. I want to urge that to your attention. The burden 
is on the anplicant at  al l  times. T think it IT? G~neral Kuhfeld 
the other day before this committee said-I think it was he ~ h o  
said it-that the agency that issued it should be-originally jssued 
the discharge should be the one who issues the certificate. And that 
is true, Mr. Chairman. 

Of what use would a certificate be to a boy to take it from the 
welfare denartmeat, for instance, of the citp of Long Beach to 
Douglas Aircraft, or in my citv of South Gate or take it to Aerojet, 
General Dynamics, in Downey, a certificate by the welfare depart- 
ment that he had been an exemplary citizen for more than 3 years 



in the judgment 'of that welfare department. What good would 
that be ? No good, and the military admits it. 

But the thing that would be good and deserved help for the man 
would be for them to issue that kind of a eertjficate when they 
themselves were satisfied from the evidence the applicant furnishes 
them. They should not quibble and they should seek means to  cor- 
rect their own mistakes and errors, Mr. Chairman. There wouldn't 
be many thousands of these certificates issued immediately nor soon. 
There might be 5,000, 6,000, 10,000 in your lifetime and mine but 
if there is even only 1 that should be issued then it should be issued. 
Patriotic American men deserving it should have the opportunity 
to get i t  because every American is important, especially where his 
constitutional rights have been deprived and where he h p  earned it. 
And so I think with that I will not now speak longer except to pre- 
sent this editorial in Stars and Stripes. I could present many edi- 
torials for your record, which will show you the attitude of the 
military press or the press dealing with military departments and 
I could file records of approval by all the major veterans groups 
and many other groups. 

Senator ERVIN. The editorial will be received and made a part of 
the record at this point. 

(The information referred to follows :) 
[From the Stars and Stripes, Washington, D.C., June 22, 19611 

EDITORIAL-THEY DESERVE CONSIDERATION 

Representative Clyde Doyle of California has introduced in the Congress 
H.R. 1935 and the bill has been reported by the House Armed Services Committee. 
(As we go to gress, we have learned that the House of Representatives has 
approved H.R. 1935. We sincerely hope i t  will be similarly passed by the 
Senate.) 

H.R. 1935 deals with the subject of less-than-honorable discharge for those in 
military service. 

Representative Doyle states that he is concerned over the thousands of men 
who have been dismissed from the military service in the p a ~ t  with less-than- 
honorable discharges and, as a consequence, have not been able to secure gain- 
ful employment in civilian life. 

Not only has this type of discharge affected the person discharged but it has 
also worked to the disadvantage of whole families who are frowned upon by 
the neighbors because the boy temporarily in the service in thousands of cases 
got less than an honorable discharge. Representative Doyle explains that his 
bill was not designed to apply to any former man in military service who was 
found to be of criminal intent, habits, or tendencies. 

The California Representative emphasized that unfortunately this type of 
discharge mas not given to just a few discharged from service but i t  ran into 
many thousands and, as a result, caused considerable distress. Doyle is asking 
in his bill that boards of civilians be appointed by the Secretary of Defense 
to review all cases of this kind with particular emphasis on the conditions 
prevailing a t  the time of the incident, the age of the person at  the time, whether 
or not any question of moral turpitude is involved, and what the normal punish- 
ment might have been adjudged had the incident occurred in civilian life. 

I t  appears to us that the provisions of this bill are just nnd equitable. Cer- 
tainly no agency of the U.S. Government should have the authority to condemn 
any person to a perpetual blacklist because of some perhaps insignificant inci- 
dent mtha't occurred while the person was in service. 

I t  is a known and accepted fact that thoqsands and thousands of our American 
youth cannot adjust themselves to the discipline and regimentation of miIitary 
life. Certainly they should not be branded as little better than a deserter or 
criminal because they do not happen to fit a prescribed pattern. Surely, as 
Representative Doyle points out, "the military services should want to help 



establish these former military personnel as economic assets and remove them 
from their present status which is  an economic liability." 

We are of the opinion that this bill should receive favorable action by the 
Congress so that these unfortunate lads may be given an oppo-&unity to rectify 
previous errors and mistakes. 

The full text of H.R. 1935 appears in other columns of this week's edition of 
the National Tribune and the Stars and Stripes. 

Mr. DOYLE. I will be glad to answer any question if there is any. 
Senator ERVIN. AS I understand it, the procedures which are now 

established by law and regulation for the correction of military rec- 
ords and the substitution of honorable discharges for undesirable 
discharges or other discharges less than honorable are based solely 
upon the conduct of the man prior to his separation from the service ; 
is that not correct ? 

Mr. DOYLE. That is true. 
Senator ERVIN. And I take it that the Army and the Navy base 

their objection to issuing a certificate under your bill, H.R. 1935- 
Mr. DOYLE. 1935. 
Senator Ervin (continuing). Rests on the premise that they ought 

not to be charged with any legal concern in respect to the conduct of 
the man after his separation from service ? 

Mr. DOYLE. That is true. 
Senator ERVIN. Except in the case covered by the directive-where 

they are considering permitting one of these persons who received 
an undesirable discharge to reenlist ? 

Mr. DOYLE. That is as far as they have yet gone. But I want to 
emphasize again, Mr. Chairman, that they would not be required to 
issue any such certificate unless the proof before them was adequate 
in their sole judgment to justify them in issuing that certificate. 

Senator ERVIN. If  I construe your bill right, this bill merely au- 
thorizes the Armed Forces, in the discretion of the Secretaries- 

Mr. DOYLE. That is right; it is optional. 
Senator Ervin (continuing). To set up boards ? 
Mr. D o m .  That is right. 
Senator ERVIN. The initial boards to pass on this matter? 
Mr. DOYLE. That is right; not a new board. 
Senator ERVIN. And if I construe it right, the only mandatory 

provision in there is one that, where this is done, there shall be review ? 
Mr. DOYLE. That i.s right, and they shall take into account the 

four factors, the age and circumstances under which the incident oc- 
curred, those factors which now they don't have to, at least they didn't 
have to when the bill was filed. 

Senator ERVIN. There have been some suggestions made by witnesses 
before this subcommittee that perhaps there should be congressional 
action to give a person who is under consideration as a possible re- 
cipient of an undesirable discharge for misconduct a right to demand 
a court-martial in lieu of such administrative discharge-in other 
words, give him the option of receiving a trial, rather than taking an 
administrative discharge. 

What do you think of that? 
Mr. DOYLE. I think that might be a very sound procedure. 
As a matter of fact, one of the witnesses, I read in the transcript 

before your committee said that an undesirable discharge might be 
more serious in the boy's life than court-martial under some circum- 



stances. But I do insist that nothing less than a boy being fully 
and frankly advised of his constitutional rights and getting legal 
counsel if he wants it, either private or within the service and getting 
an adequate hearing, that is a must, Mr. Chairman, and I believe that 
should be statutory or in the Uniform Code. It should be there. 

I think I understand, I am sure even the military admits that 
now and then some of them themselves, have temperamental upsets 
and just like the rest of us who are not in the military, and the re- 
sult of which makes them unfair and unjust, temporarily at  least in 
some given state of circumstances. No American boy in the military 
who is drafted or volunteered ought to be put up against that kind 
of a situation. It should be mandatory, in my judgment, before any 
type of discharge less then honorable should obtain that there should 
be a required review of some sort by military personnel who haven't 
been in touch with the incident, who are removed from it, who have 
no bias or personal interest in it. 

There shouldn't be any direct relationship to the sergeant or the 
noncommissioned officer or the commissioned officer who has recom- 
mended a discharge. It should be someone removed from any com- 
mand obligation or any personal relationship to the officer, commisd 
sioned or not, who proposes to get rid of some boy. 

Senator ERVIN. I think perhaps counsel would have some questions. 
Mr. CREECH. Thank you, Mr. Chairman. 
Sir). you mentioned in citing the performance of the services since 

your investigation began back in 1956 that you felt that they had 
made progress; and you specifically cited the Air Force as having 
made a great deal of progress. 

I wonder, sir, why you feel the Air Force has made greater progress 
than the other services? Did this have anything to do with their 
having further to go in this direction, or have they taken greater 
interest in this area? 

Mr. DOYLE. Well, I think the numbers do show that for whatever the 
reason there were more undesirable discharges given by the Air Force 
in a given period but I don't think that was the reason. I am not will- 
ing to assess it on that basis. 

I think that men like General Kuhfeld and those men caught the 
vision that something had to be done. They moved ahead faster than 
other men in other departments to correct the bad condition. All 
credit to them and all credit to the other departments, too. I don't 
mean to minimize a bit that the other departments haven't improved 
because they have. But I wish to say this: We in the House didn't 
think they moved along fast enough in the field, because it was so 
shocking, the whole situaton was so shocking and the cases so num- 
erous, but we recognize they made great improvement. I think that 
would be my answer. But they didn't move more then a very little 
until the House moved very far. 

Mr. CREECH. I wonder, sir, do you have any additional information 
on reenlistees, those who want to reenlist; under the 1959 directive 
do you have 'any information with regard to the ease with which this 
is done? 

Mr. DOYLE. I don't have that information, eounsel. I n  these Con- 
gressional Records, however, dating back a few years there are some 



facts and figures and I will furnish those to you. I t  will help answer 
that question, I believe. 

Mr. CREECH. Thank you, sir. 
Sir, last week, as you know the subcommittee heard from the De uty 

Under Secretary of the Army, Mr. Bitt, and he was accompanie$ by 
Brigadier General Todd, the Judge Advocate General of the Army. 

General Todd was asked by a member of the subcommittee about 
the administrative discharges ; and specifically he was asked whether 
he thought the regulations 'iving administrative discharges should be 
broadened by statute and f i d  he think that it would be adrninistra- 
tively bad if Congress began to outline how it felt these administrative 
hearings should be conducted. 

His response was : 
I think that you have to considet that there are thousands of these boards. 

Necessarily, they would involve the man's character. Many of them are con- 
vened overseas. The man would want to call many character witnesses and 
they would have to have subpena power, be authorized to call those people 
wherever the boards sat and would be a tremendous problem where you have 
thousands of board cases and, of course, i t  would be a tremendous cost. 

I wonder, sir, if you would care to comment on that statement? 
Mr. DOYLE. Well, I think it would be a tremendous cost, and it will 

be a matter of great inconvenience and great tronble, there is no ques- 
tion about that. But when my boy was in the service for the Air Force 
I wasn't worried about what the cost was as a taxpayer for him or any 
other boy to have his constitutional rights always glven him. I don't. 
think the taxpayers of the country would begrndge the nloney involved 
within reasonable limits and reasonable procedures to make sure that 
every boy who is in the military is treated as every boy who is not in 
the military is treated, as every American boy must be treated. 

Many of these boys are only there temporarily, most of them for a 
few years under the draft or voluntarily and then they return to civil- 
ian life. Now, thousands of them are ruined for life while in the mili- 
tary temporarily. 

I want to say this: I don't think I have said it, under this directive 
which I have mentioned which is good, that is the directive which 
takes into consideration the conduct and general reputation in the com- 
munity before and after military service. Shortly after that directive 
date I was sent to Europe for the Armed Services Committee and was 
there for some time. Naturally I inquired about this directive but you 
couldn't find hide nor hair of it. No one in Europe had ever heard of 
it. This was some months after it was issued. Directives are not as 
permanent as statutes. 

Then I was a guest of Admiral "Cat" Brown of the Navy, on one of 
the great carriers and no one there had ever heard of it. 

My point is this: I am constrained to feel that directives can be 
changed pretty easily with administrations or change in policy, change 
in the personnel in charge of an administration. I think the constitu- 
tional rights of every American soldier require as much statntory pro- 
vision as is sound and sensible within our system of laws in order that 
if Congress declares that this shall be done, it shall be done and in 
order that some man any place in the administration can't change it 
overnight if it  happens to be his own individual thinking. 

I wish to emphasize that this directive, I couldn't find any place in 
the world except in Washington. I only mention that because that 



illustrated to me and I reported it to the military, it illustrates to me 
that a directive is only as good as the military makes wide use of it 
and follows it. 

Are there any other questions? 
Mr. CREECH. Yes, sir. You have mentioned, sir, the desirability in 

your estimation of having counsel available to yowng men, to the serv- 
iceman when he appears before a board which has the authority to 
give him an administrative discharge. 

I wonder, sir, what would be your feeling with regard to young men 
who are minors, who are under 21 years of age, and the right to counsel. 

Would you feel that they should have the right, these young men, 
to waive the right to counsel, or should counsel be made mandatory in 
dealin with such young servicemen 8 

~ r . % o n E .  I think counsel should be mandatory. As long as our 
law doesn't recognize a boy under 21 as an adult with the qualifications 
to vote and make those determinations, I think he shonldn't be placed 
in a position under 21 years of age to waive his constitutional right. 
There should be some guard there against haste and against the desire 
to get rid of a boy for convenience or for some other reason; the boy 
should not be put in any such position. 

I want to call your attention to the fact that in these directives, and 
they are fine as far as they go, there is always a very broad paragraph 
in those directives, a sort of a catchall and what is included in that 
catchall isn't itemized very often. It leaves too wide an undefined 
area. 

Now, that leaves too much room for discretion alien you are dealing 
with a boy 17, 18, 19 and the individual officer or sergeant. I don't 
favor a boy under 21 waiving. He should have advice and counsel 
who are interested in him primarily as a client less than as an adult. 

Now, it might be that instead of waiving his right to counsel maybe 
some board should interview the boy thoroughly, I don't mean one 
man, I mean a board of three, say, advise him of the situation, of his 
rights. That might change the picture some but I am afraid for any 
minor boy being placed in a position where he waives his right to legal 
advice, without having legal advice. 

Mr. CREECH. Thank you. 
Mr. EVEREIT. YOU referred earlier to the inquiry, the poll, that you 

had made in industry and otherwise to determine community reaction 
to the undesirable discharge. 

I wonder whether you found that in the public mind there was some 
confusion between a dishonorable discharge given by a general court- 
martial and an undesirable discharge given administratively? 

Does the public understand the difference between these two types 
of discharges ? 

Mr. DOYLE. I don't think thev do. I don't think thev do. As a mat- 
ter of fact, I doubt if most of th; Members of ~ongress"understand the 
technical difference unless they have studied the subject. But I do 
think this, that the general public has in mind that a dishonorable dis- 
charge means just that. It is discharge with dishonor. He has let the 
country down in a military way. He has not served honorably for 
some reason. They don9 understand that it might have been a matter 
of personal conduct for which he gets the discharge in spite of the 
fact hhat he has been a pretty good soldier, because very often these 



discharges, if I recall, are given men who are pretty good soldiers but 
they are ranked for misbehavior or disobedience or civil misconduct 
or poor payers of their debts and other things that enter into these 
discharges. These are not criminals nor evil men. 

As Judge Paul Kilday said the other day, and if I read his testimony 
.correctly there, under our judicial system it is quite a responsibility 
for one man to judge another man's character and many of these dis- 
charges that used to be given, undesirable, were by one man judging a 
young man's character in what he might do or what he might be in the 
future, or saying, "well, you are no good, you never will amount to 
anything, you are no use to your country. We don't want you." 

It is a pretty risky responsibility that a man assumes to judge 
another man's cnaracter and another man's future. 

Mr. EVERETT. Then would it be your feeling that the stigma cre- 
ated by an undesirable discharge, which is not under honorable con- 
ditions, would in the eyes of many be almost equivalent to that of 
a dishonorable discharge? 

Mr. DOYLE. I think it would, because with the ordinary person you 
will say a man is an undesirable citizen in civilian life, that is a life 
stigma. He is an undesirable. You don't want to have anything to 
d o  with him. You don't go into detail to find out what makes him 
undesirable. You think he may be a thief, he may be a homosexual, 
he may not be supporting his children, hls family in the minds of 
some people, but he is undesirable, you don't want him around. And 
I think the ordinary patriotic, sound thinking American citizen 
doesn't want to have anything to do with an undesirable man and 
that  applies to an undesirable man from the military, something has 
occurred there in the military for which he has gotten an undesirable 
discharge; it is a stigma. It is a liability, and a heavy one. 

Mr. EVERETT. The subcommittee has received statistics and infor- 
mation on the general discharge, which is under honorable conditions 
but is not an honorable discharge. 

Has your committee made any inquiry into this type of discharge 
and do you have any comments on the general discharge ? 

Mr. D o a ~ .  No, we didn't go into that thoroughly, Counsel. On 
the face of it, it is a limitation that there is something seriously lack- 
ing in the boy or he would have been given an honorable discharge 
instead of a general, in the minds of people. 

I n  other words, there is something seriob; missing in his conduct. 
Why didn't he get an honorable discharge, why did they .give him 
a general under honorable conditions, and the general publlc doesn't 
know t,he finesse and the technicality of these different discharges and 
there is no way they can find out generally. 

Mr. EVERETT. Thank you. 
Mr. DOYLE. Mr. Chairman, in brief summary then. a few more 

comments about the bill, H.R. 1935 itself, may I state for the record 
that : 

1. The bill does not propose to change the type of original dis- 
char e, nor the wording therein. 5 2. t proposes to issue an exemplary rehabilitation certificate to the 
applicant for such certificate. 

3. It does not provide for, or allow, any Government benefits. 
4. The provisions of the bill are optional at  the discretion of the 

military excepting as follows: to wit, that in the case of any indi- 
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vidual discharged or dismissed from any of the Armed Forces under 
any conditions other than honorable, the Board shall take under 
consideration in each case the reasons for the type of the original 
discharge or dismissal, including, but not limited to: 

( a )  The conditions tha t  prevailed a t  the  time of the incident, statement, 
attitude, or act  which led to the original discharge or dismissal; 

( b )  The age of the individual a t  the time of the incident, statement, attitude, 
o r  act which led to the original discharge or dismissal ; 

( c )  The normal punishment that  might have been adjudged had the act o r  
incident been committed in civilian Life ; and 

( a )  The moral turpitude, if any, involved in the incident, statement, attitude, 
or act which led to  the discharge or dismissal. 

5. The certificate may be issued if i t  is established to the satisfac- 
tion of the Board by oral or written evidence, or both, including but 
not limited to : 

( a )  A notarized statement from the chief law enforcement officer of t h e  
city, town, or county in  which the individual resides attesting to the individual's 
general reputation insofar a s  police and court records a re  concerned; 

( b )  A notarized statement from the individual's employer, if employed, 
attesting to the individual's general reputation and employment record; and  

( c )  Notarized statements from not less than five persons, attesting to the 
fact that  they have personally known the individual for  not less than 3 years 
a s  a person of good reputation and exemplary conduct, and further attesting 
a s  to the actual extent of personal contact with the individual concerned. 

6. H.R. 1935 amends existing law. 
Mr. Chairman, granted the Military Establishment has in fact; 

made encouraging and substantial improvements in their methods 
and in the manner in which they discharge military personnel with 
any type of discharge less than honorable-since the House of Repre- 
sentatives began urging them so to do in late 1957, and especially 
since the House of Representatives Special Subcommittee of the 
Armed Services Committee held hearings on the subject. But, Mr. 
Chairman, these directives and improvements do not reach back retro- 
actively to the several thousand cases in point where former mili- 
tary personnel received less than honorable discharges, such as  
primarily unsuitable or undesirable, without court-martial, without. 
having committed a crime, without hearings before a board, with- 
out legal advice as to their rights-just discharged by one officer, 
many times noncommissioned. These thousands of men thus dis- 
charged for minor offenses and errors are, thousands of them, now 
married men with families and they have already carried for years 
the stain and stigma which automatically attached to their type of 
discharge received. Admittedly this type of discharge has made them 
economic liabilities, as well as their families in many cases also being 
held in chains. 

The main purpose of this bill, H.R. 1935, is to help-at least a 
little bit-to remove the stigma of a life sentence which automati- 
cally attached and also to help at  least some percentage thereof to  
be able to become economic assets by reason of this exemplary rehabili- 
tation certificate enabling them to a better chance of obtaining decent 
working positions and employment; such exemplary cert.ificate can- 
not take the place of an honorable discharge as relates to employ- 
ment offers but it will help some percentage of the many thousands 
involved to obtain at least an interview with possible employers and 



such interview cannot, be obtained with a veteran presenting any 
type of less than honorable discharge. 

Mr. Chairman, a long time ago the distinguished chairman of 
the Senate Armed Services Conlmittee, Senator Russell, told me in 
his office that if the bill only assisted one deserving man, it was still 
a good bill. 

Senator ERVIN. Thank you very much, Congressman. The sub- 
committee appreciates your appearance; for giving us the benefit of 
your study in this field which has been quite a time in study, I know. 

Mr. DOYLE. Thank you, Mr. Chairman. 
Mr. CREECH. The next witness will be Mr. Charles H. Mayer, attor- 

ney at law, Washington, D.C. 
Mr. Mayer. 
Senator ERVIN. Mr. Mayer, we are glad to have you with us. 
Mr. MAYER. Thank you, Senator. I appreciate the opportunity 

to be here and the invitation for me to attend. 
Senator ERVIN. YOU may proceed. 

STATEMEXI' OF CHARUS H. MAYER, ATTORNEY AT LAW, 
WASRIBGTON, D.C. 

Mr. MAYER. Mr. Chairman and other members of the committee and 
committee staff, my name is Charles H. Mayer, and since 1953 I have 
been an attorney in private ractice in Washington, D.C. 

Prior to that I have had % 0th military and civilian service in the 
Federal Government. From September 1941 to February, 1946, I 
was on active duty in the Army of the united States during World 
War 11. 

I n  the summer of 1947, following graduation from law school, I 
became em loyed as an attorney in the Office of the General Counsel in 
the Navy 8epartment. In  1948 I was appointed special assistant to 
the Under Secretary of the Navy. 

After approximately 1 year in that position I became an attorney 
in the Office of the General Counsel, Office of the Secretary of Defense, 
Thereafter, I was special assistant and counsel to the Chief of the 
ECA Special Mission to the United Kingdom for approximately 1 
year. 

From 1950 to 1953 I was special assistant to two or three Assistant 
Secretaries of the Navy. While I was serving as special assistant to 
the Under Secretary I articipated actively in what was known as the 
Morgan Committee in $ rafting the Uniform Code of Military Justice. 
I give you this background because it will explain to you why I am 
interested in the subject matter that is under study. 

Now, the case that I am here to discuss with you today is one that 
came to me as a lawyer a few years ago, and is a case in which a 
former servicewoman in the Marine Corps received a less-than-honor- 
able discharge solely on the ground that her grade for proficiency did 
not exceed 40 ercent of all other Marines. This may be a startling 
statement but f think I can back it up. 

During all the time that I served in the Army as well as a civilian 
employee in the military agencies of the Government, I oained the firm 
impression that all servicemen receive an honorable &charge as a 
regular matter upon leaving the service unless there is some record of 



misbehavior on their part in the service. I think this is the general 
public view of the situation. 

I think the general public equates an honorable discharge with 
normal adequate service rather than exemplary service. I think that 
in the public mind there are only two kinds of discharges, honorable 
discharges and other discharges. 

When this young lady came to my office in 1958, as a result of investi- 
gating her case, I learned that the Marine Corps had started the prac- 
tice, I believe sometime in 1945, of conditioning the award of an hon- 
orable discharge on the proficiency of the service rendered as well as 
on the conduct of the serviceman. 

Now, I have already provided committee counsel with copies of the 
briefs and the decisions in this case and I won't go into all those details. 

However, I do think it is important to point out that in the case of 
this young lady her grade for conducb as described in the Marine Corps 
regulation was as follows : 

No offe~ses ; demonstrated reliability, good moral influence, sober, obedient, and 
industrious, 

I n  spite of that grade, of that adjectival grade, she was still denied 
an honoraMe discharge. 

This case came on before the U.S. Court of Appeals for the District 
of Columbia. I represented this young lady as appellant and it was 
affirmed two to one. The Supreme Court denied certiorari ftnd, al- 
though I respect both of these decisions, I continue to feel strongly 
that i t  is improper to use the criterion of proficiency in awarding hon- 
orable discharges. I think both historically and logically proficiency 
has nothing whatsoever to do with honor or honorableness. 

Many people may suffer from a lack of ability. Nevertheless, they 
can render the best service of which they are capable qnd these people 
in my view are entitled to an honorable discharge. 

I f  a serviceman exerts the best effort of which he is capable, has no 
black marks on his record, he should be entitled to an honorable dis- 
charge regardless of the skill with which he has performed his duties. 

Now, the regulations under which this young lady received her gen- 
eral discharge were deficient in other respects. They are clearly dis- 
criminatory as between officers and enlisted persons. 

With respect to officers, a general discharge instead of an honorable 
discharge is issued if the failure of proficiency is in some way due to 
lack of effort on the officer's part. 

If he fails in proficiency but exerts his best efforts he will get an 
honorable discharge. But there is no such exemption provided for 
the enlisted marine. They must either obtain this final mark or fail 
to get an honorable discharge. 

Secondly, I am confident that the regulations themselves are not con- 
sistently adhered to by the Marine Corps. Based on their regulation 
and the grading standard set up in that regulation, the mark of 5 which 
is required, the mark of 5 in proficiency which is required to obtain an 
honorable discharge, is to be given to a marine Who exceeds at  least 40 
percent, excels at  least 40 percent but not more than 60 percent of all 
other marines of similar grade performing similar duties. 

Now, I am certain that the Marine Corps is not sending back into 
civilian life 40 percent of all its people with less than an honorable 
discharge. I think that this regulation is arbitrary and obviously 



isn't being carried out, but that it exists and can be relied upon or 
fallen back on as a justification by the Marine Corps for awarding a 
less-than-honorable discharge in certain cases. 

The courts, I am glad to say, have taken an interest in military dis- 
charges lately. For a long time they would not look into it at all but 
since garrnon v. Brucker they have gotten interested in the subject 
matter and since the case that I handled which unfortunately did not 
end up satisfactorily to my client, the same court has decided another 
case in which they seemed to take an entirely different view of the 
effect of a eneral discharge. 

I would li f e at  this point to read two short passages from these two 
opinions. 

I n  the case of Ives v. Pramke, the court said with respect to this 
point : 

We see no reason to forbid classification of discharges according to degrees 
of proficiency, especially since there is no connotation of dishonor in a general 
discharge which expressly recites that it is "under honorable conditions." 

I n  a labr case, Bland v. ConnalZy, 110 U.S. App. D.C. 375, in a 
footnote at  page 376, the court said : 

Since about 90 percent of all discharges issued are honorable, a discharge of 
that type is commonly regarded as  indicating acceptable, rather than exemplary 
service. In consequence, anything less than an honorable discharge is viewed as 
derogatory, and inevitably stigmatizes the recipient. 

And on page 381 in the body of the opinion the court had this to 
say : 

We think it must be conceded that any discharge characterized as "less than 
honorable" will result in serious injury. It not only means the loss of numerous 
benefits in both the Federal and State systems, but i t  also results in an unmis- 
takable social stigma which greatly limits the opportunities for both public and 
private civilian employment. 

It seems to me that the decision in BZad v. ComnaZZy is about 180" 
away from the decision in lves v. Framke and I am very glad to see this. 

Nevertheless the military services remain free to grant, to award, to 
issue general discharges on the basis of proficiency. 

As a matter of fact, the Department of Defense promulgated a direc- 
tive shortly after the district court decision in my case making that. 
criterion uniformly applicable to all three services. 

I think another basis for the argument that a general discharge 
should not be awarded on the basis of lack of proficiency is the fact 
that it is also used for such things as homosexual conduct, and I have 
referred in my statement that I have given to your committee a 
story in the Washington Star and in the Washington Post in December 
1961, regarding such a case. 

My feeling, Mr. Chairman., is that proficiency has nothing to do 
with honor, and that the servxes should be prevented from condition- 
ing the award of an honorable discharge on the proficiency of the 
service rendered. 

(The statement of Mr. Mayer follows :) 

My name is Charles R. Mmayer. Since June 1953, I have been an attorney 
engaged in private practice in Washington, D;C. Prior to that I have had ,both 
military and civilian service in the E'ederal Government. From September 1941 
to February 1946, I was on active duty in the Army of the United States. In 
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the  summer of 1947, following my graduation from law school, I became employed 
a s  a n  attorney in the Office of the General Counsel in  the  Navy Department. 
I n  1948 I was appointed special assistant to the Under Secretary of the Navy. 
After approximately 1 year in  that  position I became a n  attorney in the Office 
of the General Counsel, Office of the Secretary of Defense. Thereafter, I was 
special assistant and counsel to  the Chief of the E.C.A. Special Mission to the 
United Kingdom for approximately 1 year. From 1950 to 1953 I was special 
assistant to two of the Assistant Secretaries of the Navy. While I was serving 
a s  special assistant to the Under Secretary I participated actively in  the drafting 
of the Uniform Code of Military Justice. During all the time I served in the 
Army a s  well a s  during my civilian employment in  the military agencies of the 
Government, i t  was my firm impression, which I believe to be based on fact, that  
all  persons serving in the Armed Forces were regularly given a n  honorable 
discharge upon being separated unless there was some record of misbehavior on 
their part while in the service. This tradition has been in effect for so long tha t  
in the minds of the general public a n  honorable discharge is automatically 
equated with normal, adequatte service, and anything other than a n  honorable 
discharge is  regarded a s  a black mark which creates a serious disadvantage to 
a former serviceman. 

In  1958, however, I learned that  i t  had become the practice in the Marine 
Corps to condition the award of a n  honorable discharge on the proficiency of the  
service rendered a s  well a s  on the conduct of the servicemen. This came to my 
attention a s  a result of being retained by a former woman marine who had been 
discharged for  medical disability and who was issued a general discharge rather 
than a n  honorable discharge solely because her average mark for proficiency 
was slightly under that  prescribed i n  Marine Corps regulations. I have already 
provided your committee counsel with copies of the  brief and decisions in  this  
case and therefore will not repeat the details a t  this time. However, I would 
like to emphasize t h e  unfairness of the discharge given t o  this woman by pointing 
out to the  committee that  although her mark for  conduct was described in Marine 
Corps regulations by the following words-"No offenses. Demonstrated re- 
liability, good morale influence, sober, obedient, and industrious."-she was still 
denied an honorable discharge. 

Although I naturally respect the  decision of the court upholding the action of 
the Navy Department in  issuing this former servicewoman a general discharge 
rather than a n  honorable discharge I continue to  feel strongly that  it is improper 
and unfair to use the criterion of proficiency in determining whether a service- 
man is  entitled to an honorable discharge. Proficiency has nothing to do with 
honor. Historically, honorable discharges have been based upon such factors a s  
faithful and obedient service rather than particularly skillful service. I f  a n  
individual exerts t h e  best effort of which he is capable and is not involved in any 
misconduct he should be entitled to a n  honorable discharge regardless of whether 
the skill with which he has performed his duties measures up to arbitrary 
standards of proficiency. 

Apart from the impropriety of including the criterion of proficiency a s  a pre- 
requisite to a n  honorable discharge the Marine Corps regulations on this subject 
were deficient in  other ways. E r s t ,  they were discriminatory a s  between officers 
and enlisted persons. With respect to officers, the lower grade of discharge was 
to  be issued only if the  failure in proficiency was due to some lack of effort on 
the part of the  officer. No such exemption was provided in the case of enlisted 
personnel. They had either to meet the  required standard or fail  to get a n  
honorable discharge, regardless of the amount of effort that  might have been 
exerted. Second, the regulations themselves were obviously not consistently 
adhered t o  'by the Marine Corps. By their own terms these regulations would 
have resulted i n  a t  least 40 percent of all  enlisted marines receiving less than a n  
honorable discharge. Clearly, the Marine Corps has not been sending 40 percent 
of i ts  people back into civilian life with less than a n  honorable discharge. There- 
fore, the inference seems to be that  t h e  regulations exist as  a justification for the 
awarding of less than honorable discharges in  certain cases rather than f o r  
uniform and literal application. 

The history of legal actions with respect to discharges to Armed Forces per- 
sonnel has  shown a healthy development i n  recent years. The courts have 
naturally had a considerable reluctance to get involved in the daily administra- 
tion of the Armed Forces. It was not until recently tha t  the courts have 
recognized that  the character of discharge taken lnto civilian life involved 
legal rights upon which the courts could pass. However, recent decisions 
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have shown an increasing awareness on the part of the courts that anything 
less than an honorable discharge is a serious detriment to the serviceman for 
the rest of his life. Some excerpts from the case I handled, which was decided 
by the U.S. Court of Appeals for the District of Columbia in 1959, and from 
_another case decided by the same court in 1961, well illustrate this trend. In 
Ives v. Franke, 106 U.S. App. D.O. 203 a t  205, the court said : "We see no reason 
to forbid classification of discharges according to degrees of proficiency, espe- 

-cially since there is no connotation of dishonor in a general discharge which 
.expressly recites that it is 'under honorable conditions.' " 

However, in Bland v. G m a l l y ,  110 U.S. App. D.C. 375 a t  376 footnote 1, the 
court said: "Since about 90 percent of all discharges issued are honorable, a 
discharge of that type is commonly regarded as  indicating acceptable, rather 
than exemplary service. In consequence, anything less than an honorable dis- 

.charge is  viewed as  derogatory, and inevitably stigmatizes the recipient." 
And in the same case the court a t  page 381 said: "We think it must be 

_conceded that any discharge characterized as  less than honorable mill result 
in serious injury. It not only means the loss of numerous benefits in both 
the Federal and State systems, but i t  also results in an unmistakable social 
stigma which greatly limits the opportunities for both public and private 
civilian employment." 

I t  is heartening to see that the courts now take judicial notice that anything 
less than an honorable discharge is a serious deMment in civilian life. In 
spite of this, however, the military services are still free, under the decision 
in Ives v. Pranks, to award less than honorable discharges merely for a failure 
of proficiency. The unfairness of giving such discharges for lack of proficiencv 
-is emphasized by the fact that this same character of discharge is  also given 
for such things as  homosexual acUivities. A case of this nature was reported 
in the Washington Post and the Washington Evening Star for December 
19, 1961, wherein a three-judge court in the District of Columbia unheld the 
issuance of a general discharge under honorable conditions t o  an officer who 
was allegedly involved in a homosexual incident. When general discharges 
n w  used for cases of this nature they clearly should not be used in cases of 
failure of proficiency. 

I t  is my opinion that the Armed Forces should be prohibited from issuing 
"less than honorable discharges solely because an individual has failed to obtain 
a certain mark in proficiency. Since the courts have not declared this practice 
illegal, it  appears that legislative action by the Congress is called for. 

Senator ERVIN. IS this the fair inference of your position that his- 
torically honorable discharges have been granted to reflect fidelity to 
the country and essentially character rather than intellectual attain- 

-ments ? 
Mr. MAYER. That is correct, sir. 
Senator ERVIN. And any discharge which is !based upon an intel- 

lectual capacity as distinguished from fidelity and character is a dis- 
charge which places its recipient under disadvantages 1 

Mr. MAYER. There is no question about it. 
As a matter of fact, the discharge certificate itself has often been 

worded, '<Honorable discharge awarded as a testimonial of fidelity 
and obedience," fidelity and obedience being the criteria upon which 

- this type of discharge is issued. 
Now, the Government argued in the lwes case that there was no rea- 

son to forbid the military from classifying it based on proficiency, 
and they u s ~ d  the analogy of the fact that in educational fields univer- 
eities grant degrees with honors. 

I don't think that this is a good analogy. I think that the granting 
of a degree, which is the normal thing you get a t  the conclusion of 
college, should be equated with the granting of an honorable dis- 

. charge, which is the normal thing which you get when you finish your 
military service. 
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The Government brief says, "The appellant served with honor but 
:lot the highest degree of proficiency." Although she served with 
honor she has not gotten an honorable discharge. 

Senator ERVIN. I would say the notation on the discharge as to the 
character of service was dignified, she was-in my jud-gment. had done 
n very honorable job in terms of her service. 

Mr. MAYER. Certainly, with respect to conduct. l'he girl was dis- 
charged because of a physical disability. She had suffered an emo- 
tional or nervous disorder and she was determined to be physically 
disabled for further service. 

I n  spite of that fact, in spite of the fact that one would think that 
this emotional and nervous disorder would have some effect on her 
proficiency she only failed to achieve this minimum proficiency grade 
by a few percentage points. Her final mark was 4.25 instead of 5. 
Her - . -  h a 1  mark for conduct was 4.25 and the required grade for con- 
duct is only 4. 

Senator ERVIN. Your position also, I believe can be stated bv sav- 
jng if the Marine corpswished to &ke a distinction on the &o&d 
of intellectual capacity or proficiency as distinguished from essen- 
t.ia1ly moral character that it ought to be done by a notation of some 
character on the discharge rather than by a change in the character 
of the discharge itself. 

Mr. MAYER. Yes. Perhaps an honorable discharge could have 
added to it, summa cum laude or something of that sort for those peo- 
ple who did exceed or excel the normal grade of proficiency. 

But not to go the other way and say that if you don't measure up  
to a certain arbitrary standard of proficiency, you haven't been hon- 
orable in your service. 

Senator ERVIN. If my recollection serves me right, the Army used 
to distinguish in the gradations of a man's service. They would give 
him an honorable discharge and in some cases they would put either 
character, excellent ; character, very good ; or character, good ; and all 
soldiers got the same character of discharge, an honorable discharge, 
with any one of those three classifications. 

There was an honorable discharge, which was on white paper; a 
blue discharge; and a yellow discharge, which was dishonorable. 

The blue discharge was given for misfits of some sort or another, 
such as homosexuals and so on. But anybody else who had no active 
misfeasance, so to speak, got an honorable discharge. 

Of course, I am inclined to think it is desirable to have something 
to give an incentive to a person to strive his utmost; but I am certainly 
inclined to agree with you in the observation that it should be in some 
way other than in the character of a discharge. 

Mr. MAYER. I think so, because anybody who comes out with a gen- 
eral discharge, even though i t  says under honorable conditions, who 
has to explain when they are applying for employment and who is 
asked what kind of discharge do you have, the mere fact that you have 
to  explain that you don't have an honorable discharge and why you 
don't, is in itself a disadvantage. 

L4nd I think Congressman Doyle is right. People don't know the 
fine points of these five different grades of discharge and they are not 
going t,o take the time to learn about them. 



Senator ERVIN. We have testimony before us from some of the 
services to the effect that they have two classifications for discharge 
under honorable conditions, the honorable discharge and the general 
discharge, which also is under honorable conditions ; and they say that 
they use the latter to separate from the service persons concerning 
whose character there is no complaint but who are unsuitable for one 
reason or the other; and they feel they ought to make that distinction 
between a person who is unsuitable through no willful fault of his 
own, and those who reach the highest standards of service before 
their separation. 

I think there may be some solid basis for something like that. But 
I do think that the honorable character of the discharge ought to 
depend largely upon the character of a person. 

Mr. MAYER. Or the conduct. 
Senator ERVIN. The character and the conduct during service, 

rather than the state of their intellectual attainments. 
Mr. MAYER. I think that the concept of an honorable discharge has 

become so firmly fixed in the minds of the American public as being 
the kind of discharge that just anybody gets when he gets out of the 
service, unless he has been in trouble or done something wrong, that 
this now should not be tampered with by the military and changed 
in some way or another and altered, because it works, as the court now 
recognizes, it works a distinct disadvantage to people, which can't be 
overcome. 

As Congressman Doyle said, it is a life sentence. It is referred to 
in another case in this same court as a second-class discharge. 

Mr. CREECH. Mr. Mayer, you have indicated that the Marine Corps 
began using the generd discharge back in 1945, based upon proficiency 
and service. 

Do you know, sir, was there any reason to have different standards 
for peacetime as opposed to wartime? 

Mr. MAYER. I don't know the answer to that. This is a point which 
has never come up in my study of this matter, and as far as I know, 
the Government has never explained its reasons for it. It just says, 
"We have started to do it and there is nothing to forbid our doing it. 
This is an administrative matter within the discretion of the Secre- 
tary of the Navy." 

Mr. CREECH. Has the question of the alleged discrimination against 
enlisted ersonnel been made an issue in any cases? 

Mr. SAYER. Well, I tried to make it an issue in the case that I han- 
dled. I certainly argued that issue, and in the joint appendix of my 
brief you will find the Marine Corps regulations on this subject which 
I think pretty clearly demonstrate that there is a very sharp discrimi- 
nation. 

I can briefly call it  to your attention, if I may. 
I n  Marine Corps manual, paragraph 10001, types of discharges 

relating to discharges for officers, under paragraph 3(a) headed 
"Honorable Discharge7, there are five reasons or basas for being given 
an honorable discharge. 

No. 4 is- 
Discharge because of failure to pass professional examination for promotion or 
failure of selection for promotion. 



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 337 

And No. 5 is- 
Separation for administrative reasons such as academic failures despite honest 
effort; (2) personality defects or physical deficiencies despite which the indi- 
vidual concerned is believed to have pdormed service to me best of his ability. 

Now, then under general discharges, this is still relating to office~s, 
this is 3(b). There are several bases for being issued a general dls- 
charge ; (a) as follows : 

Academic failures due a t  least in part to lack of eff 0r.t. 
(b) Personality defects or physical deficiencies unaccompanied by a record 

of performance deemed to represent the best of which the individual is capable. 

So in the case of officers we have the honorable discharge either 
for academic failure olr for personality defects where the officer has 
been deemed to ut out his best effort, and a generd discharge if it is 
partly his own ? ault ; that is, if he, himself, is suspected of not puttlng 
out his best effort. But in the case af enlisted personnel under 
Marine Corps manual, paragraph 10269, this is an honorable dis- 
charge for disability. 

An enlisted person discharged as a result of a disability whether or not 
incurred in line of duty, provided not own misconduct whose final average 
marks are 5 in proficiency and 4 in conduct and who has not been convicted by 
general court-martial or more than once by special court-martial shall be given 
an  honorable discharge. 

Under paragraph 10270, "General discharge for disability," the 
following provision : 

Disability whether or not incurred in line of duty provided not own miscon- 
duct where final average marks are less than 5 in proficiency and 5 in conduct- 

there is no escape provision here for effort on the part of the enlisted 
personnel. They are-either they have met the standard or they don't 
get the honolrable discharge. 

Mr. CREECH. Sir, has your study indicated that there are other in- 
stances of discrimination against enlisted personnel, or for that matter 
against officers, with regard to issuance of the administrative 
discharge ? 

Mr. MAYER. My study has not taken me into that field. 
Mr. CREECH. The subcommittee has received a reat deal of in- 

formation earlier on the Uniform Code and the 8 ourt of Military 
Appeals. We have had some allegations made about the effectiveness 
of the code, charges that it is unwieldy, that perhaps it would not 
work in time of war; and, by the same token, we have had statements 
to the contrary and also that the Court of Military Appeals has had 
a salutary effect upon the administration of military justice. 

I wonder, sir, if you would care to give us your views on the 
performance under the code, and also the advances, if any, that you 
have observed in the administration of military justice? 

Mr. &YER. Well, my practice has not been helpful in the military 
field since I left the Government. 

However, I know from personal experience that the code was ham- 
mered out by the Department of Defense before it was submitted to 
Congress over a long period of time, and it had the best brains avail- 
able in the three military departments as well as the Secretary of 
Defense's office as well as being chaired by Professor Morgan who is a 
distinguished authority in the law. 



It went up to Congress and I am sure it was very exhaustively 
studied here before it was passed and I think it is a very outstanding 
improvement in military justice and as far as I know it is working 
very well. 

Mr. CREECH. Thank you. 
Mr. EVERETT. Isn't it correct that Harmon v. Bruchr, at the time 

it was decided by the Supreme Conrt, involved a general discharge 
and t,hat this was the type of discharge that the Supreme Court there 
ruled to be unauthorized and illegal? 

Mr. ~UAYER. Hamton v. Brucker, I think did involve a general dis- 
charm. The mound of decision in that case was that the serviceman 
was z v e n  a Gss than honorable discharge because of preinduction 
activities, preinduction associations with leftwing or Communist- 
front g-rou - . That was the charge, whether true ornot, I don't know. 

The holgng in that case, and this is speaking from memory now, 
was that it was'improper to take into consideration something the 
serviceman had done or been involved in prior to being in the service 
in connection with determining what kind of discharge to issue him. 

Mr. EVERETT. My recollection was that the man started with an 
undesirable discharge and at the time it reached the Supreme Court 
it had been changed to a general discharge. 

Mr. MAYER. I believe that is right. 
They had toned it down, so to speak. 
Mr. EVERETT. Are you familiar with the case in the Court of 

Claims, Murray V. United States where the Court of Olaims held that 
a general discharge IVW ~mauthorized 1 

Mr. MAYER. Sorry, I am not. 
Mr. EVERETT. This is another case where a general discharqe was 

reviewed, and we have been furnished information on it by the Air 
Force. 

In  the case where you represented the woman Marine had there been 
any type of board hearing? 

Mr. MAYER. Several. Oh, yes, we had exhausted not only our ad- 
ministrative remedies but her counsel as well by the time we went into 
court. [Laughter.] 

Mr. EVERETT. What I was thinking of was whether in the first 
instance, before she was handed the general discharge, there was any 
type of board action? 

Mr.  MA^. Oh, no, no, there was not. 
As a matter of fact, one of the allegations in her complaint and 

incidentally, the Government never answered this complaint, they iust 
filed a motion for summary judgment, was she had not been told at 
the time she was offered the alternative of taking a physical disability 
discharge or going through a board of medical survey which she had 
the right to do. 

In  other words, there was a board-this was on the question of 
whether she should be discharged for physical disability or not. The 
Medical Corps had made a preliminary determination she was phys- 
ically disabled. At that point she was offered a physical disability 
discharge or, if she didn't feel she wanted to be discharged for phys- 
ical disability, a board of medical survey. She took the disability 
discharge. - 
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Nothing was said to her as to the character of the discharge, whether 
it would be honorable, dishonorable, or anything of that sort. She 
assumed she would get an honorable discharge for physical disability. 
It was only after the discharge was issued that she began a number 
of administrative proceedings. 

Mr. EVERETT. Was it your experience and your client's experience. 
that this general discharge created a stigma for her as a veteran? 

Mr. MAYER. It certainly did. And as a matter of fact, when I 
advised her of my coming appearance before this committee she wrote 
me back and she said she still feels very much harmed to some extent 
by this discharge. This happened in 1952 as I recall, 10 years ago, 
and I don't think she would have pursued it with this vigor if she 
didn't feel it was something of a burden for her to carry. 

Mr. EVERETT. I n  the course of the arguments was there an explana- 
tion to you of the logic in characterizing a discharge as under honor- 
able conditions but not being honorable, was that line of distinction 
explained 1 

Mr. MAYER. Well, I think the Government argued that they didn't 
see anything wrong with a general discharge which says that it ig 
under honorable conditions. It is really not bad at all to have that  
kind of discharge. 

And they felt that after all, colleges, as I have already referred to 
give degrees with honors and there is nothing to prevent the Navy 
or the services from doing it that way. 

Mr. EVERETT. IS there any statutory division between a general dis- 
charge and an honorable discharge so far  as you know ? 

Mr. MAYER. SO far as I h o w  there is not a statute that uses the 
word general discharge. I n  the brief I think that I quoted or showed 
all the statutes on the question of discharges that were pertinent to 
this case, and my recollection is that at least as of the time that this 
case was heard, there was no statute at all that described general 
discharge. 

The statutes describe honorable discharges and then the Code of 
Military Justice empowers dishonorable discharges as the result of 
sentence of general court-martial. 

But the statutes bearing on the case spoke only in terms of discharge 
or honorable discharge. 

Mr. EVERETC. I n  the statutes governing veterans benefits, isn't the 
only distinction between a discharge under honorable conditions and 
a discharge not under honorable conditions, so far  as you know ? 

Mr. MAYER. I don't know. I just don't know, but I think from 
what the court has said in the Bland v. ConnaZly case there is some dis- 
tinction between an honorable discharge and any other kind. 

Mr. EVERETT. Well then, in the course of your investigation pre- 
paring for this case and the argument thereon, have you ever been 
shown any legislative material, statutes, hearings, or any other docu- 
ment which indicated that the attention of the Congress had been 
called to the distinction between the general discharge and the honor- 
able discharge? 

Mr. MAYER. NO, I don't think so. 
Mr. EVEREIT. I n  your opinion, after your inquiry into this matter, is 

there any need for a general discharge as such? 



Were you convinced there is a need for that fifth category of dis- 
charge, a general discharge ? 

Mr. MAYER. I don't know that I can answer that question. 
My attention has been focused on the unfairness of categorizing 

a discharge as other than honorable based on proficiency. Now, 
whether there are some other reasons that might justify this category 
of general discharge or not, I am not really qualified to say. Pos- 
sibly there are. 

Mr. EVERETT. Assuming that there is some reason that would justify 
a general discharge, would it be your feeling that, in light of the con- 
sequences thereof, some type of board or other protection should be 
provided to the serviceman a t  the time the discharge is being issued? 

Mr. MAYER. I would think that when any discharge other than an 
honorable discharge is going to be issued there should be some protec- 
tion, some form of hearing, because many servicemen don't realize 
what this will mean to them in later life, and for life. 

Mr. EVERETT. Would you consider the right of counsel at  that time, 
that is not just access to counsel, but being furnished counsel, as being 
necessary prior to servicemen's receiving a discharge under other than 
honorable conditions ? 

Mr. MAYER. I am a11 for anything that will give employment to 
counsel. [Laughter.] 

Mr. EVERETT. I have no further questions. 
Mr. WATERS. Mr. Mayer, perhaps you can tell us in view of the 

fact that some 10 years have elapsed since this lady was discharged, 
what particular type of problems she has encountered as a result of 
this discharge ? 

Mr. MAYER. According to her correspondence with me she has had 
problems in employment, in getting the kind of employment that she 
wanted, and generally feelings of perhaps, embarrassment isn't the 
right word, but discomfort in having to explain away this general 
discharge in social contacts, employment contacts and so on. 

Mr. WATERS. Did she seek out a discharge or was this a discharge 
which was given to her involuntarily ? 

Mr. MAYER. Well, as I said she had been hospitalized for a nervous 
or emotional disorder and after some 6 weeks in the hospital the 
medical department decided she was suffering from a physical dis- 
ability and should not stay in the service and at  that point suggested 
to her she could either have a physical disability discharge or if she 
felt she wanted to try to stay in go before n board of medical survey 
and she accepted the physical disability discharge. 

Mr. WATERS. Did you ever learn whether or not her proficiency 
rating was given prior to her hospitnlization ? 

Mr. MAYER. Well, you get a proficiency rating in each duty assign- 
ment. 

Now, she had a number of duty assignments. She was only in the 
Marine Corps a matter of, 1 think. 8 or 10 months. I~~terestinply 
enough, she, of course, was medically examined before she went in, 
apparently they found nothing wrong with her t,hen although after 
she became ill they decided this illness existed before she enlisted. She 
had a number of duty assignments and she got a proficiency grade for 
each one. 



There is another interesting thing about this. These duty assign- 
ments varied in length. She had one duty assignment for a month, 
say, and then she would have another one for 2 months or so, and she 
had one for 5 days or 6 days. Now, each duty assignment got a 
grade, and when the grades were added up there was no weight 
given to the length of the duty assignment for which the particular 
grade was given. 

In  other words, a duty assignment of 5 days with a g a d e  of 3 
counted in the avera e as much as a duty assignment of a month 
or 6 weeks with a gra 8 e of 5 .  They were just totaled up, the number 
of grades she got were added together and divided by the number 
to get the average. 

Mr. WATERS. DO you feel that the interest of the service might be 
served just as well by giving similar individuals an honorable dis- 
charge and incorporating onto the face of the discharge or at some 
other point an allegation of substandard proficiency inasmuch as no 
misconduct was involved ? 

Mr. MAYER. I wouldn't call this girl's proficiency substandard, 
becaus- 

Mr. WATERS. They have referred to it as an alle ation. f Mr. ~MBYER. NO, I wouldn't think that would e a very fair proce- 
dure. I don't think this girl's proficiency was substandard because 
according to the grading rank which goes from one to nine, to get a 
mark of five she's got to excel 40 percent of all other Marines. 

Now that is a lot of Marines, and what is substandard about that? 
Mr. WATERS. You have indicated she was only in the Corps for ap- 

proximately 10 months? 
Mr. IMAYER. That is right. 
Mr. W A ~ .  Thank you. 
Thank you, Mr. Chairman. 
Senator ERVIN. The committee is grateful to you for appearing 

before the committee and giving us the benefit of your experience 
and observation on this very important subject. 

Mr. M~YER. Thank you very much, Senator and gentlemen. 
Mr. CREECH. Mr. Chairman, the next witness is Mr. Shelden D. 

Elliott,. professor of law, New York University Law School. Mr. 
Elliott 1s representing the American Bar Association. 

STATEMENT O F  SHELDEN D. ELLIOTT, PROFESSOR OF LAW, NEW 
YORK UNIVERSI!W, RJWRESENTING THE AMERICAN BAR ASSO- 
CIATION 

Mr. ELLIOTT. Mr. Chairman, it is with considerable trepidation 
t,hat I follow these knowledgeable witnesses who have receded me, 
particularly the distinguished Congressman from my o d home city 
of Long Beach. 

B 
If you will bear with me, I have a very brief statement. I have 

sent copies ahead but it is only four paragraphs and I think it may 
lay the groundwork for possible questions. 

I can't assume the knowledge firsthand that these others have,. but 
it has been cleared with the American Bar Association c o a t t e a  
and others. 

Senator ERVIN. The committee is glad to have you with us. 



Mr. ELLIOTT. Thank you sir. My name is Shelden D. Elliott and 
I am a professor of law at New York University and director of the 
Institute of Judicid Administration. 

I am also currently serving as chairman of the American Bar 
Association's special committee on military justice and am a mem- 
ber of the association's council of the section on legal education 
and admissions to the bar. 

The present special committee on military justice met in Wash- 
ington on December 9, 1961, and reviewed the American Bar Associ- 
ation's compilation of "Policy Resolutions on Federal Legislation 
and National Issues, 1936-61'' with special reference to those reso- 
lutions coming within the purview of the special committee. 

As indicated in the attached interim report of the special com- 
mittee (A) ,  certain of the resolutions, adopted during the period of 
1948 to 1951, were rendered obsolete by the enactment of the Uniform 
Code 'of Military Justice. 

The remaining three resolutions, adopted in 1958, 1959, and 1960, 
respectively, represent, in the committee's opinion, the American Bar 
Association's current point of view. The 1960 resolution disapprov- 
ing the American Legion bill, and approving the De artment of 
Defense bill, R.R. 3387, as set forth in the American Bar i ssociation's 
compilation, is attached to this statement as an exhibit (B) .  Also 
attached is a list of the current membership of the special committee 
on military justice and of its advisory committee (C) . 

I should like to comment briefly on another aspect of military jus- 
tice wit11 which I am somewhat familiar, namely the Judge Advocate 
General's School, U.S. Army, at Charlottesville, Va. 

As fellow members of the American Bar Association's Council of 
the Section of Legal Education, the late Judge Paul Brosman of the 
Court of Military Appeals and I mere designated to visit the school 
and to report to the council on its administration, curriculum, facili- 
ties, and program. 

Following our visit, report, and council action, the House of Dele- 
gates of the American Bar Association adopted a resolution in Feb- 
ruary 1955, approving the school's graduate program as being in com- 
pliance with the association's standards of legal education. 

I have since visited the school both under its first commandant, 
now Maj. Gen. Charles L. Decker, the Judge Advocate General, U.S. 
Army,. and his successor commandants, on a number of occasions and 
have been constantly impressed with the outstanding excellence of its 
program of providing instruction and training for military lawyers. 

As a le a1 educator, I feel that the school is one of the fundamental 
safeguar f s and assurances of competent legal representation in prob- 
lems pertaining to the military services and their members. 

Finally, as director of the Institute of Judicial Administration, an 
organzation which for the past 9 years has been actively and inten- 
sively conc~rned with the structure, operation, and procedure of courts 
through,out the ~UnityJ States and 111 aome 60 foreign countries, I 
should like to add a few words of comme~dation on the Army's field 
judioiar~sy&em, in8u rated in 1958. 

It is providing bot y expertise and independence in the trial of 
general courts-martial and is setting an exam le which represents 
high standards f o ~  qountei~part civilian crimina 'i courts. 
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It was my privilege to attend the First Army Judicial Conference, 
held at Charlottesville in Se tember 1961, participated in by a number 
of judicial officers and mem k rs of boards of review, and I was truly 
impressed both with the nature of their discussions and with the 
caliber of those present. 

I feel that this development, too, augurs well for the future of mili- 
tary justice in the U.S. Military Establishment. 

(The report referred to follqws :) 

EXHIBIT A 

The American Bar  Association Special Committee on Military Justice met i n  
Washington on December 9, 1961, and reviewed the policy resolutions on Federal 
legislation and national issues with respect to military justice. These appear 
a t  pages 232 to  239 of the consolidated report. Our committee's recommendations 
with respect to them are  a s  follows : 

Resolution of 1948, separating from command and investing final 
reviewing authority in  the Judge Advocate General's Department. This 
resolution is obsolete and should be deleted (p. 232). 

Resolution of 1949, separating from command and investing final review- 
ing authority in  the Judge Advocate General's Department. This resolution 
is obsolete and should be deleted (p. 232). 

Resolution of 1950, recommending elimination of command control of 
courts-martial with proper representatives of U.S. Court of Military Appeals 
a s  established by the Uniform Code of Military Justice. This resolution is 
obsolete and should be deleted (p. 234). 

Resolution of 1951 on separation of command from control of courts- 
martial. This resolution is  obsolete and should be deleted (p. 236). 

(The above resolutions were considered to be obsolete a s  the present 
Uniform Code of Military Justice incorporates the essential elements of such 
resolutions. ) 

Resolution of 1958, recommending service of subpenas by military author- 
ities upon civilians and the making of bodily arrests in such instances by 
the U.S. marshals. This resolution should remain i n  effect as  it represents 
the current point of view (p. 237). 

Resolution of 1959, supporting a bill entitled "A bill to  amend title 10, 
United States Code a s  related to the Uniform Code of Military Justice (DOD . 
bill)." This resolution should remain in  effect a s  i t  represents the current 
point of view (p. 237). 

Resolution of 1960, disapproving the American Legion bill and endorsing 
the Department of Defense bill H.R. 3387. This resolution should remain in  
effect a s  it represents the current point of view (p. 238). 

I n  addition, one of the specific provisions of the Department of Defense bill, 
previously approved by the American Bar  Association ; namely, the amendment 
adding article 1238, was separately enacted by Congress i n  1961. It relates to 
bad check offenses, and was enacted on October 4, 1961, t o  become effective 
months thereafter. a s  Public Law 87385. 

SHELDEN D. ELLIOTT, 
C h a i m m ,  Committee m Military Justice. 

(Disapproval of American Legion bill and endorsement of Department of 
Defense bill, H.R. 3387 : ) 

ResoZved, that  the house of delegates of the association reject the endorse- 
ment of H.R. 3455 and the basic principles of the bill sponsored by the American 
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Legion and that  the house reafTbms i t s  endorsement of the Department of 
Defense bill H.R. 3387, which has  the approval of the  services, the Department 
of the Treasury, and the U.S. Court of Military Appeals, with the further 
recommendation tha t  the latter bill be implemented through the recommendation 
of the Department of Defense, a s  a result of analysis and study being currently 
conducted, and that  the special committee be authorized to appear before com- 
mittees of Congress t o  present the  views of the association upon the proposed 
legislation--60 : 138. 

NOTE.-American Legion bill (H.R. 3455) entitled, "A bill to amend title 10, 
United States Code, in  order to  improve the  administration of justice and  dis- 
cipline in  the Armed Forces." This bill is designed t o  accomplish two basic 
objectives : 
1. To insure that  every court-martial, regardless of type, has  a qualified law 

officer thereon and that  accused has  the right to  services of counsel; a n d  
2. The creation of a n  atmosphere completely free from any possibility of com- 

mand control. 
Department of Defense bill, H.R. 3387. A legislative proposal providing 

omnibus amendments to  the  Uniform Code of Military Justice. This was  the 
product of several years' study by Defense Department, Treasury, and the Court 
of Military Appeals. It provides for  prompt and efficient administration of 
justice, both from the standpoint of individual and the Government and is urged 
by the Defense Department. 

The  objective of the American Legion bill and the Department of Defense 
bill were identical, i n  that  both were designed for  fair  treatment and consider- 
ation. The vital difference was in  the methods of accomplishing those objectives 

The American Legion bill overemphasized the adversary system of t r ia l  i n  
minor offenses, whereas, the Defense Department bill gave the disciplinary 
responsibility to the commanding officer. It was also felt  that  the Legion bill 
was too drastic in  its emphasis on the position of command a s  controlling the 
activity of judge advocates in  the service. However, a n  orderly improvement 
i n  the latter area would be considered under the Defense bill. The Leigon bill 
took a great deal of authority from military personnel by placing articles 118 
to 132 of the Military Uode more i n  civilian hands. The Defense bill would 
leave treatment of servicemen within the discretionary jurisdiction of the 
military. A tremendous increase in  the Judge Advocate Departments of the 
services would be necessary to implement the Legion bill-60: 137-138. 

Shelden D. Elliott, chairman, 40 Washington Square South, New Pork, N.Y. 
Lynn M. Ewing, Jr., 223 West Cherry Street, Nevada, Mo. 
James Garnett, staff judge advocate, Fort  Riley, Kans. 
Mason Ladd, State University of Iowa, Iowa City, Iowa. 
Joseph A. McClain, Jr., First National Bank Building, Tampa, Fla. 
Joseph F. O'Connell, Jr., 31 Milk Street, Boston, Mass. 
Franklin Riter, Kearns Building, Salt Lake City, Utah. 

ADVISORY COMMITTEE 

Maj.   en. Charles L. Decker, Judge Advocate General of the Army, Department 
of the Army, Washington, D.C. 

Rear Adm. William C. Mott, Judge Advocate General of the Navy, Department 
of the Navy, Washington, D.C. 

Maj. Gen. Albert M. Kuhfeld, Judge Advocate General of the Air Force, De- 
partment of the Air Force, Washington, D.C. 

Lt. Col. Robert A .Scherr, U.S. Marine Corps, Washington, D.C. 
Robert H. Knight, General Counsel, Department of the Treasury, Washing- 

ton, D.C. 

Senator ERVIN. I would like to sav that mv son. who is a member 
of the judge advocates of the 3d ~iGision, Nitiond Guard, of North 
Carolina, attended that school about a year or so ago. When I visited 
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him at that time, I was very much impressed by the work they were 
doing at  the Judge Advocate General's school in Charlottesville. 

Mr. E L L I ~ .  I am sure he appreciates the benefit of the training 
they are trying to provide down there. 

We in law school do our best to lay the groundwork. But for mili- 
tary justice, the graduate program that they are giving, I think, is 
impressively doing a job which will benefit the administration of 
military justice. 

Senator ERVIN. I reached that conclusion although my opportunity 
to know exactly what the school was doing was less than yours. 

Mr. ELLIOTT. Thank you. 
Senator ERVIN. DO you have some questions? 
Mr. CREECH. Yes, Mr. Chairman. 
Mr. Elliott, your biographical statement is very modest and very 

brief. 
I wonder, sir, have you also had experience in the Judge Advocate 

General Corps ? 
Mr. ELLIOTT. Experience in the sense of actual practice as a mili- 

tary lawyer, no. 
Senator Carroll, I think, is a member of this committee, and he 

and I both entered the Army through the school of military gov- 
ernment. 

Through my services with Headquarters, 7th Army, and then with 
the 103d Infantry Division, I was not in a judge advocate position. 
Thereafter in the Reserves my duties were primarily executive, either 
as G-3 or as Chief of Staff of a Reserve logistical command. 

So, I can't frankly bring the knowledge that the previous witnesses 
have brought to yon of firsthand contact in the - either the discharge 
problem or the trial of cases. 

Now, with that disclaimer which the Senator indicated in his 
letter so kindly, I have kept in touch with military justice from the 
standpoint of the operations of the Judge Advocate General's Office, 
U.S. Army, from the standpoint of the Judge Advocate General's 
sclzool which I have just indicated and from some review of the deci- 
sions of the Court of Military Appeals. But on that voir dire I think 
you will probably feel that I could not give direct answers to some 
of the questions you have asked some of the previous witnesses. 

I rely on the statistical information which they have so adequately 
supplied. 

Mr. CREECH. Sir, in your statement you incorporate the 1960 reso- 
lution disapproving the American Legion bill and approving the 
Defense Department bill. 

Mr. ELLIOTT. Yes, sir. 
Mr. CREECH. And, of course, this policy resolution gives very 

succinctly the reasons for this decision without a great deal of 
specification. 

I wonder, sir, if you would care to elaborate ? 
Mr. ELLIOTT. I wo~dd, except again I have to give a plea of con- 

fession and avoidance. I was not in the house of delegates nor was 
I a member of the committee at  the time this action was taken, 
Mr. Creech. I was out of the country at  the time, in fact. 

The American Legion bill came up in the summer meeting of 
1959, and I was then a member of the house of delegates and I 



moved as representative of the ?Judge Advocates Association, I moved 
at  that time that the matter go over study. 

Dean Mason Ladd of the University of Iowa, who was then chair- 
man of the Committee on Military Justice, and Dean John Ritchie 
of Northwestern, who was then a delegate to the association's house of 
delegates, fought the battle, and I was out of the country, and con- 
sequently, do not have the full benefit of what went on except as I 
read it and as you have probably read it in the reports of the February 
proceedings of 1960. 

I did not actually become a member of this committee until last 
August, after the midwinter meeting, and President Satterfield asked 
me to serve and so I have to bypass the actual action that was taken. 

All I did was to suggest a possible holding tactic until we could 
study it. The study was done by others, and the specific reasons for 
the action I could not personally testify to. 

Mr. CREECH. Thank you, sir. 
Sir, the subcommittee has received from previous witnesses a great 

deal of information relating to the Uniform Code. 
Among the statements which have been made here is one that the 

code is unwieldy, and that during time of war it probably would 
not work well. Also, there has been the suggestion that i t  would 
be in the best interests of military justice to repeal the code, abolish 
the Court of Military Sppeals, and revert to the situation which 
existed under the previous Elston Act. 

I wonder if you would care to address any remarks to these 
statements ? 

Mr. ELLIOIT. With the same caveat that I offered earlier; that 
is, that my experience has been outside of the actual practice of 
military law, but on the basis of considerable work that I have done 
in civilian procedure, both civil and criminal, I think the code repre- 
sents a very effective and workmanlike job. 

I can't say it is perfect. but I can't point even to t,he Federal Rules 
of Criminal Procedure as being absolutely perfect. 

I would counterpose this question : Would any of our civilian codes 
work in the event of a national emergency or disaster ? 

This is a problem which some of us are now currently considering. 
I think the Code of Military Justice, just by basis of comparison 

with its civilian counterparts, represents a thoughtful, and I think 
workable, effort toward providing fair administration of justice under 
peacetime and wartime considerations. 

Mr. CREECII. Based on your long experience as a former member 
of the armed services, as a practitioner, as a law professor, and as 
a member of the American Bar Association's Committee on Military 
Justice, has your study indicated to you any trends in the develop- 
ment of military justice? By that I mean, sir, have you perceived 
any improvement through the years, or conversely have you observed 
any lack of improvement ? 

Mr. ELLIOTT. Again, speaking as an outsider, Mr. Creech, going 
back to the early decisions of Court of Military Appeals, the code as 
interpreted and applied has come to achieve to a large degree the 
obiectives with which the American Bar Association was concerned 
before its adoption. I am thinking particularly of the command 
control problem, and I go back to some of the opinions, more particu- 
larly the late Judge Brosman. 
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I f  you combine those two, that is, judicial interpretation of the 
code, and the language which is being interpreted, then I think it 
comes pretty well within the purview of what the American Bar 
Association, and I am speaking without authority for them, what 
they ho ed for in those resolutions of 1948 and later. 

Mr. LEECH. Sir, has your study produced evidence, at  this time 
or recently, of command influence or command control? 

Mr. ELLIOTT. NO, sir, I have only the reports copies of which you 
have in response to the questionnaire which the Senator sent out, giv- 
ing specific illustrations. Of course, that would be hearsay as far 
as I am concerned, I have no firsthand information on it. 

Mr. CREECH. Sir, has your committee investigated the administra- 
tive discharges? Have you looked into the procedure? 

Mr. ELLIOTT. Net during the brief period, sir, in which I have been 
chairman of the committee, and I don't find anything in the records 
that were transmitted to me by the previous chairman that indicates 
that they have considered this problem of administrative discharges. 

Again, I tried to make that point at  the outset. It may be that 
they will wish to take it up;  we have a meeting scheduled for May 
of this year here in Washington. But so far  I have nothing in the 
record nor in the minutes of any meetings which I have attended 
that ap ly to the subject. 

Mr. ~ E C H .  And your present committee has not on its own gone 
into this? 

Mr. ELLIOTT. Not as a committee, no. 
Mr. CREECH. DO you have, sir, any views as an individual on these 

administrative discharges? 
Mr. ELLIOTT. I do not. I have listened with a great deal of interest 

to the testimony this morning. These people who have had firsthand 
contact with that can speak much more effectively than I. I have read 
again the answers to the questionnaire which Senator Ervin seilt out, 
and I would simply fall back on those as my authority for what the 
statistical information is, and what the procedures are. 

Mr. CREECH. I noted in your statement that you felt that the Judge 
Advocate Generals School of the Army was doing a commendable job, 
and I wonder, sir, if you have had an occasion to review the judiciary 
pilot program which the Navy has had for approximately a year? 

Mr. ELLIOTT. YOU are speaking about the field judiciary program of 
the Navy? 

Mr. CREECH. Yes. 
Mr. ELLIOTT. Or the training program. 
Mr. CREECH. AS I understand it, it is a. training program. 
Mr. ELLIOTT. Yes. The Judge Advocate Generals School is a sepa- 

rate entity and when I spoke of that in one pa r ag ra~h  I was speaking 
as an educator or at least hopefully as an educator. I n  connection with 
the field judiciary program, the Army started in 1958. As I under- 
stand it, though I have had no firsthand observation, the Navy started 
as of about January 1,1961, with its pilot field judiciary program, that 
is, there were two areas, three possibly, in which the Navy initiated it. 

Last summer I inquired as to the experience over the then about 7 
months that the Navy had had, and the report I ~ o t  was that they were 
favorably impressed. As my own statement indicates, the Army field 
judiciary program which has now been in existence for a considerably 



longer period, is certainly proving its virtue, and I have worked with 
judiciary systems of 50 States now, and have, I think, a little basis of 
comparison with civilian judiciary systems. 

I would like to suggest that there are valuable lessons to be learned 
from what the Army has done, and how it has done it in the effective, 
efficient administration of determination of military disputes, I will 
put it on a civilian counterpart basis. If we had the assurance of 
caliber of adjudicator, and the flexibility of administration in some of 
our civilian systems congestion, delay, problems of that sort, I think 
could be reduced considerably. I am not picking any jurisdiction by 
way of invidious comparison, you understand. 

Mr. CREECH. Sir, you mentioned among other things, that you feel 
that this field judiciary system is providing independence in the trial 
of general courts-martial. Has your study, your investigation, indi- 
cated to you whether this same type of system, or some very similar 
judiciary system, might be applicable to or might be used by the Navy? 

Mr. ELLIOTT. Well, I should think it could. I don't want to take 
over Admiral Mott's job, and speak for him because as you know, my 
branch of the service is the Army. 

There may be some physical or technical factors entering in, but 
if the pilot program proves up as I think it will, then I think the 
Navy might well expand it. 

Mr. CREECH. YOU will be interested in knowing that Admiral Mott 
is going to appear here again later this afternoon and we propose 
to ask him about this also. 

Mr. ELLIOTT. And I would defer to his superior rank and judgment. 
Mr.  CREE^. I wonder, sir, what would be your view with regard 

to the Air Force? The reason I am posing these questions is to in- 
quire as to whether you feel there are sufficient differences among 
the services so that this type of field judiciary system which the 
Army has developed will not be applicable or will not be as effective 
in the other services? 

Mr. ELLIOTT. Well, speaking purely as, shall we say, a judicial ad- 
ministrator because that is the hat I am also wearing here, I see no 
reason why i t  shouldn't apply with equal efficacy on the Air Force 
but again General Kuhfeld is the one who could offer the authorita- 
tive views on that. 

Mr. CREECH. I presume from what you said, sir, that your feel- 
ing is that the field judiciary will provide the same beneficial results 
for each of the services that you feel the Army has received? 

Mr. ELLIOTT. I think it should, yes, Mr. Creech. 
Mr. CREECH. Sir, has your committee gone into the types of dis- 

charges which are used by the military service? 
Have you studied them with a view to determining if the five dis- 

charges which are now used are sufficient, or whether there should 
be fewer types of discharges? 

Have you gone into that subject matter? 
Mr. ELLIOTT. I believe I answered that or tried to answer that 

earlier, Mr. Creech. During my brief tenure as chairman of the 
committee, as well as in the records which have come to me, I have 
no evidence, I have no knowledge of that. I t  has not been con- 
sidered at our recent meetings and I do not see any evidence that 
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it has been considered in recent meetings, the records of which have 
been forwarded to me. 

Mr. CREECH. DO you have any views that you would care to make 
known to the subcommittee? 

Mr. ELLIOTT. NO, I do not, sir, because my experience as I have 
indicated earlier has been in other branches of the service. 

Mr. CREECH. I see. 
Mr. E L L I O ~ .  That is in other activities than in connection with 

the Judge Advocate General's Corps. 
Mr. CREECH. Would you care to comment on the types of courts- 

martial ? 
Mr. ELLIOTT. I am in sympathy with the action the American Bar 

Association took in supporting the Department of Defense bill, and 
I spoke in support of it at the time it came up as I indicated in 
1959, and to that extent I am in accord with it, shall we say, some- 
thing of a simplification of the court-martial structure. 

Personally, and I am speaking not now from either the chairman- 
ship of the committee or in a representative capacity, I should like 
to see a law-trained man in  a special court-martial, I should like to 
see the possibility of a one-man general court if, with appropriate 
advice of counsel, elected by the accused. 

As to summary, I agree, I think, with some of the others who have 
spoken that it might well be displaced and as to article 15 authorize 
some enlargement of jurisdiction there in lieu of the summary. 

Senator ERVIN. If  I may interrupt at this point? 
Mr. ELLIOTT. Yes, Senator. 
Senator ERVIN. I infer from your statement concerning the atti- 

tude of your committee that your committee recognizes a distinction 
betweeh the place which the administration of justice occupies in 
civilian life and the place it occupies in the armed service. The ad- 
ministration of justice is one of the primary functions of any civil 
government and may be classified as perhaps its most sacred function. 
Werea s  the administration of justice in the armed services is designed 
to be disciplinary in purpose or to lay down the basis for separation 
of persons unsuitable or unfit for military service from the armed 
services. I s  that not true 8 

Mr. ELLIOTT. I am not sure, Senator, I could speak for the other 
members of the committee, because this has not been discussed 
specifically. 

If you will let me speak as an individual, I think that the adminis- 
tration of justice in the armed services should serve the same high 
purpose that it serves in civilian life, that is to see that due process of 
law is given to each person who appears before a military tribunal. 

Now, what the ultimate result of that is, either in civilian life or 
military life, is, I think, something to be reached by orderly proce- 
dures, fair procedures, and with all of the safeguards that we can give 
them. 

Senator ERVIN. I agree that everybody in every station ought to 
have at least the basic fundamentals of due process; I think that is 
unquestioned. 

Mr. ELLIOTT. Right. 
Senator ERVIN. I notice that the Department of Defense bill seeks 

to place considerable emphasis upon the use of disciplinary measures 
8415-2-23 



in lesser offenses as contrasted with judicial procedures. I infer that 
your committee has considered that and stands for approval of the 
Department of Defense bill because of that. 

Mr. ELLIOTT. I assume this is SO, Senator. As I said, the committee 
itself made its recommendation to the house of delegates in advance 
of the February 1960 meeting at which time I was out of the country, 
and that they gave due consideration to that provision. Knowing the 
membership of the committee a t  that time, I think I can answer with 
assurance that they did. 

Senator ERVIN. NOW, of course, the people that the military service 
has to deal with ordinarily are fairly young people. 

Mr. ELLIOTT. Yes, sir. 
Senator ERVIN. Who have a lot of energy and a lot of that very 

precious possession of youth. Do you agree with me in the observa- 
tion that there is a considerable amount of wisdom in the feeling of 
the services that many of their minor infractions should be dealt with 
from the standpoint of discipline, rather than through the agency of 
judicial proceedings, because of the fact that there is no record made 
when discipline is enforced without judicial proceedings. 

Mr. E m m .  Well, I am concerned with the matter of the record 
and I think if it can be disposed of effectively for the benefit of 
the service without putting a blot on the lad's escutcheon, that is the 
way to do it. We don't have, Senator, and I have been gro ing for 

. P it for some time now, a counterpart situation in civilian 11 e except 
possibly, let us say, in intraindustry procedures for dealing with its 
employees short of judicial action. But it seems to me that anything 
that will keep a stigma from the enlisted man's or the officer's record, 
up to the point where the conduct is severely adverse to our mores, 
anything up to that point probably should be dealt with within the 
establishment and not go down permanently on the record as some- 
thing that would be held against him in later life. 

Senator ERVIN. I n  the Army, they have what they call company 
punishment, as you know. 

Mr. ELLIOTT. Yes. 
Senator ERVIN. And ordinarily the company commander who can 

administer it gives the supposed offender the option of choosing 
whether to take company punishment or a summary court. Do you 
agree that this option is a very good thing- 

Mr. ELLIOTT. If  you continue the summary court; yes. But if we 
dispose of it or dispense with it, then I think he still ought to be 
given the option as between that and some intermediate or higher 
court. I think this is a fairer safeguard. 

Senator ERVIN. NOW, during the course of our testimony one or 
more witnesses have expressed the view that the Uniform Code of 
Military Justice should be repealed because, in the opinion of such 
witnesses, it may not operate in an all-out war. It seems to me- 
and I would like to know whether you agree or disagree with me- 
that, assuming most of the testimony indicates that the Uniform 
Code of Military Justice has operated very well under present 
conditions, which can be described either as peacetime or cold war, 
i t  is a very unsound argument that we should abolish something 
which works very well in peace merely because it may not work 
very well in war. 



Mr. ELLIOTT. Mr. Chairman, in the event of an all-out war, will 
any code of procedure work? It depends on how all-out i t  is, but if 
anything will work, including our Federal Rules of Civil Procedure 
or Federal Rules of Criminal Procedure, then I feel equal confidence in 
the workability of the Uniform Code of Military Justice. 

Senator ERVIN. Even if this assumption on the part of these par- 
ticular witnesses were true, it seems to me that it would not be wise 
to abolish it in peacetime for fear it might not work in war? 

Mr. ELLIOTT. Speaking as an individual, Senator, I concur with 
your views. 

Mr. CFCEECH. The Powell committee recommended that the Uni- 
form Code be amended to eliminate jurisdiction over retired members 
not on active duty. What are your views with regard to that recom- 
mendation ? 

Mr. ELLIOTT. I have no personal views. I may soon be a retired 
member not on active duty and I may have different views then, Mr. 
Creech, but at the moment I don't have any profound thoughts on it. 

Mr. EVERETT. Mr. Elliott, in your capacity as director of the In- 
stitute of Judicial Administration, have you discovered whether 
there is any relationship between specialization of function and ex- 
perience on the part of judges and their efficiency in doing the job 
called for? 

Mr. ELLIOTT. This is a difficult question in the sense that I have 
been advocating what I have called the integrated court structure. 
Senator Ervin has served in the courts and I think he would agree 
that a judge can try a civil case one day and a criminal case the next 
and a probate case the next. 

However, I do think that some judges do have proficiency in cer- 
tain areas, and I think a competent presiding judge, managing the 
court, will assign the round peg to the round hole wherever it is feasi- 
ble in terms of manpower. 

Now, in the military, at  least so far as I have observed it, I think 
any one of the members of the field judiciary would be competent to 
try or to serve as law officer in any case coming within the purview 
of the code, and if you are thinking of specialization in courts-martial, 
then I don't believe it would be necessary. 

You do get into areas of legal activity, such as international law, 
taxation, procurement where you might want to develop specialists. 

Mr. EVERETT. What I was thinking of more was whether on the 
basis of your observation of numerous 'udicial systems, you would 
think that a specialized law officer, a military judge as m the Army 
field judiciary system, would tend to be more, less, or equally efficient 
as, let's say, the law officer in the Air Force, who may be a law officer 
one day, a trial counsel the next day, a claims officer the third day 
and a defense counsel the fourth day ? 

Mr. ELLIOTT. Well, to the extent, Mr. Everett, that the volume 
of judicial business warrants it, that is the volume of adjudicative 
bnsiness warrants it, I think a man could well be assigned full time 
to that. I think it would make for improved efficiency on his part, 
and would insure the potential of independence that we are, I think, 
to some degree concerned with here. 

Now, if the volume of business doesn't warrant it that is something 
else again, but you can adapt the number of "judicial officers" to the 



potential judicial business that the branch of the service requires. 
Mr. EVERETT. Did you confer with the Army in connection with 

its setting up of the field judiciary 8 
Mr. ELLIOTT. Not with the setting up  of the field judiciary. I did 

have some connection with the first A m y  judicial conference which 
was held in September, as I indicated, of 1961. Having attended 
judicial conferences on the civilian side, and I don't say that I can 
take any credit for it, but the first order that General Decker, as 
the Judge Advocate General of the Army issued when he took office 
on January 1, 1961, was to establish the judicial conference, and the 
September conference emanated from it. 

Now remember, that the field judiciary had already been established 
in 1958. There had been, prior to the Charlottesville conference area 
judicial conferences. You remember the Army is divided into areas 
with circuits within those areas and I had the opportunity to review 
the transcripts of some of those area judicial conferences, in which 
the judicial officers in the areas around the globe exchanged their 
views on how to do it. 

You get this kind of problem, what do you do, and so on. And it 
seemed to me there was a great deal of valuable interchange there, 
and then my opportunity to attend the meeting in Charlottesville con- 
firmed this impression when they came from the areas into a central 
~TOLI with members of the boards of review, and exchanged on an 
even % roader basis their experiences and their recommendations and 
their suggestions. 

Mr. EVERETL'. It was suggested by one or two of the witnesses who 
testified earlier that, because of the peculiarities of each service, it 
might be difficult for an Army law officer to try a Navy case or an Air 
Force law officer to try an Army case. 

Would you subscribe to this impression or do you think there is 
enough unformit to permit this? 

Mr. ELLIOTT. Jpeaking purely as an individual again I don't think 
there is that much difference among the problems arising under the 
same Uniform Code of Military Justice involving service personnel. 
I can't confirm this except from observation, for exanzple, in Turkey 
and some of the foreign countries where yon have several services in 
the area, but one judge advocate officer advising on legal assistance 
and other matters for the several services there combined, I haven't 
found that it didn't work, at least that was my impression. 

Mr. EVERETT. YOU testified about the quality of military justice as 
compared with counterpart civilian justice. 

I n  li-ght of your observations of both systems, how would yon, as 
an individual, feel about some of the proposals, including those of 
American Legion, that all civil-type offenses be turned over to civilian 
courts in order to better protect the ri hts of the serviceman. 9 Do you feel this is a sound position. 

Mr.  ELLIOT^. I will have to stand with my committee on the posi- 
tion in support of the Department of Defense bill and in opposition 
to  the American Le ion bill. 

I have great con f i  dence in the administration of military justice as 
it is now set u , particularly if it  continues in the trend that I have 
just mentione$ of competent individuals doing the adjudicating, the 
training of personnel at  Charlottesville and counterpart sclzools for 
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military assistance, legal advice, and so on. I want to switch over to 
the other side for just a minute. 

We have good civilian courts, we have mediocre civilian courts, and 
we have poor civilian courts. And I can't offer a guarantee that 
transplanting the adjudication of the rights of individuals from one 
system to another would be an improvement if you put it on the 
civilian side. 

It would have to be pnt in the right court. 
Finally, one of our continuing complexities is congestion and delay. 

I am not advocating administrative tribunals as a substitute for pure 
judicial determination of disputes between individual and individual 
or between Government and individual. 

I am, however, concerned that if we can provide a good adjudicative 
body, specialized as it may be, to take care of these things then let them 
do it and not add to the load which is getting tremendous, of our 
civilian courts. 

That is my civilian answer to your question. 
Mr. EVERETT. I n  connection with the right to speedy trial, has it 

been your experience that criminal cases are tried more rapidly in 
the service or in civilian courts ? 

Mr. ELLIOTT. Well, I only have the figures which vary widely from 
jurisdiction to jurisdiction. I think if you would lay the civilian 
experience alongside the military tribunals, the military tribunals 
will stand up pretty well. It depends on how long a period you take, 
whether you start with the apprehension all the may through to the 
final determination by the Court of Military Appeals, but on the 
civilian side if you take the time from arrest until the time of an 
ultimate disposition by the U.S. Supreme Court, I don't think you 
would find that the military suffers by comparison. 

Mr. EVERETT. With reference to the Army field judiciary system, 
could you see any fundamental objection to extending that system, as 
it were, to the administrative area, so that a qualified military judge, 
if I may use that term, of maturity and experience, would be available 
to pass on the legal issues arising in connection with the discharge 
of a soldier, sailor or airman with an undesirable discharge? 

Mr. ELLIOTT. YOU are speaking of a military judge or putting this 
over in the civilian field ? 

Mr. EVERETT. Well, I am speaking of someone similar to the law - 
officer in the Army. 

Mr. E ~ u o a .  Personally I don't know, and I don% purport to speak 
for my committee or for a branch of the service on that. 

Mr. EVERETT. YOU refer to the Jndge Advocate General's school a t  
Charlottesville. 

I s  there any similar school or educational effort being made by the 
other services ? 

Mr. ELLIOTT. I do not know of any, Mr. Everett, at  least none that. 
I think has the comprehensiveness and thorough progr?m that the 
Judge Advocate General's school at Charlottesville has. 

Mr. EVERETT. My last question is this : Professor Elliott, I am sure 
in your study of judicial administration you have become acquainted 
with different practices as  to guilty pleas in civilian life. How does 
the guilty plea practice in the courts that you have studied compare 
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with that in the Army and the Navy in terms of protection of the 
rights of the accused person? 

Mi.. ELLIOTT. This is a hard question to answer, Mr. Everett. I 
have had a study recently done of the minor courts in one of our 
States in which I suspect the guilty plea is a considerably abused 
device and this is particularly true in metropolitan areas where the 
individual who is the accused in civilian life does not speak our 
language, doesn't understand our customs, is perhaps apt to be intimi- 
dated. 

I n  other jurisdictions, I think that the conscientious prosecuting 
authorities do take care that the guilty plea is entered knowingly. 

Now, in the spectrum between those two, I think the military 
services would stand pretty high. I don't think, at  least from the 
information I have received, that there is anything to be compared 
disfavorably with the civilian practice. 

Mr. EVERETT. That is all. 
Senator ERVIN. The committee is deeply grateful to you for your 

appearance here and for giving the committee the benefit of your 
experience and the observations on these very important matters. 

We will stand in recess until 2 :30. 
Mr. ELLIOTT. Thank you, Senator. 
(Whereupon, at 1 :20 p.m., the committee recessed, to reconvene st. 

2 :30 p.m. the same day.) 

AITERNOON SESSION 

Mr. CREECIS. Pursuant to the instruction of the chairman, we shall 
proceed at this time. 

The first witness this afternoon will be Mr. Charles Peckarsky, As- 
sistant Director of Policy and Planning, Veterans' Benefits, Veterans' 
Administration, accompanied by Mr. Timothy F. Daley, Assistant 
General Counsel of the Veterans' Administration. 

STATEMENT OF CHARLB PECKARSKY, ASSISTANT DIRECTOR, 
POLICY AND PLANNING, DEPARTMENT IOF VE!L%RANS9 BEXEFI!CS, 
VETERANS' ADMINISTRATION; ACOOMPANIED BY TIMOTHY I?. 
MLEY, ASSISTANT GENERAL COUNSEL; HA= LERXER, STAFE 
ATTORNEY, OFFICE OF GENERAL GOUNSEL; AND 0. B. CALLAWAY, 
LEGAL CONSULTANT, POIdCY AND PLANNTNG, DEPARTNENT OF 
VETERANS' BENEFITS 

Mr. PECKARSKY. Mr. Chairman and members of the committee, 
with me today are Mr. Timothy F. Daley, Assistant General Counsel ; 
Mr. Harry Lerner, an attorney in the Office of the General Counsel; 
and Mr. 0. B. Callaway, who is legal consultant to our policy staff. 

We are happy to appear today to give you the information that 
your committee has request.ed concerning the effects on veterans' bene- 
fits of the five types of military discharges, and my statement will 
follow, in general, the report of January 29, 1962, that the Adminis- 
trator rendered to your committee. 

The discharge or dismissal from the service is given by the Service 
Department, but its effect with respect to veterans' benefits is governed 
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by the provisions of title 38 of the United States Code on the general 
subject of "Veterans' Benefits." 

Section 101, subdivision (2) of that title, defines a veteran as: 
A person who served in the active military, naval, or a ir  service and who was 

discharged or released therefrom under conditions other than dishonorable. 

The key words here are "discharged or released under conditions 
other than dishonorable." A serviceman who meets this definition 
may nevertheless be barred from benefits by the provisions of section 
3103 of title 38 which provides in five categories for certain discharges 
to be a bar to benefits: The discharge or dismissal by sentence of a 
general court-martial of any person from the Armed Forces, orethe 
discharge of any person on the ground that he was a conscientious 
objector who refused to perform military duty or refused to wear the 
uniform or otherwise to comply with lawful orders of competent 
military authority; or as a deserter or of an officer by the acceptance 
of his resignation for the good of the service or, except as later pro- 
vided in the same section, the discharge of any individual during a 
period of hostilities as an alien, and these shall bar all rights of ?ny 
such person under laws administered by the Veterans7 Administration 
based upon the period of service from which discharged or dismissed. 

Now, there are two qualifications to this general rule. First, if it is 
established to the satisfaction of the Administrator that at the time 
of the commission of an offense leading to his court-martial discharge 
or resignation, any person was insane, such person shall not be y e -  
cluded from benefits under laws administered by the Veterans' Admm- 
istration based upon the period of service in which he was separated. 

The next exception pertains to the enemy alien discharges, and p ~ o -  
vides that subsection (a) shall not apply to any alien whose servlce 
was honest and faithful, and who was not discharged on his own ap- 
plication or solicitation as an alien. No individual shall be considered 
as having been discharged on his own application or solicitation as an 
alien in the absence of affirmative evidence establishing that he was 
so discharged. 

These prohibitions do not apply to war risk insurance, Government 
or national service life insurance policies, since they are based on 
contract and are not gratuitous benefits. 

I n  the event of discharge of any type for one of the reasons I have 
just given, benefits other than insurance are barred unless the case is 
within the provisions of the exceptions; that is, the one regarding 
insanity and the exception regarding aliens. 

Rights to national life insurance can be forfeited under section 711 
of title 38 where the individual is guilty of mutiny, treason, spying 
or desertion or who, because of conscientious objections, refused to 
perform service in the Armed Forces of the United States, or refused 
to wear the uniform. 

The service disabled veterans7 insurance program provided under 
section 722 of title 38 prescribes that such insurance is not available to 
an otherwise eligible person unless he was released under other than 
dishonorable conditions. 

Now, subject to these statutory qualifications, the five types of serv- 
ice discharges are treated as follows : 

1. An honorable discharge entitles an individual to benefits, if he is 
otherwise entitled. 



2. A general discharge has the same effect as an honorable discharge 
and, perhaps, it would be well to repeat, and in view of what I heard 
this morning, that there is no difference as far as veterans' benefits 
between the effect of a general discharge and that of an honorable dis- 
charge. Both confer full benefits. 

(Senator Ervin is now presiding.) 
Mr. PECIIBRSKY. Three. An undesirable discharge is a bar to bene- 

fits if issued for one of the following reasons, subject, of course, to the 
exception if the veteran was insane at  the time, and that is to escape 
trial by general court-martial; because of willful and persistent mis- 
conduct, because of an offense involving moral turpitude or mutiny or 
spying; or because of an overt act of homosexua~ity. A bad conduct 
discharge is treated under our rules the same as an undesirable dis- 
charge; and a dishonorable discharge is generally, a bar to all benefits. 

We have previously submitted to the committee copies of our regula- 
tions Nos. 1012 and 1354 which deal with the subject, plus copies of 
chapter - .  14 of our procedural manual used in the adjudication of our 
claims. 

The regulations that we submitted are undergoing one revision with 
regard to 1012(7). That is the section regarding alien discharges to 
give effect to the law that was recently enacted which shifted the 
burden of proof to requiring an affirmative showing that the man solic- 
ited his discharge as an alien. 

If there are any questions we will be glad to try to answer them. 
(The prepared statement of Mr. Peckarsksr follows:~ 

STATEMENT OF TEE VETERANS' ADMINISTRATION 

Mr. Chairman and members of the committee, we a r e  happy to appear here 
today to give information to y o u  committee regarding the effects on veterans 
benefits of the five types of military discharges. On January 29, 1962, the Ad- 
ministrator of Veterans' Affairs reported on the subject and my statement will 
follow that  report. 

The discharge or dismissal from the service is  given by the service department, 
but the effect of that  discharge or dismissal with respect to  veterans benefits is 
governed by the provisions of title 38, United States Code : Veterans Benefits. 

Section 101 (2 )  of tit le 38 provides : "The term 'veteran' means a person who 
served in the active military, naval or a i r  service and who was discharged or 
released therefrom under conditions other than dishonorable." The Bey words 
here a re  discharged or released "under conditions other than dishonorable." A 
serviceman who meets this definition may nevertheless be barred from benefits by 
the provisions of 38 U.S.C. 3103, a s  amended, which provides : 

" ( a )  The discharge or dismissal by reason of the sentence of a general court- 
martial of any person from the Armed Forces, or the discharge of any such 
person on the ground that  he was a conscientious objector who refused to perform 
military duty or refused 60 wear the uniform or otherwise to  comply with lawful 
orders of competent military authority, or as a deseder, or of a n  officer by the 
acceptance of his resignation for the good of the service, or (except a s  provided 
i n  subsection (c)  ) the discharge of any individual during a period of hostilities 
as a n  alien, shall bar all  rights d such person under laws administered by the 
Veterans' Administration based upon the period of service from which discharged 
or dismissed. 

" (b)  Notwithstanding subsection ( a ) ,  if it is  estabiished to the satisfaction 
of the Administrator that, a t  the time of the commission of an offense leading 
t o  his court-martial, discharge, or r&gnatim, any person was insane, such person 
shall not be precluded from benefits under laws administered by the Veterans' 
Administration based upon the period of service from which he was separated. 

"(c) Subsection ( a )  shall not apply to  m y  alien whose service was honest and 
faithful, and who was not discharged on h L  own application or solicitation a s  
a n  alien. No individual shall be considered a s  having been discharged on his 
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own application or solicitation as  an alien in the absence of af6rmative evidence 
establishing that he was so discharged. 

" (d)  This section shall not apply to any war-risk insurance, Government (con- 
verted) or national service life insurance policy." 

In  the event of discharge of any type for one of the reasons given in section 
3103(a), just quoted, benefits other than insurance are barred unless the case is 
within the provisions of 3103(b) regarding insanity or 3103(c) regarding aliens. 
Rights to national service life insurance are forfeited by 38 U.S.C. 711 where 
the individual is  "guilty of mutiny, treason, spying, or desertion, or who, because 
of conscientious objections, refused to perform service in the Armed Forces of 
the United States or refused to wear the uniform * * *." The servicedisabled 
veterans' insurance program provided under 38 U.S.C. 722 prescribes that such 
insurance is  not available to an  otherwise eligible person unless he was "re- 
leased * * * under other than dishonorable conditions." 

Subject to the foregoing, the five types of discharges are treated a s  follows : 
1. An honorable discharge entitles an individual to benefits, if otherwise 

eligible. 
2. A general discharge : Same as honorable. 
3. An undesirable discharge is a bar to  benefits if issued for one of the follow- 

ing reasons unless the individual was insane : 
(a)  To escape trial by general court-martial; 
( 8 )  Willful and persistent misconduct, an offense involving moral turpi- 

tude, or mutiny or spying; 
( c )  Overt act of homosexuality. 

4. A bad conduct discharge: same as  undesirable. 
5. A dishonorable discharge bars benefits. 
I have with me copies of Veterans' Administration Regulations 1012 and 1354 

dealing with the subject plus copies of chapter 14, Manual 21-1, which is used 
in our adjudication and which were furnished with Mr. Gleason's letter of Janu- 
ary 29. A revision of Regulation 1012(7) regarding aliens is  in process to bring 
i t  in line with Public Law 8G113. This recently liberalized 38 U.S.C. 3103 
regarding aliens by providing that a discharge for alienage during hostilities 
would not be a bar to benefits unless there was affirmative evidence that the 
discharge was a t  the solicitation of the serviceman. 

If there are any questions, I will be glad to try to answer them. 

Senator ERVIN. Mr. C~reech. . 
Mr. CRZECH. Mr. Peckarsky, yesterday the subcommittee was told 

by a witness appearing here that in one case, at least, in which this 
gentleman appeared as counsel, I believe, it required 2 years for a re- 
clpient to have clarified his status under a general discharge so as to 
be declared eligible for VA educational benefits. 

I wonder, sir, if you mould care to cominent on that. 
Mr. PECKARSKY. It would be very difficult for me to comment on an 

individual case without actually seeing the case. 
There is nothing in our rules nor in our procedures which do require 

or permit such a 2-year )delay. It is required that we be informed 
through the presentation of a claim that there has been a change in 
the character of discharge and, possibly, a delay on the part of the 
claimant contributed to this. I cannot say that without seeing the 
case. 

Mr. CREECH. BLI~  normally a general discharge-is processed by the 
Veterans' Administration for benefits in the same way as if the indi- 
vidual had an honorable discharge? 

Mr. PECKARSKY. Yes, sir. There is no distinction. 
Mr. CREECH. NOW, with regard to the undesirable discharge, you 

indicate that it is a bar to benefits if issued for one of certain reasons. 
Now, I presume that you do not go beyond the information which is 
contained on the face of the discharge ; is that correct? 

Mr. PECKARSKY. NO, sir. Quite the contrary. With regard to un- 
desirable and bad-conduct discharges, we are required to make a formal 



determination, and we try to base this formal determination on all 
available facts in the case, so that the mere face of the discharge alone, 
unless it recited one of the specific acts such as mutiny or spying, which 
constitute a bar, would not be sdficient. 

We would require that a report of the prowedings be sent to us or 
if this were pursuant to a special court-martial, we would ask for a 
transcript of the proceedings of the special court-marital. But in any 
case we would want a full picture of the evidence in the case. 

Mr. CREECH. DO you also receive the reports from the boards in case 
of the administrative discharges ? 

Mr. PECKARSKY. Where they are pertinent to the case; yes, sir. 
Mr. CREECH. And to what extent do you receive the record of the 

board; is it complete? 
Mr. PECKARSKY. This would depend on what was necessary for our 

purposes. We instruct our people to follow all pertinent leads to de- 
velop what is essential to a determination of the case. In some in- 
stances an excerpt of the record is sufficient; in others the complete 
record is required. 

Mr. CREECH. Sir, have there been cases in which a man had received 
an undesirable discharge-just for the sake of example, a man who had 
been found guilty of willful and persistent conduct by the military- 
and where the Veterans' Administration, upon its investigation, has 
found this was not the case? 

Mr. PECEARSKY. Yes, sir. 
Mr. CREECH. There have been such instances? 
Mr. PECEARSEY. Yes, sir; many. 
Mr. CREECH. Many. 
What is the procedure followed in such cases? Do you just award 

that individual his veterans' benefits ; is that right ? 
Mr. PECEARSEY. That is correct, sir. 
Mr. CREECH. And in a situation such as you describe and of which 

you say there have been many cases, does he receive the same benefits 
then as though he had received a general or honorable discharge? 

Mr. PEGEARSKY. That is right, sir. 
The law merely requires that his discharge be other than dishon- 

orable. Once we have made the determination, as in the case you 
cite, this undesirable discharge was not under dishonorable condi- 
tions, he then is a fully qualified veteran and entitled to all benefits 
to which his service would entitle him regardless of whether he had 
received an honorable or a general discharge. 

Mr. CREECH. I note in your statement under item 3, (a) "to escape 
trial by general court-martial," are there many of those cases which 
you review and make a finding, contrary to that of the military 
authorities ? 

Mr. PECKARSKY. NO. 
Mr. CREECH. Not in that category ? 
Mr. PECEARSKY. I do not recall that we received very many in that 

but I have no statistics in this area.. 
Mr. REECH. HOW about offenses involving moral turpitude? cat 
Mr. PECKARSEY. IS your question whether we receive many such 

or whether we reverse the service department determination ? 
Mr. CREECH. Whether you reverse the service determinations. 
Mr. PECEARSKY. We make an independent determination. 
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Mr. CREECH. Yes. I realize you do make an independent 
determination. 

Mr. PECHARSHY. Indeed. 
Mr. CREECH. And in such cases are your determinations frequently 

different from those which were made by the military? 
Mr. PECKARSHY. Yes, sir. 
Mr. CR.EECH. Cases involving moral turpitude? 
Mr. PICEARSKY. Yes, sir. 
Mr. CREECH. I imagine-I do not know-you do not have too many 

cases involving mutiny or spying. But do you have any experience 
in that area, sir, that you would care to comment on ? 

Mr. PE~ARSHY. I have never seen such a case in my experience 
with the VA, so I would be unable to offer a comment on this area. 

Mr. CREECH. NOW, sir, with regard to the homosexual or the indi- 
vidual accused of homosexuality, I note here that you have "overt 
act of homosexuality." 

Mr. PECKARSKY. That is right, sir. 
Mr. CREECH. NOW, are there many instances in which yonr deter- 

mination differs from that of the armed services? 
Mr. PECHARSHY. Yes, sir; particularly where the armed service 

determination is based on homosexual tendencies; and our regulation 
now requires an affirmative showing of an overt act of homosexuality. 

Mr. CREECH. HOW many of these cases-I am just curious, if you 
have ever made a study or anyone in your office has ever made a 
study-what percentage of the veterans who receive undesirable 
discharges apply for veterans benefits ? 

Mr. PECKARSHY. No, sir; we have not. 
Mr. CREECH. SO you really do not know what percentage of these 

cases you review ? 
Mr. PECKARSHY. NO. I can tell you the percentage of initial 

claims of veterans that are filed each year, that involve a determi- 
nation by us that discharge is a bar to benefits; but what that per- 
centage constitutes of the total universe of those who have received 
other than honorable discharges, I would not know. 

Mr. CREECH. Also it would not mean that because you have received 
the request for determination for any particular year, then this was 
the same year in which the discharge was had. 

Mr. PECKARSHY. That is right, sir; because there is no limitation 
on the time of filing of the claim. 

Mr. CREECH. Yes. I believe, with the exception of, perhaps, edu- 
cational benefits, there are some limitations, aren't there? 

Mr. PECKARSKY. Yes, and there also are with regard to loan guar- 
antee. I was speaking specifically with regard to compensation and 
pension. 

Mr. CREECH. I see. 
Well, sir, your regulations then appear to be somewhat more lib- 

eral with regard to the determination of these criteria than the mili- 
tary, is that correct? Would you feel that was a correct statement, 
from yonr experience ? 

Mr. PECKARSKY. I would not like to compare t.hem on the basis 
of liberality. I think rather we have different criteria to go by, per- 
haps because we have different aims and different legal structures that 
we are perforce compelled to abide by. 



But I do not know that our criteria for willful niisconduct are the 
same as that of the services. We wrote our own criteria, and we 
apply them. 

Mr. CREECH. Have you compared the criteria which you have used 
with those of the various services ? 

Mr. PECKARSKY. NO, sir; I have not. 
Mr. CREECH. Do you have any figures which you could give the 

subcommittee on the percentage differences, in other words, the nurn- 
ber of cases which come before you for review falling into these 
categories, the number or percentage in which you allow the individual 
to receive benefits? 

Mr. PECEARSEY. I can give you figures that show from 1955 to 
1961, for example, that we received on the average 211,333 original 
disability claims per year from live veterans; that we allowed 91,793 
on the average; disallowed 119,540, and the number disallowed be- 
cause their discharge is a bar is 1,843. That is nine-tenths of 1 per- 
cent of those claims filed, and about 1% percent of the disallowed 
claims in which the character of the discharge is the reason for 
disallowance. 

Senator ERVIN. What are your criteria which determine whether 
the crime for which a person has been convicted involves moral 
turpitude ? 

Mr. P ~ c n ~ m s n y .  Generally, sir, those offenses which are evil in 
themselves, those which fall into the general category of felonies in 
most State courts. 

Senator ERVIN. That is the general test then as to a felony, as a 
rule, in most States. 

Mr. PECHARSEY. I n  most States. 
Sellator ERVIN. I notice you have in a separate category an act of 

overt homosexuality. 
Mr. PECKARSKY. Yes, sir. 
Senator ERVIN. Wouldn't that be a crime that involved moral 

turpitude 8 
Mr. PECI~ARSKY. Well, this is a matter on which the medical special- 

ists speculated at  great length, and I do not think we would want to 
get inrrolved in that controversy as to whether i t  is a disease entity 
that impels homosexnalit.y or whether it is immoral. Under our regu- 
lations overt acts of homosexua'litv constit~~te a bar to benefits if they 
result in the discharge. 

Senator ERVIN. I n  other words, you keep from being involved in 
controversy, you make your regulation clear and you avoid the 
controversy. 

Under the law of most States it is a felony, and I mould think that, 
unless you could adopt the theory you have adopted, it would certainly 
involve inoral turpitude. Thank you. 

Mr. CREECH. Mr. Peckarsky, I would like to inquire again about 
these figures you have just given us. You indicated that less than 
2 percent, I believe, of the cases which come before you are concerned 
with the type of discharge which the individual received as a bar to 
the receipt of veterans' benefits. 

Mr. PEGKARSKY. Every case that is in this category of 211,000 that 
I cited, the question of the character of discharge is at issue. 

Of all these cases in which the question is at issue, we disallowed 
in the average year over the last 7 years less than 1 percent of all of 



these cases, and it constituted the reason for disallowance in only 1.5 
percent of all the cases that were disallowed. 

Mr. CREECH. DO your figures indicate a breakdown as to these two 
general types that you have listed here under item 32 

Mr. PECHARSHY. NO, sir. 
Mr. CREE~I-I. Yours are aggregate figures, no breakdown? 
Mr. PECHARSICY. That is an aggregate figure which includes those 

in wllicl~ me make the adininistrstlve determination and those which 
we are required to consider a bar under the law. 

They are all included in these figures. We have no separate break- 
downs on them. 

Mr. C ~ E C H .  NO separate breakdowns. 
Mr. PECKARSKY. NO, sir. 
Mr. EVERETT. May I ask a question about the honorable or general 

discharge. I want to make sure that I am correct in my understand- 
ing of this. 

I f  I walked into the VA office at, let us s?y, Winston-Salem, N.C., 
which is my regional ofice, with a general discharge in one hand and 
an honorable discharge in the other, let us say they mere from differ- 
ent enlistments, insofar as the veterans' benefits are concerned, what 
I would receive and when I would receive them would be indistin- 
guishable under these discharges ; is that correct ? 

Mr. PECKARSKY. That is right. 
Mr. EVERETT. NOW, from your processing of discharges of one type 

or another, your view of them, do you have any opinion as to whether 
the general discharge and the honorable discharge are indistinguish- 
able in the minds of the community, that is apart from veterans' 
benefits 2 

Mr. PECKARSKY. I am afraid I mould not have any basis on which 
to form such a conclusion or opinion. 

Mr. EVERETT. YOU have not heard any complaints from people hold- 
ing a general discharge that they constituted a bar to employment or 
various types of activities? 

Mr. PECBLARSKY. NO, sir. The complaints we receive are in an en- 
tirely different sphere. 

Mr. EVERETT. AS to the undesirable discharge, have you heard any 
complaints about effects of that type of discharge other than the effect 
on veterans' benefits? I n  other words, does it tend to create a stigma 
or have any other effect ? 

Mr. PECKARSKY. I am afraid I would not be in a position to hear 
such a complaint. We do hear complaints as to its effect on rights 
to veterans' benefits. But that is our consideration which is confined 
to that area. 

Mr. EVERETT. With reference to category 3 listed in your state- 
ment, let's suppose I was in the service and was convicted by a civilian 
court of some felony, such as, let us say, burglary,. and got an unde- 
sirable discharge by reason of a civilian court conviction. 

Where would that fit into the category that you have here or would 
I be able to draw veterans' benefits ? 

Mr. PECKARSKY. That would probably fit into the category of a dis- 
charge for an offense involving moral turpitude. 

Mr. EVERETT. I see. 



So any type of offense involving moral turpitude, even if there is 
no hearing m the military itself, would be suflicient to justify the 
cutting off of veterans7 benefits. 

Mr. PECKARSKY. If it results in a discharge other than honorable. 
Mr. EWORETT. Now, the statute which you quote in your statement 

refers to release "under other than dishonorable conditions." 
Mr. PECEARSHY. That is right, sir. 
Mr. EVERETT. And our understanding is that the undesirable dis- 

charge, the bad-conduct discharge, and the dishonorable discharge are 
all discharges other than under honorable conditions. 

I s  there some intermediate zone between a discharge under dishon- 
orable conditions and a discharge under honorable conditions? 

Mr. PECKARSKY. Precisely. It is the two categories, the bad-conduct 
discharge and the undesirable discharge, that fall in this zone and 
require an affirmative determination by the VA. 

Mr. EVERETT. Acwrding to some of the earlier testimony that was 
heard by the subcommittee last week, the old blue discharge created 
difficulties because it required adjudication by the VA to determine 
the circumstances. 

Couldn't the same thing be said of the undesirable discharge and 
the bad-conduct discharge? 

Mr. PECKARSEY. They generate workload ; yes, sir. 
Mr. EVERETT. I mean, isn't the same problem confronted with those 

types of discharges which existed concerning the blue discharge? 
Mr. PECKARSEY. Yes, sir. 
Mr. EVERETT. Then is the substitution of the undesirable discharge 

for the blue discharge any sort of improvement insofar as your posi- 
tion is concerned in the VA processing of veterans7 benefits? 

Mr. PECKARSKY. From our point there is only the difference of the 
availability of evidence, and I do not recall any significant difference 
in that area. The services are very cooperative and ordinarily have 
very complete records. 

Mr. EVERETT. My purpose in asking the question was with reference 
to the reason that was assigned to. the subcommittee last week for the 
origination of the undesirable discharge in the first place and the 
abolition of the blue discharge. 

It seems that the replacement of the blue discharge could not cope 
with the prdblem that it was supposed to cope with. 

Mr. PECKARSHY. Well, to the extent that a certain percentage of the 
cases that were previously given the blue discharges now come into 
the category of the general or honorable discharge, to that extent our 
workload has been decreased; and the issuance of the undesirable 
discharge would then pinpoint more clearly those cases in which there 
was a specific issue for our adjudication. 

Mr. EVERETT. DO you have any estimate or any statistics available 
with reference to the percentage of cases in which a bad conduct or 
undesirable discharge is made the basis of the claim and in which you 
have granted veterans' benefits? 

Mr. PECKARSKY. NO sir ; I have no current statistics. 
A study was made about 7 or 8 years ago on a very small sampling 

with results that may or may not be valid today, I do not know. But 
there is nothing more recent than that. 



Mr. EVERETT. DO you recall the results of that survey, approxi- 
mately ? 

Mr. PECKARSKY. AS I recall, at that time approximately 8 percent 
of the cases given an undesirable discharge in this sample group were 
held to be entitled to benefits Isy the VA. 

Mr. EVERETT. Was a similar study made on the bad-conduct 

dischay Mr. ECKARSKY. Yes. and there as I recall. it was somewhere in the 
neighborhood of 3 ercent. 

Mr. EVE RE^. d u l d  it be your estimate that similar percenta es !? obtain today or do you have any opinion or estimate in that regard. 
Mr. PECKARSKY. I could not give an estimate nor even an opinion. 
It would, I think, require a sampling today, and preferably one 

under a broader spectrum, a more random type of sampling, that could, 
perhaps, be more representative. 

Mr. EVERETT. It would be true, would it not, Mr. Peckarsky, that 
the serviceman who received the undesirable discharge or the bad- 
conduct discharge might not know of the possibility of obtaining 
veterans' benefits with that type of discharge; wouldn't that be a 
distinct possibility ? 

Mr. PECKARSKY. Yes, sir. 
Mr. EVERETT. I n  order that the subcommittee may have clearly in 

mind the procedure used in adjudicating the type of matter covered 
in categories 3 and 4, in your statement; that is, dealing with the 
undesirable discharge and the bad-conduct discharge, could you ex- 
plain exactly what rights I would have as a serviceman or ex- 
serviceman if I came into the regional office, let us say again in 
Winston-Salem, with either an undesirable discharge or a bad-conduct 
discharge in my hand and said, "I have this discharge, but I feel that 
I am entitled to veterans' benefits." 

How woul~d I go about maintaining my position or would i t  just be 
a question of an ex parte investigation by the VA? 

Mr. PECKARSKY. YOU, sir, would file a claim, and let us assume this 
is a claim for compensation for a service-incurred injury, and this 
claim would be filed in the same manner as if you had an honorable 
discharge. 

We would then request from the Service Department a verification 
of your period of service, the disability that you allegedly incurred, 
and the treatment rendered for it, and for any other disability in the 
service; your examination at induction and your examination at dis- 
charge, and we would then be notified that you had the bad-conduct 
or the undesirable dischar . 

At that point we woul r request full records on the basis for the 
issuance of that 'discharge, and let us assume it was for a willful and 
persistent misconduct. 

We would then, after gathering all of the evidence, weigh, on the 
one hand, the character of your service; was it otherwise honest, faith- 
ful, meritorious? What was the length of i t ?  Were you in combzLt? 
Were you not in combat ? 

Then we would weigh the types of offenses that constituted the 
misconduct. Were they mere minor violations of technical orders or 
did they go to something more basic? Were they actually willful 



misconduct and were they persistent; and just one or two minor of- 
fenses certainlv would not constitute ~ersistent misconduct. 

At  that poh t  the adjudicator Gould prepare a .  formal decision 
setting forth the issue, the complete statement of the facts, the dis- 
cussion of the pertinent law and the conclusion that the discharge is or 
is not a bar, and this, together with the entire file, then would go to one 
of our reviewers who would review the decision. 
. I f  he concurred in the decision, that would become the decision. 
You, as the veteran, would then be notified of that decision and of your 
right to appeal, and have a complete separate review by our Board of 
Veterans Appeals or you could submit additional evidence and appear 
before a board a t  our office to present your side of the case and any 
additional evidence you might have. 

Any new and material evidence presented would constitute a re- 
opening, and we would go through the entire record again and 
redetermine. 

Mr. EVERETT. NOW, if, on the other hand, I appeared at that same 
regional office with a bad-conduct discharge or dishonorable discharge 
from a genepl court-martial, I wather that right then and there they 
could say, "There is no eligibilitj?" 

Mr. PECEARSEY. NO, sir. We would still verify with the service 
department that the piece of paper you had actually represented their 
determination of what your character of discharge was, that is, the 
basis for your discharge. 

Mr. EVERETT. NOW for another hypothetical situation: Assuming 
I had an undesirable discharge or bad-conduct or dishonorable dis- 
charge, and obtained a correction. What would be the outcome of a 
correction by the Board for Correction of Military Records? Would 
I have an entitlement on the basis of the correction or would I be cut 
out by the original discharge ? 

Mr. PECEARSKY. NO. The entitlement is determined by the record 
as corrected. 

Mr. WATERS. Could you and the other witnesses, based upon your 
examination that is some time removed from these types of discharges, 
express any opinion whether or not any improvement is in order in 
their issuance ? 

Mr. PECKARSKY. No, sir ; I would not have an opinion on that. 
Mr. WATERS. That is all, thank you, Mr. Creech. 
Mr. CREECEI. Mr. Peckarsky, if you would be so kind as to remain 

with us for just a moment I will see if in just a moment the chairman, 
perhaps, would have some questions. 

Mr. Chairman, Mr. Peckarsky has completed his statement, and we 
have asked him questions we wished. 

Senator ERVIN. On behalf of the committee I want to thank you for 
making your appearance here and giving us some light on some 
issues that were, until you came, somewhat cloudy. 

I appreciate the aid you have given the committee, I appreciate 
that very much. 

Mr. PECKARSKY. It has been a pleasure to be here. 
Mr. CREECH. The next witness will be Mr. Francis Stover, director 

of the national legislative service, Veterans of Foreign Wars of the 
United States. Mr. Stover? 



STATEMENT OF FRANCIS W. STOVER, DIRECTOR, NATIONAL LEGIS- 
LATIVE SERVICE, VETERANS OP FOREIGN WARS OF THE UNITED 
STATES; ACCOMPANIED BY NOEMAN D. JONES, DIRECTOR OF THE 
NATIONAL REHABILITATION SERVICE; GEORGE S. PARISH, 
LEGAL CONSULTANT; AND BEN LLOYD, CHIEF, ARMED FORCES 
CLAIMS, VETERANS OF FOREIGN WARS 

Mr. STOVER. Mr. Chairman, I have with me at the table Mr. Norman 
D. Jones, director of the national rehabilitation service; and also with 
us in the audience is Mr. George Parish, our legal consultant, and 
Mr. Ben Lloyd who is our chief of Armed Forces claims. 

These are the gentlemen who represent our members and other 
veterans before the discharge review boards over in the Pentagon. 

Senator ERVIN. We are delighted to have you gentlemen with us 
and we appreciate very much your coming. 

Mr. STOVER. Thank yo~z, sir. 
May I express n ~ y  deep appreciation for the privilege and honor 

of appearing before this distinguished subcommittee in behalf of the 
Veterans of Foreign Wars of the United States. For the record, niy 
name is Francis W. Stover and I am the director of the national leg- 
islative service. The membership of the Veterans of Foreign Wars 
is presently 1,300,000, located in approximately 8,500 locd posts in 
every State in the Union and the District of Columbia, and several 
foreign countries. 

The Veterans of Foreigm Wars is proud of its record of assisting 
and representing veterans and their dependents, and surviving mid- 
oms, chilclren, and dependent parents in obtaining "ghts and benefits 
granted by Congress in recogid5on of the extraordinary service per- 
formed by veterans during wartime. 

I n  this capacity the Veterans of Foreign Wars represents veterans 
who have been issued discharge certificates less than honorable m d  
have the opportunity and right to have these discharge certificates re- 
viewed before the discharge review boards and the Board of Correc- 
tion of Military Records. As a result of this experience our last 
national convention, which was held in Miami Beach, Fla., August 20- 
25, 1961, adopted the following resolution which is most pertinent to 
the hearings being held here today. This is Resolution No. 244 and 
reads as fdlows : 

SUPPORT H.R. 1935-ISSUANCE O F  EXEMPLARY REH~BILITATION 

CERTIFICATES T O  EX-SERVICEMEN 

Whereas thousands of members of the Armed Forces have received discharges 
under conditions other than honorable ; and 

Whereas these discharges were administratively issued for  minor offenses 
which were too insignificant to  warrant court-martial, and would be considered 
a s  less than a misdemeanor in  civilian life ; and 

Whereas these ex-servicemen were young, immature, away from home for the  
first time, and not fully aware of the strict discipline of military life ; and 

Whereas a discharge other than honorable becomes a stigma in these veter- 
ans  attempt to obtain employment and readjust to  civilian life ; and 

Whereas H.R. 1935 or similar legislation would provide the  issuance of a n  
exemplary rehabilitation certificate after proof of exemplary conduct i n  civilian 
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life for a period of 3 years from date of discharge thus removing this lifelong 
stigma of a less than honorable discharge : Now, therefore, be i t  

Resolved, by the 62d National Convention of Veterans of Foreign Wars of the 
United States, That we support H.R. 1935 or similar legislation so that these 
ex-servicemen can in a small way remove the stigma of a discharge less than 
honorable. 

In addition to this resolution our national convention also ex- 
pressed its views on another matter which is germane to this hearing. 
This is Resolution 11-h which reads as follows : 

In  determining the question of continuous service as related to the effect of a 
subsequent discharge of a character not acceptable for VA benefit purposes, the 
Department of Defense should advise the VA whether the individual concerned 
did or did not complete his obligated period of service under provisions of law, 
regulations or enlistment commitment prior to issuance of the unsatisfactory dis- 
charge. The VA should consider the termination date of such obligatory period 
of service to be a break in service even though i t  may have occurred after reen- 
listment or other change of status under circumstances not permitting the indi- 
vidual concerned to voluntarily terminate his active duty service as  of the date 
of such reenlistment or other change of status. 

These two resolutions, or mandates, as we call them, represent the 
only two expressions of national policy concerning discharge certifi- 
cates from the Armed Forces which were handed down at our most 
recent national convention. On a day to day basis our national reha- 
bilitation service is representing veterans before the discharge review 
boards in the Pentagon, counseling and assisting those veterans who 
desire to have their discharge certificates reviewed. 

As our mandate states, a less-than-honorable discharge is a lifelong 
stigma. These less-than-honorable discharges are repulsive in the 
civilian world and in many instances are an insurmountable barrier to 
civilian employment. Discharge review boards occasionally eradicate 
this stigma or the boards of correction of records when the records are 
proved erroneous. For most the burden of a discharge less than honor- 
able must be borne for life. This is a serious matter--especially if the 
issuance of such a discharge has contravened the serviceman's constitu- 
tional right, of a full and fair hearing and due process of law. 

What are the situations in which constitutional rights are violated? 
One category is in the issuance of administrative discharges for alleged 
misconduct for the express purpose of bypassing the procedures for a 
discharge by a court-martial. This administrative discharge route 
ignores the right of counsel. It may include pretrial confinement or 
the threat of pretrial confinement. It is used to persuade a serviceman 
to waive a board hearing. 

This procedure may be the method to induce or convince a service- 
man that it would be more advantageous to take an administrative 
discharge. The Veterans of Foreign Wars is disturbed with this pro- 
cedure where the facts indicate that the serviceman would not have 
accepted an administrative discharge had he been furnished the right 
of counsel and realized the full consequences of what he was doing. 

Another area in which the constitutional rights of servicemen are 
violated is command influence. The VFW has experience with many 
cases where undue command influence has been the determining or con- 
trolling factor in the court-martial board decision. Command influ- 
ence molates the very basis of a fair trial and because it is "off the 
record" there is no opportunity for appellate authority to properly 



review whatever contribution command influence has made to the 
decision. 

A negotiated "guilty" plea is another route used to bypass a full and 
impartial hearing. A negotiated plea of "guilty" should be under- 
taken only under circumstances which will assure the serviceman of 
adequate counsel and fully advised of the nature of his plea with all 
possible consequences. There should be a uniform procedure with 
built-in safeguards to follow before a "guilty" plea is accepted. I n  
no event should the serviceman be permitted to negotiate a "guilty" 
plea where undue persuasion or false assurances are a part of the 
negotiation. 

These are a few of the practices which the Veterans of Foreign Wars 
is firmly convinced are representative of violation of the rights of 
servicemen. The Veterans of Foreign Wars hopes that the Congress 
will approve legislation to relieve those cases where less-than-honor- 
able discharges have been rendered and are such a detriment to the 
veterans in civilian society. 

In  addition to the above, the VFW is also disturbed concerning 
disability retirement policies and procedures of the Armed Forces. 
Again, many of the servicemen have little or no knowledge of the way 
disabilities are rated. Since the serviceman in the service generally 
must rely on service personnel for counsel, there is little opportunity 
for veteran organizations to represent these cases until after they have 
been retired. 

Numerous cases have come to the attention of the Veterans of For- 
eign Wars where the servicemen have agreed to a percentage of dis- 
ability even though it would have been obvious that such a percentage 
of disability was far below or less than the rating provided for under 
.existing law. One notorious case that comes to mind is where a serv- 
iceman suffering from an advanced case of Hodgkins diseasean 
obvious 100 percent-was evaluated at only 30 percent. In  the same 
vein, there are other instances where veterans are waiving their legal 
rights either because of undue persuasion or inducing servicemen to 
sign statements against their own interests, such as obtaining informa- 
tion that a certain condition existed prior to service. 

Another consequence of these less-than-honorable discharges is 
found in the policy of the Veterans7 Administration which results in 
a denial of benefits administered by this agency. The VFW maintains 
the obligated period of service should constitute a break in service for 
benefit purposes and that a discharge of a character not acceptable for 
VA benefit purposes during a subsequent reenlistment period should 
be disregarded. 

For example, a long period of wartime service, combat, and highly 
commended service should not be nullified by a discharge many years 
later which is construed by the VA to be &acceptable for veterans' 
benefits. Honorable combat service through an obligated or original 
enlistment period, and particularly a wartime period, is sufficient 
basis for benefits administered by the Veterans' Administration. 

In  summary, the Veterans of Foreign Wars hopes these views will 
be helpful to this subcommittee in its review of the constitutional 
rights of the military. Attached to this statement is a list of cases 
which have come to the attention of the Veterans of Foreign Wars 
which our national rehabilitation service believes constitute repre- 



sentative cases where constitutional rights may have been violated 
or due process of law was denied. It is respectfully requested that 
these cases be made a part of the record. 

Again, may I extend the deepest appreciation and thanks of the 
Veterans of Foreign Wars for the opportunity to appear here today. 

I will be glad to answer any questions you may have, Mr. Chairman. 
Senator ERVIN. The services say that their function is to provide 

an adequate national defense, and that they should not be charged 
with any responsibility in connection with making any determination 
of the behavior of a man subsequent to his separation from the 
service, except in the limited case where a man who has received a 
discharge less than honorable applies for reenlistment. 

Now, what do yon say about that? I n  other words, is this not quite 
a departure to say that these services should be charged with even 
discretionary responsibility for taking action on the basis of a man's 
conduct in civilian life after the services have ceased to have any 
jurisdiction over him.. 

Mr. STOVER. I think I would like to ask Mr. Jones if he would 
care to comment on that. He  is closer to this situation. 

Mr. JONES. I believe there are two points involved in this discus- 
sion. One is the question of whether there should be certificates issued 
for exemplary conduct subsequent to the service. 

We would not argue that the character of discharge should be 
chan~ed  at  all because of conduct after release from active dutv: ., , 
not ion the least, 

But we do think it wholly proper that some of these men be given 
some kind of a certificate showing exemdarv conduct to helx, them 
in obtaining employment in other &diaLactl'vities where the iharac- 
ter of discharge may be very damaging. 

Mr. Stover has commented on the longtime service cases where 
the service in the Armed Forces was actually continuous for as long 
as 20 years, with two or three discharges during that period. Each 
of the periods of service was terminated on a date on which the man 
was not free to go home. Maybe he went through combat in World 
War I1 and in Korea and got a discharge as recently as 2 or 3 years 
ago. After a long period of good service, but right toward the last 
he may have misbehaved a little bit and got a discharge that was 
ruled as a bar to veterans' benefits. 

We think, of course, that is grossly unfair, and we think something 
should be done to cause a determination to be made to honor that prior 
service, particularly combat service. 

Senator ERVIN. Well, the services, as I understand it, would be 
perfectly willing for a man to receive some kind of a rehabilitation 
certificate based upon his conduct after his separation from the 
services. But the services take the position that they have no juris- 
diction over the man under those circumstances when he is in civilian 
life, and that the issuance of such a certificate should be by some 
civilian agency of the Government, rather than by the military or 
naval. 

Mr. JONES. I think to us that would be immaterial as to the dace  
of the jurisdiction. 

Mr. STOVER. The only comment I would make, Mr. Chairman, is- 
thak the Armed Forces originally granted this certificate, and I think- 



thait is the main reason why we have been supporting Mr. Doyle's bill, 
H.R. 1935. The VFW feels that the same agency which issued the 
certificate should make the determination that the veteran has sort 
of redeemed himself, that he is in a position to be pardoned for his 
previous behavior which brought about this bad discharge certificate. 

Senator ERVIN. Of course, this is a tragic condition, there is no 
question about that, and I think many of us have got the milk of 
human kindness in us, and we would like to see the recording angel 
drop a tear and wipe out our iniquity. 

But here is the military whioh separates a man from the service. 
Then, under this proposal it is charged, in effect, to review the man's 
subsequent conduct after he has passed out of the military. The 
military has no control over him, no jurisdiction over him, and it is 
adding to the military the duty of passing upon tlie man's conduct 
after he is entirely separated from the military. 

Wouldn't it be better to have some provision for review of these 
discharges on the basis of the man's military service or naval service, 
plus all of the mitigating circumstances, including their youth, and 
whether they had any adequate legal advice or whether they had been 
put in a position where there was the possibility of a violation of their 
constitutional rights to a fa.ir hearing ? 

Mr. JONES. I would say that is correct except of course, that would 
not take care of dl the cases. 

Senator ERVIN. NO, it would not. 
Mr. JONES. Some would be denied a change in discharge based on 

that, and this brings up a point I would like to mention. 
It is well known that the Record Corrections Boards have a right 

to deny hearings. I recognize there have been some imperfections 
in military justice in the past, and I think there still is. We feel 
that these men should have a right to a hearing before the Record 
Corrections Board if the petition alleges an injustice affecting the 
character of relewe and the right to benefits. 

We have had many cases where servicemen are willing to pay their 
own expenses clear across the country for a hearing. Surely they are 
convinced as to the merits of their own case, and yet often they are 
denied hearings by tlie Record Corrections Board in the servlce de- 
partments. 

We believe that is an area which sliould be given some attention, 
and that would lead toward somewhat, as you mentioned, the idea 
of having a review of these cases based on the acts that did take place 
in the service that led to this discharge. 

Senator ERVIN. Of course, it comes dovn to a question of whether 
the military should be charged with passing upon the character of a 
man's conduct after they have ended any connection with him. I 
mean, that is, Congressman Doyle's bill, essentially, which is a bill 
that, after a man has been severed from tlie service, operates on his 
conduct in civilian life, as contradistinguished from his conduct in 
tlie military service. 

Of course, it is a tragic situation here because, as the resolution of 
the VFW points out, so many of these boys are just teenagers without 
aiiy experience and any maturity. 

I t  has been suggested here by a number of witnesses, and I would 
like to have your thoughts on this snbject, that whenever any of the 
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sgrvices contemplate separating a serviceman from the service by 
any discharge under less than honorable conditions, then he should 
have, or be given, an option, an absolute option, either to  take the 
undesirable discharge or to demand that he be tried by a court- 
martial ; and, if he is a young man of immature years, that he be even  
an absolute right to have the advice of someone learned in mihtary 
or naval law before he is required to make that election. 

What do you think about some procedure of that nature 2 
Mr. STOVER. I personally would think that would be a very worth- 

while procedure, and it would have many safeguards that probably 
do not exist now. However, I would like to hear Mr. Jones on that. 

Mr. JONES. I would like to say further that we would prefer that 
he have that advice by legal counsel but, of course, we recognize the 
problem of furnishing legal counsel at  all stages of every procedure 
m €he service unless the service departments are permitted to have 
within their services a much greater number of attorneys. 

Senator ERVIN. There is no question in my mind but what they 
need more, because we have evidence here that the number of lawyers, 
particularly in the naval service, is inadequate; and it is very difficult 
for the Navy under some circumstances to provide sufficient legal 
counsel or legally qualified men to serve on the lesser courts. 

Your representative case briefs will be inserted in the record at  
this point. 

(The document referred to follows :) 

1. USE O F  BOARD I N  LIEU OF COURT-MARTIAL 

Failure to pay debts-Punishable under Article 134 of UCMJ. 
Prior service, 4 years. Current enlistment, A/lC December 10,1955. Promoted 

t o  S/Sgt. September 1956. Over a period of 4 years he  was rated once excellent, 
once a s  a good airman and 4 times a s  a very good airman. 

I n  January 1960, his commanding officer requested a board for dishonorable 
failure to  pay just debts ; indicated many hours spent i n  counseling applicant; 
tha t  vague attempts have been made to liquidate debts, never followed through. 
Recommended honorable discharge. Applicant chose to  have case heard by board. 
Board convened January 21,1960, and recommended a general discharge. A legal 
review of the proceedings attested its legal sufficiency and further cited a t  various 
times 7 accounts had been delinquent, but a t  the time of the board al l  but two 
had been liquidated. Further, that  his car was involved in a n  accident with 
someone else driving, causing additional financial burden of $300. Appropriate 
to separate for unfitness, but honorable recommended. 

Discharge Review Board (Air Force) denied case on June 29, 1961. 

2. EFFECT O F  COURTS-MARTIAL ON ADMINISTRATIVE DISCHARGES 

Army Discharge Review case, docket No. 54049. 
Applicant had 5 years prior honorable service. H e  reenlisted on October 17, 

19'57. Was transferred to Europe on February 21,1958. 
On March 18, 1958, was given a summary court-martial fo r  41/2 hours absence 

without leave (after bed check) and disorderly in MP station. This was his first 
offense. He was sentenced to hard labor, without confinement, for 1 month and 
forfeiture of $50. 

On April 9, 1958, he was given a summary court-martial for -absence without 
leave 5 days. Sentenced to confinement a t  hard labor for 30 days and forfeiture 
of $50. 

Nine days after the second court-martial his  commanding officer requested a 
board because of repeated violations and infractions of regulations and orders. 
Commanding officer stated knew applicant 6 weeks; tha t  he  was court-martialed 
twice and counseled twice ; that  he  could not stay out of trouble; must be closely 



supervised during duty hours ; seems to be a chronic AWOL and a chronic drinker. 
M/Sgt states he is a constant disciplinary problem. Applicant elected to  remain 
silent. Board recommended and he was issued a n  undesirable discharge for  
habits and traits of character. 

Army Discharge Review case, docket No. 54360. 
Applicant had 2 years prior honorable service. H e  reenlisted on June  3,1955. 

Service rated him excellent from date of entry until August 1957, with exception 
of a period of 5 months in 1956, when he was rated in  character and efficiency a s  
fair.  

On December 16, 1957, he was given a summary court-martial for being dis- 
respectful in language toward a superior noncommissioned officer. This was h i s  
first offense of record. H e  was reduced to private and forfeited $40 a month f o r  
1 month and restricted to the battery area for 30 days. 

On December 23, he  was given a summary court-martial for absence without 
official leave 2 days and and breaking restriction. Sentenced to confinement a t  
hard labor. 

On January 6, 1958, only 13 days after his last court-martial, while still in  
confinement, his commanding officer recommended that  he be separated for un- 
fitness. Commanding officer stated he committed numerous petty offenses, gen- 
eral disregard for authority, insubordination, absence without official leave and 
threat of assault. Board convened on January 9,1958, a t  which time was brought 
out that  applicant's wife was pregnant a t  that  time a s  a result of a n  adulterous 
act and neither parental families will or a r e  capable of taking interest or action 
in applicant's behalf. Attempts to have applicant returned to States were unsuc- 
cessful. Sergeant testified there were several petty incidents for which he w a s  
not punished. Applicant elected t o  remain silent. Board recommended and h e  
was issued an undesirable discharge. 

Discharge Review Board denied case September 17, 1958. 

4. ONE COURT-MARTIAL AND COMPANY PUNISHMENTS A 8  BASIS FOR TYPE SEPARATION 

Inducted October 4, 1956. Served for 13% months. In  Germany from May to 
December 1957. 

On June 2, 1957, was given a company punishment for failing to make bed 
check. On June 27,1957, was given company punishment for entering a Kaserne 
illegally through hole in  fence. On October 6, 1957, was given a summary court- 
martial for absence without official leave for  22 hours. 

I n  October 1957, commanding officer requested a board because of repeated 
commission of petty offenses. Testimony a t  the board was t o  the effect that  h e  
had missed bed check several times, that  he was a potential source of trouble, 
that he was sloppy. Applicant stated he had been a good soldier before, that  h e  
should be retained and if given another chance would be a good soldier. Board 
recommended and he was issued a n  undesirable discharge. 

5. COMMAND INFLUENCE ON THE BOARD 

Disapproval of first board recommendation by convening authority is indication 
to second board what decision is expected, regardless of facts i n  case : 

Army discharge review case, docket No. 56170. 
Applicant had 2% years prior honorable service. H e  reenlisted on July 20,1957. 
I n  October 1957, he  was given a special court-martial for absence without 

official leave 9 days. I n  May 1958, he  was given a summary court-martial f o r  
operating a vehicle while drunk and on July 5, 1958, a company punishment 
was administered for  absence without official leave. 

On July 22, 1958, his commanding officer requested board. Board convened 
on August 1, 1958. It was brought out that  the applicant had combat service 
in  Korea. This, coupled with other facts, led the board to  the conclusion he 
should be recommended for retention. They further stated the three offenses 
spread over a period of 9 months. The serviceman was transferred to the 157th 
Ordnance Company. On August 25, the board proceedings were set aside by t h e  
convening authority and another 208 board was ordered, stating that  applicant's 
off-duty conduct renders him undesirable. On September 8, he  was transferred 
back t o  his old unit. The board convened on September 11. His commanding 
officer stated his efficiency ratings were good, but his conduct unsatisfactory; 



had not counseled applicant a t  any time; that  he was under the influence of a 
man by the name of Poole who had already been given a n  undesirable discharge. 
The serviceman had his commanding officer from the 157th Ordnance, appear a s  
a witness, along with a Sergeant Harper. These individuals stated they saw 
him on the job every day;  that  he  did a good job and had been recommended for 
a promotion t o  private, first class. Defense counsel cilted his combat service; 
pointed out he had no counseling before the 208 board was recommended ; that  the 
re,qlations of AR 635-208 had not been met and that  the reason he  had been 
boarded was due to a local regulation which states he will be considered for 208 
board after two convictions by court-martial. Second board recommended u n d e  
sirable discharge. 

6. ADMINISTRATIW3 DISCHARGE BASED ON CONVICTION BY CIVIL  COURT 

Applicant had 17  years prior honorable service. Reenlisted November 23, 1956. 
Service ratings excellent and a good airman. 

I n  February 1959. was convicted in  a civil court in Massachusetts for (1) 
drunkenness ( 2 )  violation of auto law, endangering public and (3)  under the 
influence of liquor. Maximum sentence i n  this case could have been 2 years con- 
finement on the second and third charges; however, the  court saw fit to fine him 
$100. His commanding officer requested a n  undesirable discharge for conviction 
by civil court. Due to the long years of service rendered, his commanding officer 
could have recommended his retention. 

Army Discharge Review Board denied case May 18, 1959. 

7. USE OF BOARD I N  LIEU O F  A COURT-MAILTUL 

Court-martial charges preferred, but when found legally ,insufficient, same evi- 
dence used to Bdministratively separate man : 

Army discharge review case, docket No. 57795. 
Applicant had 1 5  years prior honorable service. He reenlisted on September 4, 

19.57. 
This serviceman was invoIved i n  a n  investigation for  absconding with various 

food items and wbisky from the commissary. He was questioned five different 
times by the criminal investigators-each time he changed his story slightly. On 
May 12, 1958, his commanding officer forwarded court-martial charges recom- 
mending trial by general court-martial and that  the man should be eliminated 
from the service. On May 26, applicant requested counsel. The commanding 
officer requested board on July 17,1958, on the basis of habits and traits of char- 
acter, with a tendency toward criminalism. I n  his statement he indicated he had 
been the unit commander only 3 days; that  the request was made on the case 
history only; that  he recommended the board because appropriate disciplinary 
action could not be taken according to the Uniform Code of Military Justice. 
There was a question as  to whether there was sufficient evidence to  support the 
charges. From the commanding officer's testimony, i t  was apparent they did 
not intend to press the case. Defense counsel submitted a n  endorsement to the 
request for  trial by general court, which states i t  was not deemed appropriate to 
proceed further with the general court-martial. Board recommended undesirable 
discharge. 

Discharge Review Board denied case (Army) June 29, 1959. 

8. IMPOSITION OF MAXIMUM SENTENCE 

This veteran had over 13  years of service. The only offense of record prior to 
the special court-martial was a n  absence without official leave of 3 days some- 
time in 1948. H e  reenlisted on September 13,1957, i n  the. grade of staff sergeant. 

He was tried by special court-martial for  failing to repair to appointed place 
of duty (four specifications) and failing to post a n  orderly roster on the bar- 
racks bulletin board. For  this, he  was sentenced to a bad conduct discharge, for- 
feited $70 per month for 3 months and confinement a t  hard labor for 3 months 
and reduction to airman basic. 

The squadron commander in  the clemency report brings up  the question of 
indebtedness, even indicating that  he checked with the creditors to find out if the 
man was paying his just debts; further stated action under AFR 39-17 will be 
initiated in the event he is not discharged a s  a result of ,the court-martial. Vet- 
eran was issued a bad conduct discharge on July 25, 1960. 
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9. WAIVER O F  CONSTITUTIONAL RIGHTS (OUR FILE REF 0-1 0 757 383) 

Applicant had three periods of military service, the last ending March 25, 1960, 
a t  which time he  was discharged for physical disability existing prior to term of 
service. 

This man met a medical board, whose diagnosis mas schizophrenic reaction, 
latent, chronic, severe, manifested by maladjustment in  civilian and military life, 
ideas of reference since age 14, difficulty distinguishing fantasies from reality, 
one previous and recent suicidal attempt, impaired judgment and insight, impair- 
ment for  further military duty, severe. Line of duty-no, EPTS. Patient is  
mentally competent to manage his own financial affairs. 

The records contain a letter signed by the veteran addressed to the command- 
ing officer of Walter Reed Army Hospital requesting that  he be discharged for  
the convenience of the Government for  physical disability, that  he is considered 
unfit on account of a physical disability which is  considered to have existed prior 
to April 1946, and which appears to be not incident to or aggravated by prior or 
subsequent service. He waives his right to  a hearing before a PEB, further tha t  
he be discharged for  the convenience of the Government and will be without 
disability retirement or severance pay;  however, i t  does not preclude his applg- 
ing for Benefits administered by the Veterans' Administration. 

The Veterans of Foreign Wars took issue with this practice, bringing i t  to the 
attention of the Secretary of the Army on the basis that  we feel anyone suffering 
with the condition a s  diagnosed does not realize the significance of signing such 
a letter. His signing of this letter is a n  admission that  the military doctor's find- 
ings are  correct. Granted, he  is not barred from filing to the Veterans' Adminis- 
tration, but with such a letter in  the file, the possibility of a successful claim 
with the VA is practically nil. A reply was received from the Assistant Secretary 
of the Army condoning these actions. 

10. EFFECT O F  COURTS-MARTIAL ON ADMINISTRATIW SEPARATION 

Enlisted June 18, 1957. Sent to Germany on October 18, 1956. 
Given a company punishment in  December 1956, for missing bed check. given 

14 days extra duty. I n  April 1947, given a summary court-martial for  absence 
without official leave 5 hours, (apparently after bed check). Sentenced to per- 
form hard labor without confinement for 15 days and forfeiture of $50. 

Date of coprt-martial was April 29, 1957. Commanding officer requested board 
on May 3, 1957, because i t  is felt he  is unlit for military service. Evidence sub- 
mitted was the summary court-martial and company punishment. Commanding 
officer stated he was tried in  several jobs without effect ; was a constant problem ; 
tried to  counsel him; while i n  messhall he performed his duty in  satisfactory 
manner; never gives trouble on duty, always off duty;  lazy; sloppy dresser. 
Three noncommissioned officers testified essentially the  same. Defense counsel 
brought two witnesses before board who stated he was  doing a good job in the 
kitchen. Defense counsel says there has been a lot of conflicting testimony. This 
man has been a good soldier, but sometimes has become involved in trouble 
because of his youth; feels he has constantly been switched around and hasn't 
had a chance to prove himself; his pride has deflated i n  the face of infantile 
treatment; he likes his job and doesn't want out of the Army. Board recom- 
mended and he was issued a n  undesirable discharge. 

Army Discharge Review Board changed to general on October 20, 1958. 

11. ABUSE BY BOARD ACTION TO CIRCUMVENT COURT-MARTIAL PROCEIlURES 

The accused was serving a s  a specialist 5 in  the 5th Training Regiment a t  Fort  
Jackson, S.C. On February 28, 1959, he was apprehended by a member of the 
military police while leaving the Fort  Jackson reservation. The military police 
searched his car without his permission. They ordered him to get out of his car, 
opened the trunk and found various foodstuffs therein. 

On the 29th day of June 1959, another person executed a n  affidavit stating, 
inter alia, "near the close of my working day the person for  whom I worked tha t  
day gave me some items of food. I took this food to the company area of Com- 
pany B, 10th Battalion, 2d Training Regiment and placed them in the automobile 
owned by the accused." 

On March 4, 1959, the commanding officer of Company B, sent a letter to the 
regimental commander, "Subject: Court-Martial Charges." H e  referred 4 en- 
closures for  court-martial charges to his regimental commander against t h e  
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accused. However, on March 20, 1959, the regimental commander abjured the 
court-martial charges of the company commander and circumvented the court- 
martial procedure by reducing the accused under provisions of paragraph 28b, 
AR 626200. Instead of trying the accused by court-martial, the colonel stated, 
"It has been ascertained that  on or  about February 28, 1959, you had in your 
possession certain foodstuffs which were removed by you without authority from 
the  messhall of Uompany B, 10th Battalion, 2d Training Regiment, Fort  Jackson, 
S.C." Thus, the accused had no chance to bring the affiant into court and prove 
the  colonel's statement false. The colonel had no proof whatsoever that  the 
accused had, in fact, removed the foodstuffs. 

I n  a letter dated March 24, 1960, the regimental adjutant stated that, "the 
accused was not tried by court-martial, nor were charges preferred against him 
f o r  a trial by court-martial." This statement was made despite the letter from 
the  company commander. The regimental adjutant continued, "he was reduced 
under a n  Army regulation that  does not require a trial either to  prove inefficiency 
or  appeal a decision." The colonel commanding the regiment, however. stated in 
his  letter of March 20, 1959, that  the accused was permitted to appeal his case in  
accordance with paragraph 134, Manual for  Courts-Martial 1951. 

Article 138 of the Uniform Code of Military Justice gives any member of the 
Armed Forces who believes himself wronged by his commanding officer the right 
t o  complain. The trouble with this action is that  it is referred t o  the inspector 
general who serves the same commander who commands the Training Center. 
The accused did apply for  this administrative appeal, but this proved futile. 

On October 31,1961, the Army Board for  Correction of Military Records found 
t h a t  "insul3kient evidence has been presented to indicate probable material error 
o r  injustice." The denial of this appeal by the Army Board for Correction of 
Military Records clearly indicates that  the Army Board for Correction of Military 
Records has knowingly condoned a circumvention of the courts-martial system. 

As outlined above, the applicant was precluded from defending himself in  a 
court-martial where he could have presented evidence i n  his own behalf. 

Senator ERVIN. I will say that by my questions I am not indicating 
any opinion about the bill of Congressman Doyle or anybody else. 
Congressman Doyle has rendered a great deal of service and he has 
given a great deal of thought to study of this problem; and there 
is no doubt in my mind that undesirable discharges do place the 
ex-serviceman under rather considerable handicaps. 

Mr. CREECH. Mr. Stover, you have stated in your statement that in 
some instances the administrative discharge is used as a means of 
bypassing a court-martial ; that the individual involved has in some 
instances waived a board hearing; and that your organization has been 
disturbed about this procedure where the facts indicate that the 
serviceman would not have accepted an administrative discharge had 
he been furnished the right of counsel and realized the full conse- 
quences of what he was doing. 

I should like to inquire, sir, what have been the results when your 
organization has gone before boards seeking correction of the military 
records of such individuals? Does the board look favorably upon 
this type of approach ? 

Mr. STOVER. I think I will ask Mr. Jones if he has any answer to 
that. He has the statistics. 

Mr. JONES. We would contend that we have reasonably good success 
in representing petitjoners before the records correction boards, and 
also the discharge review boards. 

But certainly we are unhap y with the board's decisions in many 
cases in which we feel there has \ een an injustice. 

Due process or the lack of it is not always the issue. Sometimes 
there are disagreements on the evaluation of the facts and the judg- 
ment exercised, not on the procedures prior to the release of the man. 
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Mr. CREEGH. Are many of these former servicemen whom you are 
You have indicated earlier in your state- 

Doyle's bill, and that one of 
of these young men are im- 

perhaps, not aware of the 
consequences of their acts ofttimes. 

Now, what have been the results of your representation with regard 
to men who were former servicemen and who you feel were not given 
adequate counsel or who had the facts misrepresented to them? 

Mr. JONES. Well, it  is our opinion that the youthfulness of the person 
at the time, his inexperience, is sometimes a factor which the boards 
consider and give some weight to. 

I am thinking particularly of the alleged abnormal sexual tendency 
oases, the perversion cases, where there is no proof of any act at all; 
where, perhaps, the serviceman is led into circumstances in which 
there is an indication that there was something of that nature, but 
no proof of involvement. 

Sometimes we are able by having the man appear and displaying 
his own sincerity to persuade the board that he was not involved, and 
sometimes not even have a tendency in that direction. 

Mr. CREECH. Does either the discharge review board or the board 
for correction of military records, either one of them, indicate at the 
time they make their determination that these are factors which they 
have found or which they have considered; namely, that the man did 
not have the benefit of counsel, or that he was young and immature 
and did not realize the consequences of what he was doing? 

Mr. JONES. We have seen evidence where they have considered the 
youthfulness of the serviceman. I n  fact, in the briefs prepared by the 
examiners at  the boards sometimes that factor is emphasized. Par- 
ticularly that is true when we point it out in our ori.rina1 petition. 
We believe that sometimes the boards give strong weight to the points 
emphasized in the examiner's brief, on both sides of the issues if they 
are very pertinent points. 

Mr. CREECH. Sir, I should like to ask you a question also with regard 
to command influence. You mentioned that this is another area in 
which you feel the constitutional rights of the serviceman were 
violated. What has been your success in representing clients in cases 
in which you feel there was evidence of command influence? 

Mr. JONES. Well, I am sure you recognize that is a difficult thing to 
prove in most instances. We also think there is an extreme reluctance 
to admit it. I believe one or two of the service departments recently 
have eliminated the general instruction given to boards. I think 
that is a great improvement. 

I think the shining example I have had in this matter of command 
influence is where a man got 5 years and who had been 19 days 
AWOL in wartime, reported back in uniform voluntarily, and he 
actually got a dishonorable discharge. One member of the board 
said they were told this would be an example case; there were too 
many AWOL's at  this post. 

Now, normally you do not have that much of what I would call 
"proof of command influence" to use to your advantage in represent- 
ing the petitioner. 



Mr. CREECH. YOU mean the commanding officer instructed the board 
that they were to make this case an example ? 

Mr. JONES. One member of the board told us to that effect. We 
have nothing more, of course, than his word for it. 

This brings up--excuse me, I will refer to it later. 
Mr. CREECH. YOU mentioned, of course, the recent rescinding by the 

Army of the procedure permitting a commanding officer to give in- 
structions to the court-martial, and the Navy has told us they are 
going to issue a brochure which is going to be distributed and mill 
also eliminate the occasion for pretrial instruction of court-martial 
members. 

I wonder if you have noticed any trends in recent years in  regard 
to command influence? Do you think it is greater or less, and in 
what form? I s  there any particular form that it usually takes? 

Mr. Joms.  I have not been in the service, of course, since World 
War 11, and I do not have experience except from my observation and 
experience with petitioners. 

It would be n ~ y  opinion that insofar as approval, the instances have 
been less. 

My experience in World War I1 service has indicated; that is, my 
indication of command influence was the dissolution of court-martial 
boards long before you normally expect a dissolution and the appoint- 
ment of new boards. 

That indicated to me that the boards were not issuing decisions in 
accordance with the desires, the general desires, of the appointing 
or convening authority. I have not seen any of that in recent years, 
but possibly because I am not in the service at this time. 

Mr. CREECH. This was your observation when, during TVorld War 
TT O 
II Y 

Mr. JONES. Yes. 
Mr. CREECH. That the boards were dissolved more frequently than 

would be- 
Mr. JONES. That was my opinion at  the time. 
Mr. CREECH. NOW, with regard to this rotation of the court mem- 

bership, did yon observe, and is this something with which you have 
been confronted in the cases which you have had, the rotation of 
defense connsel who have proved particularly effective in defending 
servxemen '!! 

Mr. JONES. Colonel Parish-might we ask Colonel Parish to com- 
ment on it-on this matter of rotating defense counsel? Colonel 
Parish has had recent military service experience in this field. 

Mr. PARISH. Sir, could you repeat the question. 
Mr. CREECH. Colonel, we have received complaints and allegations 

of various sorts, the subcommittee has received complaints from some 
former servicemen, and in some instances from former defense coun- 
sel, that when they became too effective they were transferred and 
given other positions. 

Mr. PARISH. Well, sir, that is quite true because if yon have a trial 
counsel who is very effective, as a regimental comm,znder I would 
take that ,bright young lieutenant and put him on as trial counsel, 
put him on trial counsel work and, as an enlisted man I defended 
cases before general courts and I found the Army to be very fair 
toward giving me plenty of time to defend my client. 
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But as a commanding officer, I could not afford to have a winner 
on the defense side, so I would have him shipped over to my side, 
to the command side, and have him prosecute the cases. 

When I was a commander a t  Fort Riley, I did that, and so did 
all the other regimental commanders, and I am sure that my general 
would not permit some bright young attorney to defend the cases. 

I f  I had one that was that bright I would put him on the range or 
on my own trial team, and I am not impugning myself as being an 
exception to that. I am relating the facts the way I saw them in the 
Army u to 18 months ago. 

Mr. 8 REECH. SO in your estimation the counsel who is provided 
the defendant is not comparable to the prosecution? 

Mr. PAFSSH. The defense counsel was in some instances the dumbest 
lieutenant in the regiment. I don't mean to be facetious, but I am 
telling you that the game wasn't always played fairly. 

Mr. CREECH. Colonel, in your experience have you had occasion 
to observe similar procedures in the other services, in the Navy or 
in the Air Force, or the Marine Corps? 

Mr. PARISH. Well, sir, in the petitions that I have handled for the 
VFW I have noticed that the defense counsel assigned are not the 
same people, of the same caliber that the trial counsel people are. 
And the same thing applies to these boards. The man that is recorder, 
that lays out the charges-and I have been a sergeant and prepared 
these charges-is an articulate individual that would probably be 
an assistant adjutant, he is not the fellow that I would bring in off 
the range or out of the motor pool to offer the accused as the defense 
counsel. 

Mr. CREECH. I would just like to ask you a question based on in- 
formation which we received earlier. The gist of the statement which 
me have received is that the recorder really is a neutral party in the 
administrative discharge proceedings when the defendant is not rep- 
resented by counsel, and that, if anything, he is there to assist the 
defendant in presenting his case adequately. Would you feel that 
this is not the case ? 

Mr. PARISH. Well, sir, my experience was he is a prosecution man, 
he is a district attorney type, he is not the neutral at all. When we 
pick out our recorders for a 208 board or a 209 board or an 89 board, 
we pick out someone that is a bright young lieutenant or a captain 
who can successfully prosecute the case. A commander would never 
pick a recorder, for example, who would foul up the prosecution of 
the case, and if he did he wouldn't put him on that job the next time. 

Mr. CREECH. Then you would say, sir, that the information which 
we received in that regard is not correct, based on your experience 
in the Army? 

Mr. PARISH. Well, sir, I don't h o w  who would try to tell you that 
the recorder should be a neutral. He  is there because the command- 
ing officer placed him there to do a job. When I put a recorder on 
a board or a court I expected him to convict. And when my com- 
manding officer asked me who we should pick for a recorder or a 
board, I went down the roster of lieutenants and captains and picked 
out the brightest one I could and recommended h ~ m  to my colonel 
when I was a sergeant. 

Mr. CREECH. And in your view is this consistently done? 



Mr. PARI~H. Yes, sir. I never saw any commander pick a recorder 
that was neutral. 

Mr. CREECH. I realize that you are speaking on the basis of your 
experience in the Army. Do you have any reason to believe or any 
information to indicate that the same type system is employed in the 
Navy or in the Air Force ? 

Mr. PARISH. Sir, the only knowledge I have of that is the petitions 
I have reviewed in the Air Force. I have no personal knowledge that 
the Air Force would pick a neutral as a recorder, in fact the recorders 
that I have noted in the Air Force petitions are very competent people, 
because they obtain convictions. I don't know much about the Navy 
except that I served with the Navy in the amphibious operations, and 
they were too busy a t  that time to be prosecuting people in courts or 
boards. 

Mr. CREECH. The subcommittee was told this morning that the 
Army's Judge Advocate School down at  Charlottesville is doing a 
very h e  job, and also the field judiciary program of the Army was 
commended. I wonder if you are familiar with the school and with 
the rogram. $. P m s ~ .  Well, sir, I have not been at the school. Their prod- 
ucts have come on the line to help us with legal troubles. And the 
attorney in the Army is usually a very competent officer. The trouble 
is that there aren't enough of them. I n  all these board regulations 
you will always see "counsel will be provided, if available.'' 

For example, out here at Fort Mead you might find 1 or 2 for 
8,000 or 10,000 troops. So this attorney is too busy doing paperwork, 
reviewing and prosecuting general court cases to ever come down on 
the line and defend the lowly G I  that is up against a board or a court. 

This school in Virginia is comparable to our JAG School at  In- 
dianapolis, and it is something that the JAG should have done years 
ago. This circuit rider system that I believe you mentioned works 
rather well from the attorney's point of view, but some of the com- 
manders don't like it, because the circuit rider is not under their 
jurisdiction, and if I am a commander, I can't fill out his efficiency 
report like I could if, say, Major Stover were under my command and 
he didn't get enough convictions, then I could throw him out. 

Mr. CREECH. I would like to go back to the point that you just made 
about the availability of counsel, the defendant will have counsel 
reasonably available, and when reasonably available he will be an at- 
torney. What was the situation under your command when service- 
men wanted counsel, insisted upon counsel being an attorney, and the 
counsel was not readily 'available? Were the hearings postponed to  
make available trained counsel? 

Mr. PARISH. NO, sir. The petitioner was merely told that "We have 
no attorneys available, we only have two here for the whole post, we 
only have five here for the 10th Division and all the other post 
people'-as, for example, at  Fort Riley. At Fort Riley we had about 
20,000 troops, and maybe a dozen attorneys that were in the Judge 
Advocate General Corps. These people were busy doing the primary 
mission of prosecuting general courts, reviewing contracts, and de- 
fending the Army in tort cases that may have arisen. They didn't 
have time to go down and defend some G I  that was in trouble. Now, 
when it is a general court, of course, then the CG would, through his 
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JAG, appoint a competent legal counsel under the provisions of para- 
graph 27(b) in the MCM. But otherwise trying to find an attorney 
would be very remote. 

Mr. C ~ C H .  Well, how was the determination made, or how was 
it made during the time that you were in service as recently as 8 - 
months ago? 

Mr. PARISH. We just told them that they didn't have any, so. 
Mr. CREECH. I would like to ask this. When you have a number 

of boards with a number of cases and you have some counsel there, 
how is the determination made as to which individual will receive 
representation by trained le a1 counsel ? 

Mr. PARISH. We just to1 f them none will, because the attorneys are 
busy on the general courts. We also had a form, sir, we would push 
this under the accused's nose, it says, "I have been offered counsel." 
Now, to you that may mean an attorney, or to somebody else i t  may 
mean somebody in the orderly room that is not busy. And of course 
the accused would sign saying, "I do not desire counsel," because he 
didn't know whether he was going to get Lieutenant Dumbjohn or  
some busy captain that had 10 minutes to prepare the case. 

Mr. CREECH. Colonel, the subcommittee was told by the Assistant 
Secretary of Defense for Manpower that the administrative action 
during which administrative discharges are processed provides for 
specific procedures and safeguards which must be observed. He said 
that he felt it was so important that he was quoting them verbatim 
for the subcommittee. And among those is the provision, "to be repre- 
sented by counsel who, if reasonably available, should be a lawyer." 

Now, on the basis of what you have said, I have assumed that was 
at Port Riley-is that where i t  was? 

Mr. PARISH. Yes, sir. 
Mr. CREECH. That in the case of these boards legal counsel was never 

available. 
Mr. PARISH. Never available. 
Mr. CREECH. Was never available to any serviceman who was ap- 

pearing a t  any of these boards. 
Mr. PARISH. Never. O r  at  Port Meade or Nurembur or Stuttgart B or Korea where I served, none were ever available. nd the other 

day I called a G-1 out there and asked him if he ever did have a 
lawyer available, and I was told no. And I have told Mr. Wheeless 
in the Department of Defense this same thing a few months ago, that 
what they think may be true in the Pentagon just doesn't operate that 
wa on the line. 

B a t o r  ERVIN. Colonel, I hope you are a little pessimistic in your 
outlook. I have known a lot of people in the Army that came out, 
officers and enlisted men, and I would hate to think that all of them, 
when they got ready to put on their uniform, lost all desire to see 
justice administered to such an extent that they all wanted to get con- 
victions. Does no military officer in a case he is assigned to prosecute 
ever come in and say that the case ought to be dismissed? 

Mr. PARISH. Well, I have heard of one case like that. 
Senator ERVIN. Well, that is encouraging. 
Mr. PARISH. It was a long time ago, sir. 
Senator ERVIN. NOW, in addition ordinarily they have a Judge 

Advocate, do they not P 



Mr. PARISH. Yes, sir. The T.O. & E. in an Army division calls 
for usually three field-grade officers. I haven7t seen a T.O. & E. for 
about 6 months. And it has a group of junior officers who do the work 
of prosecution and defending. And the worst part of the system is, 
suppose that you are the colonel and Stover is the trial counsel 1 
month and I am the defense counsel, then after a couple of months 
we highport and change over, and then I start presecuting, and 
Brother Stover starts defending. I11 the meantime,.you are making 
out both of our efficiency reports. Of course, I am in there fighting 
when I am prosecuting, and you have two teams, you see, the attackers 
and the defenders. And then you have us highport and change over 
after a couple of months. That part of it to me 1s very base. I know 
when we were teaching the Japanese how to reorganize the army they 
wondered what kind of a system was this where you had thern change 
sides like that all the time. 

Senator ERVIN. We used to have a major for the judge advocate of 
a division. 

Mr. PARISH. Yes, sir. 
Senator ERVIN. And the commander of the division ordinarily, if 

some case came up, usually turned to this man and asked him to investi- 
gate it to see whether there should be a prosecution or not, and he 
investigated it. And in my experience, most of these men were 
trained in the law and had some small amount of compulsion to do 
justice. 

Mr. PARISH. Yes, sir. That is the procedure under 32(b) of the 
MCM. Now, the trouble with that is that today the 32(b) officer is a 
field-grade officer-he may be a busy artillery man, a lazy doughboy, 
or somebody else. And those 32(b) investigations are held by the 
laymen. And, of course, that 32(b) officer may be a qualified attor- 
ney, and he is a judge advocate general officer when it is before a 
general conrt. I don't quarrel with that system provided the proce- 
dures are followed. The trouble is, when you get into reviewing the 
records, say, before the discharge review board, or the Board for 
Correction of Military Records, you find the accused has been under 
quadruple jeopardy. And that is the thing that is bad. I f  a man 
were tried and convicted and punished and paid his debt to society, to 
the Army, that is one thing. But then when you take two courts and 
board him, boot him out of the Army and give him his second 
jeopardy, and then, thirclly, take his veterans' benefits away, y?u have 
him under a t,hird jeop~~rdy. And then, fourth, you smear him with 
an undesirable discharge from one of these boards. Then you have 
provided a bill of attainder that reaches down to his grandchildren, 
because he can't get a job, even our forms 57 for the Federal Govern- 
ment mould preclude him from ever getting by any of the personnel 
oEces. And now we have a citizenry of over a million people who 
have been denigrated by this type of thing. Actually, there is a 
quintuple jeopardy there. 

Mr. CREECH. Colonel, in appointing these boards, when you 
appointed a board of this sort, what procedure was followed ? 

Mr. PARISH. Well, sir, usually we took a roster of the officers- 
well, I will give you an example. I n  the 3d Armored Cavalry Regi- 
ment we always used the 6's7 that is, the commanders, because, for 
instance, if yon four gentlemen were company commanders and were 
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sitting on the board, and Comrade Stover was up before the board, 
and Brother Robinson Everett voted fcr acquittal, and he came out 
of my company, then we would transfer Stover over to Everett's com- 
pany. So that teaches the commanders that when they sit on a board 
they had better vote for a conviction. And that is the way we 
operated. 

Mr. C ~ C I I .  Now, does your ex erience indicate that there was any 
command influence over the boar t; s-apart from what you have just 
indicated, that there might be some predisposition, because you might 
end up with a man under your command? I11 other words, would 
the convening officer, the nlan who conveneci the board, and the man 
who, I presume, might be the same individual who was having the 
serviceman up before the board, would he-were there ever any ~ n d i -  
cations that influence was exerted by him, by the convening officer on 
the hoard ? 

Mr. PARISH. Well, sir, the present processes evade the evidence of 
command influence, because before we put Stmer up before this board, 
we have already sent a disposition form to the commanding officer 
saying, LLWe need the board to boot Stover out of the Army, because 
he has got his two courts-martial." 

For instance, in the 7th Army we have memorandums, and in the 
2d Army, once a man has two conrts-martial he will be consid- 
ered for a board. Then, in compliance with those circulars and 
memorandums, we submit Stover's name to the commanding officer for 
board action, and his adj~ttant tells the courts and boards sergeant, 
"Run up another tailor shop, me have got to measure Stover up 'for 
a board." 

So this thing is rather routine. And the commanding officer ini- 
tials the Dl?. He  knows Stover is going to be boarded. 

Mr. CREECH. Were you ever presented w ~ t h  any quotas, did you 
ever have m y  quotas for administrative discharge? 

Mr. PARISH. Well, we weren't resented quotas, we were told, for 
example, in the 371st Armored I n  f' antry Battalion, to get them all O L I ~  

if they had two or more courts. I n  fact, one example was, one 
accused- 

Mr. Cnmcrr. Excuse me. Was there any time element for the 
courts-martial ? 

Mr. PARISH. Forty-eight hours. 
Mr. CREECH. YOU said two or more. I n  other words, if a man had 

been in the service for 19 years and had been court-martialed once 15 
years ago and once 3 years ago, was there any time element 1 

Mr. PARISH. Three years. 
Mr. CREECII. Within a 3-year period ? 
Mr. PARISH. No, that was the old criteria for previous convictions. 

But now when you check a record over in the Pentagon and you have 
worked before these boards, they go back to ab initio, to the very 
start of the action, which is the day you first came in the Army. 

Mr. CREEOH. And the seriousness of the offense has nothing to do 
with it ? 

Mr. PARISH. It is the cumulative effect. It is the same thing of 
having your whole ast revealed before you. You may have a man 1 that has 19 years, li e a case that I had the other day, this Charlie 
Cooke case. It went all the way back to his article 15, way back in 
World War 11. 
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In  fact, in another case, the Stratton case, that was a World War I 
case, and they brought up a company punishment against him, and 
that was in 1918. 

And you are never clear. It is s~mething like a venereal disease 
record, you never get rid of it. 

Senator E n u s .  Colonel, may I draw the inference that the military 
law as administered in the Army is tantamount to Lydford law, which 
is described in the verse: 

I oft have heard of Lydford law 
How in the morn they hang and draw 
And sit in judgment after. 

Mr. PARISH. That is about it, sir, because there is no rehabilitation, 
the record is always upon you, and you are always under this quin- - - . .  

tuple jeopardy. 
Mr. CREECH. With regard to rehabilitation, the subcommittee was 

told that prior to the co&mencement of the formal proceeding every 
effort was made to rehabilitate the individual, and that, only when 
reassignment, counseling or other rehabilitative efforts have proven 
fruitless, is he considered for separation with less than an honorable 
discharge. 

Mr. PARISH. Well, sir, I don't know who made that statement, but 
I should like to take the gentleman on a tour of a few outfits and find 
out why you have this conflict of policies, where in one case we are 
going to boot the people out after two courts-martial, and yet we have 
another policy that says we are going to rehabilitate them. Now, 
the Air Force does make an effort to rehabilitate some of these young- 
sters. But the Army has gone out of its way to close down its stock- 
ade and show that the cost per man has gone down. And the rehabili- 
tation effort, if any, is spurious, it just doesn't exist that I have ever 
seen. 

Mr. CREECH. Did you ever reassign personnel as a means of rehabili- 
tation, or letting them know that they were being considered for board 
action? 

Mr. PARISH. I have never boarded a man under my command. I t  
happened one time when I was on leave that a man was boarded in 
my regiment. We had some strong generals like General Shey and 
Terry Allen, and those people who never boarded a man. They main- 
tained that the company commander was responsible for his troops, 
and that was his problem, and they didn't want us bringing our 
problems to them. And they didn't compromise our function of com- 
mand at  all. That is where a lot of the trouble is. 

For instance, on these board actions over here in the Pentagon, you 
will see Sergeant Jones says so and so, derogatory comments about the 
petitioner. Then you will see Lieutenant Brown making the same 
statement. It is repetitious hearsay, and it lacks specificity. And 
finally, you are before the board with six or eight statements made by 

eople who aren't even available before the board most of the time. is o there is no way that you can confront your accusers. It lacks due 
process. 

Mr. CREEGH. Also the subcommittee was told that, before the board 
hearing is concluded, the soldier is afforded full opportunity to present 
evidence or to call witnesses in his behalf to the extent that they are 
reasonably available. 
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Mr. PARISH. Well, sir, I should like to point out one thing. The 
boards do not apply the rules of evidence. And that is one of the 
greatest weaknesses in these boards, because you cannot have due 
process of law without rules of evidence. 

Mr. C ~ E C H .  The subcommittee was told that, after all the evidence 
is in, the board will recommend either a discharge and the character 
thereof or retention in the service, including a trial period to be 
assessed a t  a later date so as to permit rehabilitation. 

Mr. PAFUSH. That is true of the 635 series in the A m y  with which 
I am most familiar, to provide that outline. However, how could 
we rehabilitate a man that had a court-martial in 1950 and another one 
ill 1960, and under the 7th Army policy and the 2d Army policy 
he has to be moved out4f3uppose you are a commander and 
you buck that policy and say, ' W e  are going to rehabilitate Stover, 
he has only had a couple of courts for missing bed check, and we are 
going to give him a chance to rehabilitated." I would be bucking the 
commanding general's policy if I sought to rehabilitate him. I f  I 
showed that policy to General Clark in Germany they would laugh a t  
me, they would say, "Well, what about our policy of two courts- 
martial out !" 

Mr. CREECH. Are you thinking of a case in point, sir, when you say 
that a man might receive an administl-ative discl~arge as undesirable 
for military service on the basis of missing two bed checks over a 
10-year period in military service ? 

Mr. PARISH. I would like to tell you, sir, about the Sepulveda case. 
That occurred in October of 1956. Sepulveda was the soldier of the 
moilth in October 1956 in the 371st Armored Infantry Battalion. He  
wanted to go home and see a girl in Brooklyn. He  couldn't get any 
leave, and he had plenty of leave. So he missed bed check once and 
got his first summary court. And then lie got another court just before 
Christmas of 1956. And he asked a t  the time if he had to miss bed 
check the third time so that he could qualify for his 208 board. So 
we obliged him with the 208 board and sent him home. And of course 
that is an AWOL charge under article 86. 

Mr. EVERETT. Colonel Parish, one final question, and then I want 
to ask Mr. Stover some questions about the material submitted to the 
subcommittee. I n  the selection of court members would it be possible 
to determine the composition of the court in order to achieve a par- 
ticular objective ? 

Mr. PARISH. Yes, indeed. Otherwise you wouldn't get your con- 
viotions. 

Mr. EVERETT. Now, I would like to ask you about three of the cases 
that were submitted to the subconlmittee by the VPW. The fifth case, 
attachment No. I, relates to alleged command influence on a board 
where the first board recoinniendation was for retention in the service, 
and then a second board recommended an undesirable discharge. I 
have a twofold question about that. 

First, was the recommendation of the second board executed; and, 
secondly, was the evidence before the second board, the adverse evi- 
dence, identical with that before the first board, if you recall? 

Mr. STOVER. Mr. Lloyd, I think, handled that case. 
Would you wish to comment on that, do you remember that one ? 
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Mr. LLOYD. I was looking at the case, and might have missed the 
question. 

The first board made its recommendation, and it then went to the 
convening authority. The convening authority disapproved the ac- 
tion of the board and sent i t  back. Then he made another board with 
the same evidence, and the only other evidence that was aclcled to the 
second board was good evidence in favor of the man. 

Mr. EVERETT. NO further adverse evidence ? 
Mr. LLOI?). NO further adverse evidence. 
Mr. EVERETT. He vent, out on an undesirable discharge ? 
Mr. LLOYD. Yes, sir; he went out on an undesirable clischarge. 
Mr. EVERETT. Let me ask you about the sixth case listed there. This 

pertained to a man with 17 years of previous honorable service who 
in his last enlistment-I don't know how inany previous ones there 
had been, it is not stated here-was convicted; by a civil court in 
Massachusekts, of drunkenness and driving under the influence of 
liquor in violation of the a~~tomobile law and endangering the public. 
Was there any evidence against him other than the conviction of 
drunken driving ? 

Mr. LLOYD. NO, sir; that is about d l  there mas. 
Mr. EVERETT. There was no injury to a humm being that resulted, 

no accident, no manslaughter charge, or anything of that sort? 
Mr. LLOYD. NO, sir; not to my knowledge, no injury. 
Mr. EVERETT. SO that it was simply a conviction for drunken 

driving ? 
Mr. LLOYD. That is right. 
Mr. EVERETT. Had there been previous convictions by a civilian 

court, was he a habitual offender, or anything of that sort? 
Mr. LLOYD. There were two violations, only one charge filed, noth- 

ing previous. 
Mr. EVERETT. And it happened that under Massachusetts law, driv- 

ing drunk under these circumstances did carry a maximum of 2 years? 
Mr. LLOYD. Yes, sir. 
Mr. EVERETT. Was that a felony under Massachusetts law, or do 

you recall ? 
Mr. LLOYD. I think it was a 2-year maximum sentence; that would 

be considered a felony. 
Mr. EVERETT. SO he received an undesirable discharge after 17 

years of honoraMe service because of a driving clrunB conviction on 
a first offense, is that right ? 

Mr. LLOYD. That is right, sir. 
Mr. EVERETT. With reference to the seventh case set forth, you 

indicate that the soldier who had 15 years of prior honorable service 
had been accused of absconding with various food items, and requested 
trial. And under the circumstances there was no trial by court- 
martial, general court-martial, but he was discharged with an un- 
desirable discharge; is thxt the way it happened? 

Mr. LLOYD. That is right ; yes, sir. 
Mr. EVERETT. And this was despite his request for a general court- 

martial ; there was no trial at all of any sort in that case? 
Mr. LLOYD. NO, there was no trial. They said they didn't have 

enough evidence to convict him. 



Mr. Emmm. There have been proposals for increasing the com- 
pany punishment available under article 15, increasing the authority 
of the commanding officer, but giving the soldier, sailor, or airman 
an absolute election to choose trial by a court-martial; that would not 
be a summary court, which would be abolished entirely. Would you 
favor this proposal, which would increase the power of the cominand- 
ing officer but would give the serviceman a clmnce to elect trial by 
court-martial 8 

Mr. STOVER. We have no experience upon which to base an answer. 
However, maybe these gentlemen here with me, one of them may have 
some reaction with respect to that proposal. 

Mr. JONES. Am I correct, this would include an alternate proposal 
for the right of trial by court-martial before a law officer, not a 
summary court by a nonattorney officer, am I correct 8 

Mr. EVERETT. Yes, sir; that is correct. 
Mr. JONES. I wouldn't have any firm opinion. 
Would you, Colonel ? 
Mr. PARISH. Well sir, there are two proposals, as I understand, to 

modify the MCM. First, have the old deck court type of punishment 
prerogative with the commanding officer. And the second one is to 
have a special court-martial of one officer who would be an attori~ey. 
I shan't speak for the organization, because, after all, we have a million 
and a half people. But ~f you are asking me for my own opinion as 
former enlisted man and a commanding officer, I should say that lt 
mould be very good for the Army if that commanding officer had the 
authority to take care of his own troubles in his own outfit without 
having a lot of outside interference, provided the jeopardy fell on the 
accused only one time, which is in consonance wit11 our principles of 
constit~~tional law. I f  that company punishment were used against 
the man one time and he was punished once for one offense, then I 
would be for it. 

But the trouble today is that if the man is missing his name tag on a 
shirt he gets an article 15; if he doesn't have his shoes polished he 
gets another article 15. And I would be the first commanding officer 
to give them that punishment, but I would be the last commanding 
officer to take those two articles 15 and use them in double jeopardy 
against that man and board him out, and then have him subject to the 
t r~p le  jeopardy of being precluded from his Veteran's Administration 
benefits. 

Mr. EVERETT. Thank you. 
Senator ERVIN. Mr. Stover, I want to thank you and your asso- 

ciates- 
Mr. JONES. Could I make just two brief points 2 
Senator ERVIN. Ceitainly. 
Mr. JONES. First, I should state for the record that Colonel Parish 

retired in 1960 after 20 years of military service, including a remark- 
able war record in Korea involving heroic achievement, and while in 
service obtained a law degree by resident instruction, and has been 
admitted to practice before the highest court of the State of Georgia. 

And in connection with the VA benefits based on character of dis- 
charge,. and related to the testimony of the witness for the Veterans' 
Administration, perhaps, it is my understanding that if a veteran 
receives a dishonorable discharge by a general court-martial order, he 



is barred from benefits even though the Records Correction Board 
might change the character of that discharge to honorable. Uncler 
those circumstances the mere fact that he was dischargecl by general 
court-martial order bars benefits. I think that is an inequity in title 
38. I realize that title 38 may not be within this committee's jurisdic- 
tion, but since there was testimony on it I thought I should place that 
in the record. 

It is quite disturbing to us. It seems to us that if a man gets an 
honorable discharge after a reasonable consideration by a constituted 
board, it should have the full meaning of an honorable discharge as 
though it had been issued originally. 

Senator ERVIN. I think your observation is well taken. 
Mr. JONES. I might comment, too, that these cases we presented mere 

not identified, but we do havo identification and can present it if the 
committee wishes. 

Senator ERVIN. I am not familiar with the law on the point, but I 
was under the impression that, when the board directed a man's dis- 
charge, this put him in the same status as if he had never received that 
discharge. 

Mr. JONES. I can cite a case with which I am quite familiar, ancl 
others too, in which we obtained a Corrections Discharge, and the VA, 
and this includes the Central Office too, cannot touch it, because he was 
given that discharge by court-martial order. I think it is a provision 
of title 38, and I think it is an ~mfair  provision. 

Mr. EVERETT. Isn't it  your understanding that the Army and the 
Navy on the one hand and the Air Force on the other take differing 

ositions about the effect of action by the Board for Correction of 
hil i tary Records in eliminating the fact of n conviction, and that 
under one of these interpretations a conviction by general court- 
martial still remains, and nnder the other interpretation it is com- 
pletely eradicated ? 

Mr. JONES. Of course, if you eliminate the conviction per se, then 
we have a good case if the discharge is honorable in character. But in 
numerous cases the conviction is not erased, it stands on the record, 
the fact is that he was still discharged by order of general court- 
martial. 

Mr. STOVER. I think it is well understood-and this isn't meant to 
clisavow Colonel Parisli-but most of those views he expressed are his 
own views and not necessarily the views of the Veterans of Foreign 
Wars. Our testimony and our position is founded on established pro- 
cedures, and he mas reciting most of the time his own experience, which 
is not necessarily our official views. 

Senator ERVIN. The colonel was talking mostly about Fort Riley. 
So I trust that all those conditions were not general. 

Mr. PARISH. On the contrary, sir, I found it to be quite general. 
Senator ERVIN. Mr. Stover, I want to thank you and your associates 

for coming in and giving us the benefit of your experience, and also 
calling our attention to the position which the Veterans of Foreign 
Wars has taken in the matter of resolutions on some of the matters 
that we are considering here. 

Mr. STOVER. Thank you very much, Mr. Chairman. 
Mr. CREECH. The next witness is Rear Adm. William C. Mott. 



STATEIENT OF REAR ADM. WIUIAM C. NOTT, U.S. NAVY, THE 
JUDGE ADVOCATE GENERAL OF THE NAVY; ACCOMPANIED BY 
CAPT. MACK K. GREENBERG, U.S. NAVY, ASSISTANT JAG FOR 
MILITARY JUSTICE; AND CAPT. JOHN M. CONNOLLY 

Senator ERVIN. Admiral Mott. 
Admiral Mom. Mr. Chairman, I have n short statement u-hich, in 

view of the hour, I will try to render quickly. 
I am pleased to be called back before the committee for the pur- 

pose of expressing my views in a few areas in which the committee 
has expressed interest. 

The Uniform Code of Military Justice is now over 10 years of 
age, and as I mentioned in my testimony before the committee the 
other day, i t  has survived the Korean war, and i t  appears to be 
working reasonably well. 

The framers of the code, in their wisdom, provided a means by 
which recommended changes to the code could be brought to the 
attention of Congress. Article 67g. requires that the judges of the 
Court of Military Appeals, the Judge Advocate Generals of the 
Armed Forces and the General Counsel of the Treasury meet annually 
for the purpose of surveying the o erations of the code and report- 
ing to the Committees on Armed d ervices of the Senate and House 
of Representatives, to the Secretary of Defense, and to the Secre- 
taries of the Departments. This committee has come to be known as 
the Code Comrmttee. 

As a matter of fact, we meet quite often, more often than once a 
year, to decide what recommendation should be made. 

The Second Annual Report of the U.S. Court of Military Appeals, 
covering the period June 1, 1952, to December 31, 1953, reported on 
some 17 amendments recommended by the Code Committee, of which 
I spoke a moment ago. Subsequent annual reports of the Court of 
Military Appeals reflect continuing study and refinements of the 
changes originally recommended. Despite the submissions made 
annually to the Congress to date, some 10 years, only two minor 
amendments to the code have been enacted. 

By January 1959, some 17 changes to the code were incorporated 
into one omnibus bill. This bill was processed through the Court 
of Military Ap eals, the De artment of Defense, the Department 
of Justice, and t f, e Bureau o 7 the Budget, transmittted to Congress, 
and introduced by Mr. Vinson as H.R. 3387. No hearings were 
held. I n  January 1961, the omnibus amendments were again trans- 
mitted to Congress as part of the present administration's legislative 
program. They have not been introduced. 

The committee staff; that is, the committee staff of the House 
Armed Services Committee, has informally suggested that the omni- 
bus amendments be split into piecemeal legislation. With this in 
mind, the most .vital item in the omnibus bill, which you have heard 
a lot about in these hearings; namely, increasing commanding offi- 
cer's nonjudicial power (art. IS), was extracted from the omnibus 
amendments, brought current, and introduced in Congress as 
H.R. 7656. 

I n  my opinion and in the opinion of the fleet and shore-based 
commanders generally, one of the most serious defects in the code 



results from the inadequate authority of a commanding officer to 
impose nonjudicial punishment upon members of his command for 
minor offenses. H.R. 7656, the presently pending bill, will, I am 
certain, go far toward improving discipline in the Armed Forces, 
without necessity of resorting to the court-martial process with its 
accompanying stigma of a criminal conviction. I sincerely hope 
Congress will enact this legislation into law during the present 
session. 

Senator ERVIN. On that point I would like to ask you a question, 
Admiral. Would this amendment provide that they can inflict such 
punishment regardless of the wishes of the individual on whom the 
punishment is to be inflicted ? I n  other words, does he have any say-so 
a t  all ? 

The reason I asked that question, that is somewhat comparable with 
what we used to call company punishment. 

Admiral Mom. It is company punishment ; yes, sir. 
Senator ERVIN. I n  the Army. I understand their practice is dif- 

ferent from the Navy's. But in the Army the person whom the com- 
pany commander thought should be disciplined was given the option 
of either taking a summary court or submitting to company 
punishment. 

Admiral Mom. That is correct, sir. 
Senator ERVIN. And personally I agree with the company punish- 

ment method, because I think it accomplishes the same result without 
having it on the man's service record. 

Admiral MOTT. Well, I think in probably 99 cases out of 1002 if 
I were an attorney representing a man, even if he had that election 
I would advise him to take the company punishment in order to 
prevent the possibility of getting a criminal conviction on his record. 

However,, you are quite correct, sir. The law allows the Secretary 
of the service concerned to make regulations in this area. I n  other 
words, it gives the service Secretaries the discretion to decide whether 
or not a man should have the right to demand a court-martial in 
lieu of taking this company or mast punishment, as we call it  in the 
Navy. It is equally true that in the Navy the discretion of the Sec- 
retary of the Navy has always been exercised not to give this elec- 
tion. Now in the Navy we believe that this is necessary because of 
our organization and our particular method of operation. 
Perhaps I could make this clear by an example. 

As I understand the Army practice, ~f a man refuses company 
punishment and says, "No, I want to be tried by court-martial," then 
the court-martial is convened by the next superior authority, which 
might be the battalion commander. This is difficult if not impossible 
in the Navy, where you have no superior command with you. You 
are out at sea. A man commits some transgression and the command- 
ing officer takes him up to mast. He is the absolute authority pres- 
ent under long custom of the sea. I f  the man were to say, "NO, I 
won't take commanding officer's punishment," it undermines the cap- 
tain's position of responsibility. It is also a little difficult to find a supe- 
rior authority to convene a court-martial. The only recourse that 
the man would have in that case would be to have some junior officer 
constituted as the court. I ersonally think this would be bad for 
discipline and eventually ba J' for morale in the Navy as we operate. 
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However, Senator, i t  may be that when this bill which is now pencl- 
ing is passed, the Navy will have to reevaluate its policy as to this 
exercise of discretion by the Secretary. It may be, for instance, that 
if the summary court is abolished, which is one of the proposals, we 
might wish to reevaluate this. I11 any event, we would reevaluate it 
depending upon the circumstances and the changes that are made in 
the legislation. 

But I think it would be wrong, sir, for the Congress to write this 
into the law. After all, the Secretaries of these Departments are men 
of very broad experience. The Secretary of the Navy, Mr. Korth. is 
a very distinguished lawyer. I am certain that he would listen to 
arguments on both sides. And if he decided that this election should 
be given under the terms of this new law that is passed by the Congress, 
I am as sure as I sit here that he would say' "No, I believe, after I 
have considered all the facts and the evidence that has been presented 
to me, that we should give the man the election." 

I f  I may add, sir, I was a little bit confused by some of the testimony 
that was given here this morning, or yesterday, rather. As I under- 
stand it, some of the people recommended in one breath the abolish- 
ment of both the summary court and the special court, but still said 
that a man should be given the election regarding company punish- 
ment, which would force him to  a general court-martial. I think 
that would be a terrible mistake. 

Senator ERVIN. I am not convinced about the summary court, I think 
the summary court functions fairly well and serves a useful purpose. 
I t  is sort of like a police court for very petty misdemeanors, or a 
municipal court. 

Admiral MOTT. The Congress hasn't faced up  to this yet, sir. They 
may decide to leave the summary court. That is an optional tool for 
the commander to use. However, again, we have a different operation 
in the Navy. I n  the Navy a sammary court officer is a subordinate 
officer on the same ship. Consider this example : Here is a small ship 
out in the ocean. I t  has 10 officers on it-all juniors. The commander 
can only refer the summary court to one of these junior officers in his 
own coinmand. It is different with the Army, where they can turn to a 
superior command to refer tl10 summnry court. The convening of the 
court and the actual officer who mans i t  is in that superior command. 

Senator ERVIN. I. appreciate very much your explanation and 
reason for the different practices. And I also would be glad if the 
Navy did reconsider and review the policy and see if they still think 
the policy is wise or necessary, or whether they think i t  can be 
modified. 

Admiral Mom. I am absolutely certain that the Navy will, when 
this law is p m d !  if i t  is, reconsider this policy on the basis of what 
the new law says, and the basis of experience over the years. 

Judge, this has been by no means a unanimous opinion in the Navy. 
I know senior officers in the Navy who a t  the very beginning reconl- 
mended that this election should be given to men, especially did senior 
officers in joint commands make such recommendations. But on 
balance, after considering all the evidence, the Secretary of the Navy 
decided not to do it. If  this law passes I am sure he will consider it 
again in the light of the then current evidence. 



Senator ERVIN. Thank you, sir. I n  other words, there are so many 
of them things on which neither the proponents or opponents can say 
they have the absolute truth and the other side has none, is that 
correct ? 

Admiral Mom. That is correct, sir. 
I f  I may continue, sir. I have already indicated during the hear- 

ings to date that another area of difficulty in the administration of 
military justice is in the special court-martial field. Present law, as 
you know, does not require the appointment of a lawyer as a member 
of such a wurt  nor does i t  require the use of qualified lawyers as 
counsel. I n  the great majority of cases involving simple absence 
offenses, violation of lawful orders, or simple assaults, resort to special 
court-martial trial with nonlawyers as counsel pose no particular 
difficulty. Justice is done and the accused's rights are adequately 
protected. 

Senator ERVIN. On that point, is not each naval officer given in- 
struction in the fundamentals of Navy law ? 

Admiral M m .  Well, the law itself requires that certain instruction 
be given to everybody, including enlisted men. I n  the Navy we have 
a School of Naval Justice. Incidentally we are the only service that 
does take our line officers and attempt to instruct them. Also a cer- 
tain number of hours are devoted to this at  the Naval Academy and 
a t  the Post Graduate School in Monterey. But a t  the Navy Justice 
School we have a specific course of 7 weeks' duration designed for 
line officers. Commanding officers will usually survey the roster of 
officers on their ship when they take command to find out how many 
officers are graduates of this school. And if they do not have any, or 
if they feel they do not have enough, the commanding officer of that 
school will soon receive a request for a quota. 

As a former commanding officer of the school, I have many times 
received requests from commanding officers saying, "I don't have 
enough officers on my ship who are graduates of the school, please 
give me a quota." k n d  we always com lied. 

I am aware of the practice in the Xir Force to assign lawyers as 
trial and defense counsel in special courts-martial. As Mr. Fay 
pointed out during his testimony, the Navy has at  present on active 
duty but 471 uniformed lawyers. 

Within our capabilities, we have considered other means of insuring 
the adequate protection of the rights of an accused as well as the 
interests of the Government in the trial of the complicated types of 
special courts-martial. One device which has been used to a limited 
extent is the so-called "dockside court." This practice involves ap- 
pointment of lawyers as trial and defense counsel in areas of con- 
centrated naval activity where such lawyers are available. Hom- 
ever, in view of the limited number of lawyers in the Navy and the 
burden that is already placed upon them in carrying out their primary 
assignments, it  has not been possible to expand the "dockside court" 
concept to any degree. 

You have asked me to comment on the so-called "B" bill. Before 
doing so, I should like to make it clear on the record that this bill 
has not been coordinated within the executive branch of the Gov- 
ernment and I do not know whether or not it conforms to the pro- 
gram of the President. However, you have asked for my personal 



views on this matter and I am pleased to state them. This bill, if 
enacted, would eliminate the summary conrt-martial, and that is 
what you spoke about a moment ago, Senator. 

This trial forum has been criticized by the Court of Military Ap- 
peals, by the American Legion, and others. I would favor giving u 
this type of court if additional commanding officers7 power is granted: 
The "B" bill provides for a one-officer special court-martial to be 
used at the option of the convening authority and the accused. A 
qualified lawyer certified by JAG for such assignment would con- 
stitute the one-officer court. Additionally, the L'B" bill provides for 
a law-officered special court-martial. The law officer for this court 
would function just as he does at  present in a general court-martial. 

What that means is simply this. You would have the regular spe- 
cial court made up of three officers, and then in addition you would 
have a law officer just as you do in a general court-martial. 

This, too, is an optional type court but the option is with the 
convening authority only, depending largely on whether or not a law 
officer is available to him. These two new types of special courts- 
martial would have a salutary effect upon the fairness and adequacy 
of the trial, absent the availability of qualified lawyers as counsel. 

Still another provision of the "B" bill provides for a one-officer 
general court-martial with the law officer sitting as the single officer. 
This would be tantamount to a jury-waived trial. 

These two proposals (H.R. 7656 and the "B" bill) if enacted will 
go far toward strengthening the judicial process and at the same 
time insure to an accused his constitutional rights. 

And I might add that this Code Committee, of which I am a mem- 
ber, made up of the judges and the JAG'S, favors the enactment of 
these bills. 

When Mr. Fay, the Under Secretary of the Navy, appeared before 
this committee, he mentioned briefly in response to a question by 
counsel that the Navy had under consideration the establishment of 
a specialized law officer program which would service all general 
courts-martial convened in the naval service and in the Marine Corps 
as well. 

My recommendation for the servicewide implementation of,this pro- 
gram has gone forward and 3 days ago was approved by the 
Commandant of the Marine Corps. I n  view of the highly technical 
nature of a law officer's assignment and the relatively few cases in 
which the average officer has the opportunity to sit, we found that 
the incidence of law officer error was relatively high under a hit-or- 
miss assignment of such officers. During the past year we in the 
Navy tested the program through a pilot organization in the Navy 
and a similar organization in the Marine Corps. It is my opinion 
that the specialized law officer program is well suited to the needs 
of the Navy, is economical and will materially improve the adminis- 
tration of justice in the general court-martial field. We hope to have 
the program fully implemented by mid-summer of this year. 

That completes my prepared statement, and I will be happy to try 
to answer any questions you may have. 

Mr. CREECH. This morning the subcommittee was told that the 
Judge Advocate Genera17s School, the Army school at Charlottesville, 
has made a very fine contribution to the administration of military 



justice. And I wonder, sir, about the Navy's school at Newport. You 
mentioned that it was for line officers, and I presume that would 
not be comparable to the Army school? 

Admiral MOTT. Well, I have to explain that a little bit. The school 
at  Newport is primarily designed for line officers, but as a matter 
of policy we pnt our lawyers through it. When we procure a young 
lawyer from the Officers Candidate School at  Nemport he is "fresh 
caught" both as a line officer and as a lawyer. So we require all of 
our new lawyers to go through this school. 

NOW, when I was in command and Captain Greenberg here was the 
executive officer, we used to split our classes into sections so that v e  
monld have all lawyers in one section and all line officers in another. 
By so doing you could talk on different planes and wouldn't have 
heterogeneous classes. 

I n  addition, I have great belief and faith in the Army Judge 
Advocate's School at  Charlottesville, and have been a supporter of 
the school for 10 or 12 years. Recently I succeeded in convincing 
the Navy that me should have a lawyer on the teaching staff at that 
school. I now have such a lawyer down there. 

I n  addition, I have an annual quota, or the Navy has an annual 
quota, of lawyers to send to that school as students. So that in effect 
we take advantage of the Army JAG School and the Navy's as well. 
I have recently received a request from another service which I said 
I would cheerfully honor if made to me formally to allow some of 
the nonlawyers to go to our School of Naval Justice at  Newport. 
So it is a cross-educational and cross-fertilization field as far  as I am 
concerned. 

Mr. CREECH. Sir, it has been proposed here during the course of 
the hearings that, in view of the shortage of lawyers in the various 
services, when attorneys are needed for appearances to represent 
servicemen, if they are not readily available in one service, there might 
be some interchange of counsel. I wonder, sir, if you feel that it 
would be advantageous to have one service school such as the school at 
Charlottesville, in which all of the lawyers would be trained for the 
military service, and perhaps another school such as the one that you 
have at Hewport for all the line officers who were not lawyers? 

Admiral Mom. It would be a little difficult to plan the curriculum 
of such a school, because the Judge Advocate Generals of the various 
services have different responsibilities under the la$w. 

Now, let me give you an example. I n  the Navy, for reasons which 
are mainly historical, the Office of the General Counsel handles all 
of our commercial and procurement law, whereas in the Army the 
Judge Advocate General of the Army, if I am not mistaken, has re- 
sponsibility for this type of law. Since we do have somewhat differ- 
ent responsibilities, it  mould be a little difficult to have a curriculum 
which mould satisfy everybody. 

I suppose it doesn't hurt anybody to take some law he won't use. 
I took a lot of it in law school myself. Rut that would be one of the 
problems. And as I have already said, Mr. Creech, we do utilize 
their school and they utilize ours. 

Mr. C ~ E C H .  NOW, sir, I wonder if you feel there would be any 
difficnlty, for instance, in a Navy lawyer defending a serviceman 
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who might be in the Army, or in the Marine, or the Air Force, if 
there were such an exchange of legal service personnel. 

Admiral Mom. Well, such performance is permissible now, and if 
you will recall, in my testimony the other day I told you about an 
actual case where an Army officer-and i t  was a famous case, the 
Colonel Fleming collaboration case-requested one of my officers as 
defense counsel. I determined that this o5cer was reasonably avail- 
able, and he, a naval officer and a very competent attorney, did defend 
Colonel Fleming in that court-martial a t  Port  Sheridan. 

So that can be done now. I notified Washington t l ~ a t  this mas going 
to happen. Whether there should be more of such cross-use is a matter 
which I feel has some overtones and undertones which should be 
thoroughly considered. But it is permissible under the law now. 

Mr. CREECI-I. It is just not done to any great extent at this time? 
Admiral MOTT. That is correct. 
Mr. CREECH. Admiral, you stated that the pilot program of the field 

judiciary which the Navy had in operation has been snccessful, and 
that you expect to have i t  in full operation by n~iclsuininer. Is  that 
correct, sir ? 

Admiral MOTT. A formal decision putting i t  into effect on a serv- 
jcewicle basis has not yet been made by the Secretary. As Mr. Fay 
testified the other day, he has i t  under consideration. It must st111 
be processed by recommendation of the Chief of Naval Operations 
nnd his adviser, the Chief of Naval Personnel. I would espect the 
Secretary of the Navy would be ready to  make a clecision on this mat- 
tor within a meek or two, or perhaps amonth a t  the outside. 

Mr. C R ~ C I L  Admiral, you have indicated here-at least you have, 
if I recall correctly-that you have approved, and that the Marine 
Corps has approved this program. I would just like to ask you, what 
is the basis of opposition, if there is any? Now, the subcommittee 
has been told informally that there is opposition by the Bureau of 
Naval Personnel to this type of program. 

Admiral MOTT. There has been some opposition in the past. But 
the Chief of Naval Operations, Admiral Anderson, after a briefing 
by me on the subject which he requested, sent me down to Norfolk to  
.peak to  the type commanders and explain the program to them. I 
found that mast of the opposition was based on a misunderstanding 
of what the program was all about. I haven't had a chance to talk 
to  the Chief of Naval Personnel about his attitude on this subject 
since my tr ip to Norfolk. But I really do not think that there is any 
serious objection to this program now, I may be oversang~~ine, but I 
think i t  so proves itself on its merits that i t  is very difficult to fild 
opposition to it. That ismy own personal opinion. 

One of the objections to  it was the method of making out the fitness 
report. Some commanders felt that the lam officers should be marked 
only by the commander and not have a fitness report marked by the 
Judge Advocate General. Some commanders, while they agreed that 
the fitness report shou.ld be marked by both, wanted the primary re- 
port to be made out by the commander and the current report to be 
made out by the Judge Advocate General. 

As long as the Judge Advocate General gets to make out a report 
which goes directly to the man's record, I would not object to making 
out the concurrent report. This is my own personal feeling. I do 
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believe, however, it is important, if you are going to have a judiciaiy 
program of this type, that the Judge Advocate General be permitted 
to make out a fitness report. And I feel that way for this reason : He 
really is the only one who follows the professional work of the law 
officers through the appellate system. He is the one who observes 
how their rulings stand up as the case flows through the chain of our 
appellate system. Therefore I feel, as far as the professional qualifi- 
cations of this man are concerned, I should make out a fitness report. 

Furthermore, the law puts upon the Judge Advocate Generals of 
all the services the responsibility which is vested in no one else. The 
law says that the Judge Advocate General is the only person who can 
certify a law ogicer as qualified to sit as a judge. Likewise he is the 
only man who can decertify him. So in effect the Judge Advocate 
General is the only person in the service who can make or break 
a law officer. 

Mr. CREECH. YOU have heard some of the testimony here this after- 
noon, and I am aware that you have followed much of the testimony 
which we have received at  these hearings. I wonder if you would 
comment on some of the questions which have been osed here this P afternoon pertaining to the fairness of proceeding be ore the various 
boards, for instance, the Board for Correction of Naval Records. 

Admiral Mom. Well, it so happens that I have argued a number 
of cases myself as an attorney before the Board for the Correction 
of Naval Records. It is probably a good thing I became the Judge 
Advocate General, because I made a record over there of never having 
lost a case before them. My luck was about ready to run out. So 
you might imagine that I am rather artial to the procedure before 
this Board. Frankly I never argue dp a case before a board which 
did not bend over backward to hear the side of the accused. 

It was mentioned here earlier by a witness that boards didn't fol- 
low the rules of evidence. As an attorney representing individuals 
before the Board for Correction of Naval Records, I always found 
this to be a great advanta e because I could get in hearsay evidence 
myself, and frequently i d .  I found both the recorder and the 
exanliner for the Board for the Correction of Naval Records to be 
very fair in the way they allowed counsel to present the case. I 
couldn't ask for a better atmosphere in which to t r  a case. 

Now, this is only my own personal experience. S u t  I found it very 
refreshing. 

Mr. CREECH. Would you care to comment on the boards which give 
the administrative discharges? Do you have experience there, sir, 
that would enable you to comment on those boards? 

Admiral M m .  Well, of course, occasionally such cases come before 
the Board for the Correction of Naval Records, after the fact. I have 
had no experience-persona1 experience-before the boards you speak 
of. But some of the lawyers in my office have represented people before 
them, and have found that the -I am talking about the Washington 
level boards now, not the field io ards-and they have found that they 
had a fair hearing before them. 

Let me just ask Captain Greenberg, if I may. 
Yes, he confirms what I thought to be a fact, that lawyers in my 

office appear quite frequently before the Board in Washineon, and 
they have never come and reported to me that they were getting other 
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than a fair opportunity to defend their client before the Board. They 
may not always win, but as Judge Ervin remarked earlier in this 
hearing when I was here, lawyers have a habit of complaining if they 
lose a case. 

Mr. CREECH. Earlier this afternoon you heard a description of the 
manner in which the court-martial is designated, and also a discussion 
of the competence of the trial and defense counsel in court-martial 
proceedings. I wonder if you would care to comment on this? 

Admiral Mom. Well, this was a very strange procedure that I heard 
described today, and of course I know nothing about how they work 
things in the Army. You would have to recall an Army witness to get 
evidence on that point. But in the Navy I just never heard of such 
n system. I n  the Navy when I was a district legal officer, which would 
correspond to being a judge advocate of a division, I used to rotate 
my people, certainly. For instance, you have already had before you 
one of the best trial lawyers I ever had work for me in Commander 
Neff. 

Now, Commander Neff was an incomparable defense attorney. But 
so was he a good trial counsel. I f  a lawyer is to qualify some day 
to be a judge; that is, a law officer, he must of necessity, if he is prop- 
erly trained, walk down both sides of the street. That is to say, he 
must have represented the Government and he must have represented 
the defense. 

Now, very early in the game the Court of Military Appeals was 
critical of using the more experienced man as trial counsel and the 
less experienced man as defense counsel. From the very first days 
of the criticism on this score by the Court of Military Appeals, we 
have always bent over backwards in the Navy, or a t  least I have- 
and such other commands that I have personal knowledge of-in 
putting the more experienced men in as defense counsel. But natu- 
rally you can't leave a man in as a defense counsel forever, you must 
move him into other duties if he is to be adequately trained to become 
:t law officer-as Commander Neff was. 

And to use him again as an example, I shifted him from defense 
counsel to trial counsel so that he would qualify to be a law officer 
o r  a judge at a later date, which he did. 

Mr. EVERETT. Admiral, going back to the explanation that you 
gave to the chairman for the absence of any option in the Navy to 
decline article 15 punishment, why is it that it applies to all sailors 
in the Navy-and I gather all Marines-whether they are on board 
ship or whether they are based at  Norfolk in a large oceanside in- 
stallation where plenty of summary court officers would be available? 

Admiral MOTT. First of all, let me say, we are talking about a very, 
very small percentage of cases. I n  fact, they may be nonexistent in 
the Navy. I called over this morning anticipating that you might 
nsk this question to ask if we had any complaints in the Navy 
from men who were refused the right to court-martial in lieu of 
mast punishment. I was informed that we have had no such com- 
plaints in the Navy that we knew of. I have never heard of one. 
So we seem to be pretty happy with this system. 

But to go specifically to your question, assuming that there was 
a complaint-which we don't know about-it mould be difficult to 
have one r ~ d e  for the shore-based commands and a different rule for 



the ones at sea. I nlean, in the interest of uniformity i t  woulcl he 
hard to say to a man who was in a destroyer in a port, for instance, 
"Well, you c1oa7t have the right of election, but if you were at the 
receiving: station here you would." 

Mr. EVERETT. Admiral, isn't that exactly what has been done in 
one form or another in article 15 in stating who may be confined? 
Isn't that determined by whether someone is attached or embarked 
on an ocean vessel ? 

Admiral Mom. I believe that that is true under the present lam. 
Rut I am also informed by Captain Greenberg that the "A" bill would 
correct this. 

Mr. EVERETT. Under the "A" bill wouldn't they take out the word 
"attached" and limit i t  just to the people who were embarked on a 
vessel ? 

Admiral Mom. Captain Greenberg informs me that the correc- 
tional custody would be applicable whether he was ashore or afloat. 

Mr. EVERETT. But certainly under the existing law there is a clif- 
ferentiation made which could have been made by the Secretary of 
the Navy in granting an option to naoal personnel without significxat 
inconvenience? 

Admiral Mom. That is right. But what I am saying, Mr. Everett, 
is that I simply don't know what all the shouting is about. If  the 
subcommittee has any complaints from naval personnel who have 
been denied the right to elect court-martial in lieu of mast, I would 
like to know about them, because we don't have any in the Navy that 
I know of. 

Mr. EVERETT. Isn't i t  always a possibility that this long-established 
custom mag just have been accepted as natural, and it may never 
have occurred to anyone to complain? 

Admiral MOTT. 1 guess you don't know the enlisted man in the 
Y a y .  

1 think the reason for i t  is that most of them realize that they are 
a lot better off with the company punishment, which is the idea I 
started out with. 

Mr. EVERETT. I n  that event, if they are much better ofl with the 
company punishment, wouldn't this mean that there would be no loss 
from the Navy's standpoint in granting this option, since it would 
seldo~n he exercised? 

Admiral Mom. Mr. Everett, this is one of the arguments that I 
promise you will be presented to the Secretary if this bill is passed. 

Mr. EVERETT. WOW, Admiral Mott, let's look for a moment, if me 
may, at mother type of organization. This pertains to a letter that 
was sent to the chairman on February 28 by Under Secretary Fay. 
And i t  relates to his testimony given on February 20, 1962, when you 
were present. I would appreciate your clarifying this passage. 

Admiral MOTT. I did not write this, and I have not seen it, bnt I 
will try. 

Mr. EVERETT. Let me read the passage, and perhaps you can give 
us your interpretation thereof. Mr. Fay writes : 

I n  connection with the question concerning the disposition which is made of 
pending undesirable discharges, when the man involved requests trial by court- 
martial, I answered that  invariably the  man was given the benefit of the doubt 
and discharged under honorable conditions. 
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He then adds: 
I hope I did not create the impression that any man can avoid an undesirable 

discharge merely by requesting trial. Actually, the only category of cases in 
which this question arises is that of the sex pervert. In the other two cate- 
gories, the civil conviction cases and the habitual offender, there is normally 
no occasion for the question to arise. 

Now, my question is this : Does Mr. Fay mean that in this category 
of cases concernin sex perverts you do give the man the benefit of the 
doubt and invaria 6 ly discharge him with an honorable discharge, or 
does he mean something else? 

Admiral Mom. That is right. I f  he demands a court in one of 
these sexual pervert cases, you do give him the benefit of the doubt. 
Now, I judge that he may have also been saying, however, "We don't 
want this word to get around in other cases, that all a man has to do is 
to demand a court, and he gets an honorable discharge." 

Mr. EVERET~. He meant then that this does not apply to the civil 
conviction cases and the habitual offenders, is that right, but it does 
apply to the single category of cases which we are asked about. 

Now, Admiral, during the portion of Mr. Creech's questions to an 
earlier witness about the Navy brochure, I thought I observed you 
shaking your head vigorously when it was stated that the Navy was 
going to give out a brochure which would replace the pretrial instruc- 
tions. Perhaps I misinterpreted your gestures at that time; I would 
like for you to clarify : What is the Navy going to do with the pretnal 
instructions ? 

Admiral M m .  I think I was shaking my head at something my 
secretary said to me, sir, that had nothing to do with the brochure. 

Mr. EVERETT. SO the brochure is on the runway ? 
Admiral Mom. That is right. We have every intention, if we can 

get the brochures cleared, of putting it out. 
Mr. EVERETT. And that will supplant the pretrial instructions? 
Admiral Mom. Yes. The handbook now, Captain Greenberg in- 

forms me, is with Army and Air Force for clearance. 
Mr. EVERETT. If  they do not clear it, would you still go ahead and 

put it out? 
Admiral Mom. w e  might 
Mr. EVERET~. There has been some confusion about the following 

situation. A case is taken to the Correction Board involving a con- 
viction by court-martial. The Board says, "You shouldn't have been 
convicted.'' Now, the subcommittee's understanding has been that 
there was a difference between the Army and the Navy, on the one 
hand, and the Air Force, on the other, as to what happened in that 
particular situation. 

Admiral Mom. That is correct. 
Mr. EVEREIT. In  the Navy is the conviction eradicated when the 

Correction Board finds there is a mistake, or does it remain? 
Admiral Mom. I believe it is our interpretation in the Navy under 

an existing opinion of the Attorney General that it cannot be 
eradicated. 

Mr. EVERETT. NOW, irrespective of the correctness of the inter- 
pretation of existing law, would you favor a change in that law so 
that the fact of the conviction could be eradicated if the Board deter- 
mined a mistake had been made? 
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Admiral Mom. Well, the Congress has set up a rather thorough 
review now with the civilian court, the Court of Military Appeals, 
and the Court of Military Appeals can reconsider a case for some 
time after their decision, I don't know just how long it is. 

Mr. EVERETT. That is only on points of law, isn't ~ t ,  Admiral? 
Admiral Mom. You are talking about a court-martial conviction. 
Mr. EVERETT. I mean, the Court of Military Appeals is only review- 

ing a point of law, and I assume the Correction Board would be con- 
fronted with new evidence? 

Admiral Mom. This is a very difficult question, Mr. Everett. And 
I wonder if I might submit an opinion for the record on this after 
I have had an opportunity to study the case and talk to the recorder 
for the Board for the Correction of Naval Records. 

(The memorandum referred to follows :) 
THE JUDGE ADVOCATE GEINEBAL O F  THE NAVY, 

Wash.hgtcm. 
Memorandum for Senator Ervin, chairman, Subcommittee on Constitutional 

Rights, U.S. Senate. 
Subject: Extension of authority of Board for Correction of Naval (Military) 

Records to review convictions by courts-martial. 
1. I n  my testimony before your subcommittee on March 1, 1962, I requested 

permission to submit a memorandum concerning my views a s  to whether the 
authority of the Board for  Correction of Naval Records should be extended to 
permit review of convictions by courts-martial. 

2. The Navy's position a s  set forth in  its answer to  Aide Memoire questions 
9 and 10 reflects the view that  the Board for  Correction of Naval Records not 
being a n  established appellate tribunal in  the court-martial system, may not wipe 
out a conviction. The Navy's position is strengthened by opinions of the Attor- 
ney General. 40 Op. Atty. Gen. 504, 508(1947) ; 41 Op. Atty. Gen. 8 (1949). 

3. I personally would oppose enlarging the jurisdiction of this Board for  the  
following reasons : 

( a )  There is no substantial need for such expanded authority. The Uniform 
Code of Military Justice provides for  multiple reviews of courts-martial con- 
victions on questions of both fact and law. This framework of statutory law has 
been interlaced with a considerable body of decisional law that  demands each re- 
view to be full, fa ir  and impartial. Thus, in my opinion, the safeguards in  the 
present system a r e  more than sufficient to  insure justice, and any additional 
review by a Correction Board would lbe almost totally fruitless. 

( b )  The Uniform Code of Military Justice recognizes that  there may be isolated 
cases of injustice due to fraud on the court or newly discovered evidence. I t  
therefore authorizes a petition for  a new trial on such grounds within 1 year 
from the date of the convening authority's action in  a case. For  some time now 
i t  has  been recognized tha t  the 1-year limitation might not be realistic, and 
the so-called omnibus bill (H.R. 3387, 86th Cong.; DOD legislative item 87-29, 
87th Cong.) proposed increasing this period to 2 years. This legislation, if 
enacted. should prevent any injustices that  may presently occur, 

(c)  The provisions for a petition for  a new trial in  the Uniform Code of Mili- 
t a ry  Justice apply only to  cases i n  which a relatively severe sentence is approved 
(Dismissal, dishonorable o r  bad conduct discharge, and confinement for 1 year 
or more). For cases of lesser gravity I, a s  well a s  my predecessor, have con- 
sidered that  corrective action similar to the civilian writ of coram nobis may be 
taken by a convening or supervisory authority. 

4. For the foregoing reasons and bearing in mind Article 76 of the Uniform 
Code of Military Justice which deals with finality of courtemartial judgments, 
I would oppose enlarging the jurisdiction of the Board. 

Mr. EVERETT. This would be your opinion of what the law should 
be, not necessarily an interpretation of what it is? 

Admiral Mom. Yes, sir. And I don't like to give curbstone opin- 
ions without considering all of the facts and the legal issues involved. 
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Mr. EVERETT. Recently I noticed in the JAG Journal, an excellent 
publication under the auspices of your Department, an opinion which 
apparently was to this effect-that a sailor who had been convicted 
by a civil court and discharged as an undesirable, and who later was 

ardoned, cannot obtain a change in the character of the discharge. f wondered whether this is the general position of your Department, 
or how this type of situation involving a conviction which in some way 
is overthrown, whether by appeal or by pardon, is treated when it 
comes to changing the character of the discharge. 

Admiral Mom. Well, there are two kinds of pardons, as I under- 
stand it, one which is a pardon with innocence, and is ve 
and another, the usual type, is one which admits the 
theless pardons the man. So, query, should you, i 

effect change the fact of your guilt? 
ordinary type pardon, the very usual one, be able to go back and in 

Now, one of the cases which I argued before one of these boards 
over in the Bureau was the case of a man that had been convicted of 
several offenses involving moral terpitude. And even after we got a 
pardon for him we found that he couldn't get any pay because of the 
application of the Hiss Act. Ther, we had to go before another board 
in the Navy and argued with that board that because of the pardon 
the man should be reenlisted. And I might add in t l i s  case the Navy 
did reenlist the man-and then put him in the Fleet Reserve so that 
he would be entitled to retirement. 

But those cases are very unusual. 
Mr. E~RETT. YOU mentioned the Hiss Act. Am I correct in my 

understanding that a summary court conviction has on many occa- 
sions disqualified men from receiving benefits by reason of the Hiss 
Act ? 

Admiral M m .  I wouldn't say on many occasions, no. But there 
have been some cases, a very few, where this has happened. We would 
like to see this removed. And I believe this has been. 

Mr. EVERETT. NOW, some question arose in connection with the 
testimony of an earlier witness as to the function of a recorder. I am 
not sure of the Navy nomenclature, but isn't there an official in the 
Navy Field Board who is required to present the evidence to the 
board, and isn't he sometimes labeled a recorder, and isn't he really a 
sort of prosecutor for that proceeding? 

Admiral Mom. Well, the only recorder that comes to my mind is 
the recorder for the Board for the Correction of Naval Records. He 
has the function of presenting the evidence to the Board, that is true. 
But I never found him or looked upon him as a prosecutor. I always 
found him very fair. As counsel for the party, I was always allowed 
to go talk with the particular examiner that was preparing the case. 
I sometimes felt that they really did better for my client than I could 
do myself. 

I honestly was very impressed with the fairness of the recorders 
and the examiners that work for the Board for the Correction of 
Naval Records. 

Mr. EVERETT. Admiral, is it possible that some confusion may exist 
in connection with the questions Mr. Creech asked you, in that he may 
have been referring to the Army and Air Force practice, which I 
believe involves a designation of a recorder at  the field board level, 



whereas the Navy apparently restricts this term to the Correction 
Board ? 

Admiral Mom. I don't h o w  of any recorder. 
Captain Connolly informs me that there is a recorder in each field 

board in the Navy, and that this recorder does present the Govern- 
ment's case. I have never witnessed a field board in the Navy, and 
I don't know anything about them. And I don't think my lawyers 
do either. 

Mr. EVERETT. IS the recorder a lawyer? Perhaps this question 
would be better directed at Captain Connolly than you, since he is 
more f amiliar with that particular ty pe of procedure. 

Captain CONNOLLY. Almost never. 
Mr. EVERETT. Bu,t he would be analogous to the trial counsel in 

the special court-martial ? 
Captain CONNOLLY. That is correct. He presents the Government's 

case. 
Mr. EVERETT. IS he charged with the duty of representing the 

accused any more than a district attorney has certain responsibilities 
in the interest of justice? 

Captain CONNOLLY. NO more than that. 
Mr. EVERETT. Admiral, two final questions relating to command 

control. While you have testified that you know of no instances of 
defense counsel being switched because they were too good, isn't it 
a fact that there have been recurrent complaints which have come to 
your attention, perhaps, relating to instances in other services of the 
defense counsel being assigned to claims activities, legal assistance, 
and so forth, because of alleged proficiency in getting light sentences 
and acquittals? 

Admiral Mom. Well, I think, very early in the operation of the 
code, when we had admirals who sat as permanent presidents of the 
general court, there was a tendency on the part of those admirals to 
take charge and to put on report a defense counsel who got too good. 
I believe there were several isolated instances early in the operation 
of the code where these successful defense counsel were changed. 

I can assure you that I know of no such cases within the last 5 years, 
and if one happened while I was the Judge Advocate General, I 
would take the promptest kind of action to see that i t  didn't happen 
again. 

Mr. EVERETT. Then, Admiral, you do recognize that the possibility 
of use of effectiveness or fitness reports to control the court member 
or counsel is a danger against which the Navy and the other services 
must be alwavs vigilant ? 

Admiral Mom. There is no question about that. But I just feel 
that in the Navy we have stamped out whatever practices existed 
early in the days of the code. I would appreciate any such cases be- 
ing brought to my attention. 

Briefly, I would takesteps to see that it didn't happen again. 
Mr. EVERETT. Thank you, Admiral. 
Senator ERVIN. Admiral, there is rt question I would like to put 

to you. You may not wish to answer it at this time. but there seems 
to be a widely held feeling. both with respect to undesirable discharges 
by the Navy and other branches of the service, that the present 
method of granting those discharges should require some additional 



law or some additional regulations to make certain that the person 
to whom it is contemplated such a discharge should be granted would 
be given more notice and an opportunity to .present in an effective 
way anything he has to say on the subject, and perhaps be represented 
by counsel. 

Do you have any other observations you would care to make to the 
committee on that point with respect to the Navy procedures? 

Admiral Mom. Well, first of all, Judge, I think that the effect of 
these hearings has been most salutary. I am sure that the services, 
as a result of these hearings, even if the committee doesn't make any 
recommendations, will review their practices, and if possible, do some 
of the things which you have suggested. 

I n  the Navy we do, at  the appellate level, have an opportunity for 
a man to appear in person and to have counsel. I get requests in my 
office to provide counsel for people, and I have never refused anybody 
that came in and asked for counsel. 

At the field board levels we have been considering, since these 
hearings started, trying to see whether or not in contested cases; that 
is, in the unusual case where a man protests his innocence and re- 
quests counsel, whether or not we couldn't stretch that "if available" 
clause a little more than it is now stretched to see that he was provided 
with counsel. 

All I can think of, Judge, is that we will make every effort that 
we possibly can withid our personnel limitations along those lines. 

Senator ERVIN. AS a matter of fact, is it not true that in a very 
substantial percent of cases where a serviceman is granted a discharge 
of that character, that the receipt of that discharge is an advantage to 
him, as well as an advantage to the Navy, in getting rid of a person 
who is unfit ? 

Admiral Mom. I believe that to be true, because in many cases, 
had he stayed around, he would probably have received a much more 
severe discharge ; yes, sir. 

Mr. CREECH. I have one last question 1 would like to have the 
admiral's views on. 

Admiral, we have received a number of recommendations from a 
number of individuals that there be a separate JAG Corps for the 
Navy. I wonder what are your views with regard to that recommenda- 
tion, and what effect you think it would have in alleviating your lawyer 
shortage ? 

Admiral M m .  Well, my views on this score are a matter of public 
record. I am in favor of the JAG Corps, because I think it would be 
better not only for the purposes and aims of this committee, but i t  
would be better for the Navy. I think a JAG Corps will make i t  easier 
to recruit lawyers, it will be easier to retain them, and we will be able to 
give our client, the Navy, better service. 

As a matter of fact, there is now pending before the Congress a bill 
to create a JAG Corps which has the approval of the President of the 
United States, the Secretary of Defense, and everybody else that you 
must get approval from when you go through the legislative process. 
That bill was introduced early last year by the outgoing administra- 
tion. But it was also reworked through the chain by the new adminis- 
tration and specifically approved by the Bureau of the Budget and the 
new administration. 



I can only hope that there will be hearings on that bill and some 
action will be taken. I personally endorse i t  completely and thor- 
oughly. I have talked to my Secretary about this. He is unfamiliar 
with it. He hasn't been in office very long, and he has promised to 
hear a briefing on the subject within the matter of a very few days. He 
may at the end of that briefing take some action of his own to try and 
bring about a hearing. 

It would be unfair of me to suggest what he will do until he has had 
a chance to be brlefed on this particular bill and about which he knows 
very little. 

Mr. CREECH. Thank you, sir. 
Senator ERVIN. Admiral Mott, the subcommittee is gmteful to you, 

Captain Greenberg, and Captain Connolly for making your appear- 
ances here and for giving us the benefit of your views on these matters. 

Admiral M m .  Thank you, sir. 
Senator ERVIN. The committee will adjourn. 
(Whereupon, at  5 :35 p.m., the subcommittee adjourned, subject to 

the call of the Chair.) 
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TUESDAY, MARCH 6, 1962 

U.S. SENATE, 
SUBCOMMI~E ON CONSTITUTIONAL RIGHTS 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 2:07 p.m., in room 457, 
Old Senate Office Building, Senator Sam J. Ervin, Jr .  (chairman of 
the subcommittee), presiding. 

Present : Senators Ervin, Hruska, and Keating. 
Also present: William A. Creech, chief counsel and staff director; 

Robinson 0. Everett, counsel; and Bernard Waters, minority 
counsel. 

Senator HRUSHA. In  the absence of our chairman, Senator Ervin, I 
have been asked to preside over the early portion of this hearing. 

We have scheduled for today's business witnesses who will testi T on the general subject of constitutional rights of military personne 
The first witness to be called will .be Mr. John J. Finn, legal coun- 

sel for the American Legion. 
I understand, Mr. Finn, that you are to be accompanied by Mr. 

John Mears, a member of the legal staff. 
Mr. FINN. That is correct. 
Senator HRUSEA. Just be seated there someplace so you will have 

easy access to the committee reporter and also members of the 
committee. 

STATEMENT OF JOHN J. FINN, CHAIRMAN, SPECIAL SUBCOMMITTEE 
ON UNIFORM CODE OF MILITARY JUSTICE AND COURT OF 
MILITARY APPEALS, OF TRE AMERICAN LEGION; ACCOMPANIED 
BY JOHN S. MXARS, LEGISLATIVE REPRESENTATIVE, THE 
AMERICAN LEGION 

Senator HRUSKA. You may proceed in your own fashion, Mr. Finn, 
to give your testimony in whichever way you desire. 

Mr. MEARS. I am a representative of the legislative commission of 
the American Legion. 

Our witness today is Mr. John J. Finn. Mr. Finn was formerly a 
member of the national executive committee of the American Legion. 
He has also served the department of the District of Columbia as 
judge advocate for 6 or 7 years and when the code was originally being 
formulated and considered by Congress, Mr. Finn was then the spokes- 
man for the American Legion and has been so ever since in connection 
with this subject. I am happy to present Mr. Finn. 
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Senator H~USKA. Thank you very much for that fine introduction. 
Mr, Finn, you may proceed. 
Mr. FINN. I thank you, gentlemen, for the opportunity to address 

you concerning this le slation. I have been a member of the bar of 
the Commonwealth of fi assachusetts for about 30 years and-33 years, 
actually. I am also a member of the bar of the Commonwealth of 
Virginia and of the District of Columbia. 

I am a member of the Supreme Court bar, the bar of the U.S. Court 
of Military Appeals, among others. 

I have submitted to you a statement in which I indicate what my 
background is with relation to the subjects which are under consider- 
ation, including the fact that I spent 33 months in the U.S. Navy as 
a naval o5cer reviewing general courts-martial, and I spent some of 
that time on various boards set up by Mr. Forrestal, who was then 
the Secretary of the Navy. 

I have been a member of a committee of the American Legion since 
1956, and I am presently the chairman of that committee, which is 
set up to investigate into matters concerning military justice and the 
Court of Military Appeals. 

We have fled a report with the American Legion,. and by mandates 
of the Legion from time to time, the recommendations of that com- 
mittee have been ladopted by the American Legion. 

These are mangates to th? committee to seek certain legislation and 
to oppose certairi other legzslation. 

By not referring to the etatment and reading it in full, I do not 
mean to ignore any part of it. But in view of the press of time under 
which you gentlemen are operatm I believe it probably would be 

statement. 
d more beneficial to all of us if I ma only the salient portions of that 

I n  the statement, I refer to this report on the Uniform Code of 
Military Justice and I think we have marked it "A" and attached it 
to the statement. 

Senator HRUSKA. Yes. We have that, Mr. Finn. 
Mr. FINN. The reason for this is that we conceive that nobody can 

fully understand all of the aspects of military justice without some 
investigation into the background, what constitutes military service, 
the di5culties that the military operate under during time of war, and 
so forth. 

The greater part of that rep& deals with the nnderlyin reasons 
for the position which we have taken up to now and which hope to 
state here today. 

f 
Senator HRUSKA. Mr. Finn, in order that we will get this in the 

record, we want to say first of all thak your statement will be placed in 
the record in its entirety; also, this exhibit A consisting of the report 
on the Uniform Code of Military Justice will be accepted for the 
record and for the use of the mmmitrtee. 

Mr. FINN. Thank you. 
(The document marked "Exhibit A" is as follows:) 
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, REPORT OF THE SPECIAL COMMITTEE 
on the 

UNIFORM CODE OF MILITARY JUSTICE AND THE UNITED 
STATES COURT OF MILITARY APPEALS 

To J. Addington Wagner, National Commander, The American Legion, and t o  
the Delegates Assembled in the 38th Annual National Convention of The American 
Legion held a t  Los Angeles, California, September 3-6, 1956. 

The Special Committee created pursuant to  Resolution No. 172 adopted a t  the 
37th Annual Convention of The American Legion, held a t  Miami, Florida, October 
10 through 13, 1955, submits herewith its report: 

CREATION OF THE COMMITTEE AND MEMBERSHIP 
Resolution No. 172 adopted a t  the 37th Annual Convention of The American 

Legion held a t  Miami, Florida, October 10 through October 13, 1955, directed the 
National Commander to appoint a committee of lawyers to: 

1. Conduct a survey of the operation of the code since enactment to determine 
whether amendment thereof is desirable or necessary and, if so, to recom- 
mend to the next National Convention of The American Legion such neces- 
sary and proper amendments; and 

2. To investigate and report to said National Convention its hd ings  as to the 
complaints and charges made, and amendments to the code suggested, by 
military and naval personnel and establishments with the view to determin- 
ing the truth or accuracy of the charges, the validity of all complaints and 
the necessity for amendments suggested or recommended by these sources; 
and 

3. To investigate, and report to  said National Convention its lhdings as to, the 
work of the United States Court of Military Appeals for the purpose of as- 
certaining its effectiveness in carrying out the spirit and the letter of the 
Uniform Code of Military Justice.' 

The committee was to  investigate the operation of the Uniform Code of Mili- 
tary Justice, and of the Court of Military  appeal^.^ 

Pursuant to the authority thus vested in the National Commander by said reso- 
lution he, on December 16, 1955, appointed the following named members of The 
American Legion to membership on said committee: 

Franklin Riter, Salt Lake City, Utah, Chairman 
John J. Finn, Alexandria, Virginia 
Carl C. Matheny, Detroit, Michigan 

Each member of the committee has been in the active practice of law for a 
great number of years and is now engaged in the active practice of law. Messrs. 
Riter and Finn participated in and represented The American Legion in the legis- 
lative processes preceding the enactment of both the Elston Act and Uniform Code 
of Military Justice. 

MEETINGS OF THE COMMITTEE AND ITS PROCESSES 
The National Commander convened the committee a t  Indianapolis, Indiana, on 

February 23 and 24, 1956. At said meeting the committee agreed upon methods and 
means of conducting its investigation and perfected arrangements for internal 
organization of the committee making division of labor among the committee mem- 
bership. It was agreed that it would be necessary to conduct interviews with offi- 
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cers and personnel of the Armed Services charged with the administration of mili- 
tary justice, civilian ofacials of the Department of Defense, judges of the Court of 
Military Appeals, civilian attorneys engaged in practice before the Boards of Re- 
view, the numerous administrative boards of the Armed Services and the staff of 
the Court of Military Appeals, and civilians who had knowledge of matters pertain- 
ing to Governmental administrative practice and procedure. Since the committee 
was and is in truth a voluntary civilian organivltion without power to compel the 
appearance of witnesses, the committee recommended to the National Commander 
that he solicit the cooperation of persons whose information, advice and counsel 
would be of value in the investigation of the administration of military justice. Ac- 
cordingly, on March 22, 1956, the National Commander addressed personal commun- 
ications to 29 selected individuals inviting them to an interview with the committee 
a t  a time and place stated in Washington, D. C. This list of invitees had been 
screened with care to the end that the committee would secure the assistance of 
persons who presumably were best informed on the functioning of the Uniform 
Code of Military Justice and the Court of Military Appeals. The list included the 
Chairman of the Joint Chiefs of Staff, the Judge Advocates General of the three 
Armed Services, the judges of the Court of Military Appeals, representatives of the 
Judge 'Advocates Association and Reserve Officers Association, civilian officials of 
the Department of Defense, and civilian attorneys engaged in practice before the 
Boards of Review, the Court of Military Appeals and the numerous administrative 
boards of the Armed Forces. In addition, the American Legion Magazine, the Na- 
tional Adjutant's Letter, the National Legislative Bulletin and the National Security 
Coriunission Newsletter, during the ensuing weeks carried notices soliciting from 
the general public information as to cases which might indicate a miscarriage of 
justice in the Armed Forces. 

On Monday, April 30, 1956, the committee convened a t  the Washington Head- 
quarters Office of The American Legion a t  1608 K Street, N. W. and during the 
ensuing week interviewed important and informative witnesses. The testimony and 
statements of the persons thus interviewed were stenographically reported in 767 
pages of testimony. In addition, an exceedingly large number of exhibits repre- 
senting statistical data and detailed administrative information as to the processes 
of justice under the Uniform Code were received in evidence. The Chairman of the 
Joint Chiefs of Staff and the Judge Advocates General of the Army and Navy for 
reasons which they asserted required their passivity in this investigation did not 
favor the committee with their information or advice. However, the Judge Advo- 
cate General and Assistant Judge Advocate General of the Air Force were ex- 
tremely cooperative and helpful and presented themselves in person for interview. 
The committee feels that St is but just and fair to express its appredation and 
thanks to Major Generals Reginald C. Harmon and Albert M. Kufeldt for their co- 
operative and valuable assistance. Likewise the judges of the Court of Military 
Appeals &d their administrative assistants appeared before the committee and 
have rendered invaluable service. Due acknowledgment is also made to the repre- 
sentatives of the Judge Advocates Association and Reserve Officers Association for 
their asistance, and to the members of the legal profession who gave freely of their 
time and knowledge the committee expresses its appreciation. 

The committee has secured and has been favored by a large number of mono- 
graphs and articles written by experts and scholars on the subject of the adrninis- 
tration of military justice under the Uniform Code and has given close study to the 
same. Many of them bespeak most careful research and were written by lawyers 
of high standing in the profession who are particularly informed in this specialized 
field of the law. In addition, the committee has had the benefit of two most valu- 
abld reports prepared by research committees of unquestioned ability and standing. 
The flrst is the report to the Congress by the Commission on Organization of the 
Executive Branch of the Government, commonly known as the Hoover Commission, 
on the subject of Legal Services and Procedure with accompanying report of its 
Task Force on that subject. The second document of material aid to the committee 
is the report of the Special Committee on Legal Services and Procedures of the 
House of Delegates of the American Bar Association made a t  the mid-year 1956 
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meeting of the House of Delegates in Chicago in February 1956. Mention should 
also be made of the report of the Board of Directors of the Judge Advocates Associ- 
ation made on October 15, 1955, on certain aspects of the administration of military 
justice as set forth in the Judge Advocates Journal of December 1955, and also of 
the Annual Reports of the United States Court of Military Appeals and the Judge 
Advocates General of the Armed Forces and the General Counsel of the Department 
of the Treasury made pursuant to the Uniform Code of Military Justice for the 
years 1953 and 1954. 

The requests of the committee addressed to the public (and made known 
through the publication of notices in the various publications of The American Le- 
gion as above recited) for information concerning cases of miscarriage of justice 
in the Armed Forces proved of little or no value. Approximately 25 communications 
were receivp, from ex-servicemen and all of them mistakenly assumed that the 
committee's function was to attempt to vindicate the complainant or to secure 
mitigation of the severity of his sentence. The committee possessed no authority 
to assume such a task. Cases which appeared to possess merit were referred to Mr. 
J. Leo McCormick, Jr., Attorney a t  Law of Baltimore, Maryland, who voluntarily 
offered his services without compensation to assist ex-servicemen who had run afoul 
of the law. The information contained in these letters did not indicate any pattern 
of injustice which would prompt the committee to direct an investigation into con- 

, cealed recesses. The cases in three or four instances may have had merit, but over 
all they did not indicate any repeated subversions of the processes of justice so as 
to give them evidentiary value. 

Between meetings of the committee the members thereof c~ntinuously com- 
municated with each other by mail, telegraph and telephone, and thereby synchro- 
nized their work. Final meetings of the committee were held in Los Angeles, Cali- 
fornia, on September 2, 3, 4 and 5, 1956, whereat a careful analysis of all evidence 
and information obtained by it was made and this report was placed in final form. 

FUNDAMENTAL CONCEPTS A N D  PRINCIPLES 
O F  THE INVESTIGATION 

The committee before commencing its investigation unanimously agreed upon 
certain fundamental concepts and principles which should guide its procedure: 

1. Discipline in the Armed Forces is fundamental, and no military organization 
can justify its existence if i t  is an undisciplined collection of men. An Army 
without discipline is only a mob. The purpose of an Army (and this term is 
used generally to describe all branches of the Service) is to fight battles and 
win wars. It is not a social service or educational organization. Physical 
training, educational improvement and moral betterment of members of the 
Armed Forces are only means to an end-that of producing ultimately a 
trained, disciplined individual who has learned t o  cooperate with his fellow 
soldiers to the end that their efforts may be coordinated and solidified into a 
dynamic fighting force. It is axiomatic that only through this cooperation 
and coordination of effort an Affective offensive and defensive machine can 
be perfected. Discipline, fairly and equitably enforced, is not only necessary 
to produce a fighting force, but is also imperative in order to minimize the 
losses of manpower which must of necessity arise out of armed c o a c t  with 
an enemy. 

2. Discipline and justice do not necessarily confict. There can be no genuine 
discipline unless it is founded on fair dealing which is free from prejudice 
and arbitrary exercise of power. Justice can be and should be the means of 
creating and enforcing an effective discipline. Injustice which becomes a 
pattern of action in a military organization will surely undermine and even- 
tually destroy discipline. 

3. In the exercise of disciplinary authority (human nature being what it is) 
there must be erected certain safeguards against despotic power. Power- 
drunk individuals car. destroy discipline and inflict gross injustice. 
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4. The recruitment of military personnel through the processes of Selective 
Service has radically altered the basis of an individual's membership in a 
military organization. The old-time concept that an enlistee entered into a 
contract with his Government to perform military services in return for cer- 
tain compensation and allowances has been rendered obsolete. It was based 
on voluntary action by the enlistee. While voluntary enlistment still pre- 
v a s ,  it is overshadowed by the compulsory processes of Selective Service. 
The statement may be hazarded that in times of non-conflict the vast major- 
ity of men are in the Armed Services not by choice but as a result of force 
of law. They enter the Services by virtue of a process of selection mandated 
by law and directed by civilian authorities-not by virtue of free agency. 
Their period of service is comparatively brief. They are not career soldiers, 
but civilians temporarily meeting one of the serious and necessary responsi- 
bilities of citizenship in a free nation. A great proportion of them have not 
attained maturity, and for thousands of them their induction into the Armed 
Services is their k t  adventure away from home and parents. Further, a 
radical change has occurred with respect to the domestic relations of thou- 
sands of service petsonnel. For years the American Army and Navy were 
"bachelor" organizations. Now they are composed of thousands of young 
men who have married and assumed family responsibilities. 

I t  is believed that no reasonable person will disagree with the statement 
that a legal system cannot be administered by persons not trained in the law. 
Much less can it be administered by men who have not had experience in the 
handling and commanding of men but who, because of our present military 
situation, have succeeded to positions of command authority a t  an early age. 
It has been testified that many of our Commanding Field Officers lack the 
experience-which formerly was gained by their predecessors by many years 
of service in low grades. 

Whereas formerly the Commanding Officers and the serviceman's experi- 
ence and maturity of judgment taught each how to get along with the other, 
each now has not that degree of wisdom, acquired through experience and 
living together, which fathers the judgment so necessary to efficient opera- 
tion of an Army, a squadron of airplanes or a fleet. 

These vital facts must necessarily force upon the Armed Services a re- 
appraisemeni of their old established practices, customs and procedures. On 
all facets adjustments are necessary to meet the problems arising out of en- 
forced service, short periods of active duty, the changed domestic status of a 
substantial number of the personnel and the immaturity of officers called 
upon to enforce discipline and a t  the same time to administer justice. On no 
front is the impact of change more keenly felt than in the maintenance of 
discipline and in the administration of justice. As the Armed Forces, them- 
selves, have been compelled to adjust their pperations to the changed condi- 
tions, so did the committee believe that its survey of the administration of 
the Uniform Code and the Court of Military Appeals should recognize the 
situation as i t  exists. 

5. Some authorities contend that under the broad Constitutional power of Con- 
gress "to make Rules for the Government and Regulations of the land and 
naval forces" Art. I, Sec. 8), it is probable that Congress possesses the au- 
thority to abolish all existing processes of justice in the Armed Forces as 
provided in the Uniform Code and in prior Articles of War and Articles for 
the Government of the Navy and in lieu thereof to substitute a system 
whereby Commanding Officers of all echelons would be vested with plenary 
power and authority to administer discipline and justice according to each 
individual oflcer's idea as to what punitive action should be taken, thereby 
substituting a government of men and not of law. Such process would adopt 
the legal philosophy of the Red Queen of "Alice in Wonderland" who had but 
one sentence--"Off with his head." Such idea is, of course, fantastic and pre- 
posterous. It is of course violative of the philosophy of the American Con- 

C81 



stitution and of the American people. Congress cannot pass any law which 
is in contravention of the Constitution, and whatever law Congress does pass 
must have constitutional sanction to be of any validity whatsoever. 

The American people from the days of Washington a t  Cambridge have 
ordained that within the Armed Forces the administration of discipline and 
justice should be consonant with the dearly won principles of the great Com- 
mon Law insofar as the nature of a military establishment permits. One of 
the great principles of justice, according to Anglo-American concepts, is that 
the judicial body-the court-should be free to act without fear of retribu- 
tive action by Government and free from influences or pressures exerted by 
any person. The Uniform Code was enacted by Congress with that concept as 
the great underlying basis with due recognition of the peculiar nature and 
purpose of military organization. Article of War 37-prohibiting coercion of 
and unlawful influence upon a court-was written into the Uniform Code as 
an afarmative declaration by Congress that courts martial should be free in- 
strumentalities of justice--as free as Federal civil courts. Therefore, the com- 
mittee entertains the positive conviction that when Congress declares that 
discipline and justice in the Armed Forces shall be administered according to ., 
"due process of law" as represented by the Anglo-American philosophy that 
the functioning of the military courts should be, in fact as well as in theory, 
courts of justice and not mere instrumentalities of discipline i t  merely re- 
states Constitutional principles. The court's primary purpose is to administer 
justice and not carry out the mandates and desires of a commanding officer. 
Any other concept will render the elaborate provisions of the Code directed 
to the protection of the accused mere pretensions and idle gestures.' 
6. The jurisdiction of military tribunals should not be any broader than is 

necessary to meet the special requirements of military and naval forces 
stationed in the continental United States and abroad in foreign lands. They 
should not possess jurisdiction in times of peace, especially in the continental 
United States in cases where the civil cou-both State and Federal-are 
empowered to act and can act with reasonable degree of promptness. There 
are many reasons for this conclusion, but two principal and cogent ones are: 
(1) the civilian legal profession and the civilian courts, through the process 
of trial and error, have developed traditions, customs and practices which 
find no counterpart in the newly established military "bar" and in the mili- 
tary courts and these traditions, customs and practices, many of them un- 
written, serve to temper the judicial process with mercy and equity; and 
(2) the civilian courts are permanent organs of society and are recognized 
as such, while military courts, as now constituted, are temporary institu- 
tions. Permanency produces experience both as to the judges and practi- 
tioners before the court, and experience in equating human problems has 
no substitute. 

7. A free and independent bar is indispensable to the successful functioning of 
any judicial system. The committee conceived that it was its duty to exam- 
ine into the status of lawyers, both uniformed and civilian, in the Armed 
Forces t o  discover if they were free to exercise their traditional functions 
as legal counselors and advocates independent of the power of command or 
whether they were "captives" to a military heirarchy and were thereby de- 
prived of their inherent professional freedom of action. Ancillary to the 
principal question is the question involving their professional relationship to 
their clients-be it Government or accused--and their opportunities afforded 
them for professional advancement as lawyers and also as officers. 

8. A perfect code of laws by faulty, careless or deficient administration may be 
rendered useless, extravagant both as to financial costs and commihent of 
personnel, and wholly ineffective to accomplish the designed purposes. There- 
fore, the committee believed it must concern itself with details of adminis- 
tration of the Uniform Code by the Armed Forces. 
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The committee unqualifiedly asserts that the foregoing concepts and prin- 
ciples are firmly established by Congressional action; by the opinions and 
conclusions of experienced and unbiased students of the judicial process, in- 
cluding the American Bar Association; by the often repeated statements of 
the civilian ofikials of the Department of Defense and by the actions and 
pronouncements of the vast majority of the intelligent and understanding of- 
ficers in all branches of the Armed Services. In addition, there can be no 
doubt but what informed groups of American citizens support these concepts 
and principles. The American Legion in its advocacy of a National Defense 
system competent and suitable to meet all emergencies has never departed 
from these fundamentals in the administration of military justice and disci- 
pline. The committee, therefore, believed that any investigation to be of any 
fact finding value must be premised upon the philosophy displayed by said 
concepts and principles! 

I ORIGIN OF THE CODE AND CRITICISMS OF IIT 
During and following World War I1 many cases of injustice, instances of the 

defects and shortcomings in the administration of Military Justice and in the dis- 
position of cases under the then existing laws were brought out and dramatized. 
The American Legion with other organizations (veteran, legal and otherwise) pro- 
tested against an outmoded system of Military Justice. The concerted action of all 
groups resulted in the passage of the so-called Elston ActS in 1948. This Act ap- 
plied to the Army and the Air Force only. With unification of the Armed Forces 
plus the fact that many thoughtful critics were of the opinion that the Elston Act 
did not offer solutions to many of the problems, a demand arose for a thorough re- 
vision of military law by Congress. The American Legion was in the forefront of 
those insisting upon sound laws which would afford adequate protection to all per- 
sonnel in military service. After many months of hearings and effort Congress 
passed the present Uniform Code of Military Justice, (herehafter called the Code). 

The United States Court of Military Appeals came into existence as a result of 
the enactment of this Code. 

The membership of The American Legion can take great pride in the fact that 
it was greatly instrumental in the drafting and in securing the enactment of the 
Code which has contributed substantially to the elimination of many former vicious 
practices. Our organization acknowledges its indebtedness to those conscientious 
legislators, who, seeing the necessity therefor worked valiantly for its passage by 
the Congress.' 

The Code is a splendid instrument in the sense that it represents the first real 
and comprehensive effort to create a true legal system in the Armed Forces pro- 
tecting the investment of the Nation in strong military and naval establishments 
by insuring that commanders would be able to enforce discipline but a t  the same 
time providing the means whereby the American system of law would be applied 
to the Armed Services to the extent many have thought impossible in a military or 
naval organization. It further provides protection against faulty administration. 
(See the Reports of the Hearings before the Armed Services Subcommittee of the 
Senate and House in the 81st Congress on H. R. 2498 and S 5857, March, April and 
May 1949)' 

The military and naval. services during the past two years have made many 
complaints concerning the Code. Other persons and organizations have complained 
in terms strangely echoing those advanced by the Services? 

As a result of these complaints emd because of the fact that The American Le- 
gion sponsored National Security Training and played the vital part indicated above 
in the enactment of the Code, many members of The American Legion were ex- 
tremely concerned that perhaps The American Legion had been overzealous in its 
efforts to protect the individual serviceman at  the expense of a strong military 
organization. At the same time it was realized that the complaints could be fal- 
lacious. 
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Accordingly Resolution No. 172, referred to above, was forwarded through 
channels to the Thirty-Seventh Convention of The American Legion held in Miami, 
Florida in October 1955 where it was adopted. 

The complaints from the Services above mentioned have, insofar as they have 
come to the attention of the committee emanated generally from the Judge Ad- 
vocates General and from high ranking military or naval officers. The rank and 
file of the lawyers in the military service do not oppose the Code. (R53)* On the 
contrary they favor it. (R350-351) For the &st time each is able to discharge his 
duties towards his clients without too great fear of retribution. Instances of such 
retribution, however, have been found to occur still. I t  appears that the real ob- 
ject of the criticism is not the Code but the United States Court of Military Appeals. 
The objections stem from the fact that for the t h t  time a civilian court has been 
set as a watchdog over the military and has the power of final decisions. I t  is 
thereby exercising a control that formerly was the personal possession of the Judge 
Advocates General and sometimes surrendered by them to their superiors-the Gen- 
eral Staff of the Army and Air Force and the line officers of the Navy. These offi- 
cers resent the loss of this power. These complaints fall into three general cate- 
gories as follows: 

1) The Code causes considerable delays. 2) The Code costs too much to ad- 
minister. 3) There is a diminution in combat effectiveness caused by the 
Code. 

The Judge Advocates General of the three Services met with the Judges of the 
Court of Military Appeals and with a Committee appointed by said Court for the 
purpose of attempting to eradicate the alleged defects in the Code. Agreement 
was had on some seventeen changes in the Code. However, it is found that a bill, 
H. R. 6583, 84th Congress was prepared and presented by the Pentagon to the 
Congress which went much further than the proposals which had been agreed 
upon and in fact these proposals if enacted would have deprived the United States 
Court of Military Appeals of any further effective part in the handling of military 
trials. In  part, they would have destroyed all the advancements made by the en- 
actment of the Code. In actuality, therefore, because the military apparently 
could not get the Court to approve changes desired by it, which would destroy 
the Court's effectiveness, it, thereupon in effect, abrogated its agreement with the 
Court and the committee and proceeded to sponsor the bill known as H. R. 6583. 
This is a complete violation of the spirit of Article 67 of the Uniform Code of 
Military Justice, wherein Congress provided that the Court and the Services would 
make joint recommendations. 

In this connection, it is interesting to note that although the Services publicly 
make the complaints indicated above, when their representatives appeared before 
a Subcommittee of the Armed Services Committee of the House of Representatives 
to testify on H. R. 6583, little reference was made to the defects in the Code as in- 
dicated above. 

The value of the Code is shown in some of the decisions of the Court of Mili- 
tary Appeals reversing convictions approved by the military? An examination of 
these cases will show a few of the many outrageous practices repeatedly approved 
by the military and which would have gone unchallenged in the absence of the 
Code and the Court of Military Appeals. 

With reference to the charges leveled a t  the Code as to increased cost of ad- 
ministration, no real cost analysis has been presented to substantiate the claim 
made in this regard. No figures seem to be available (at least they are not pub- 
lished) as to costs prior to the time that the Code was enacted. The Judge Advocate 
General of the Navy has indicated that the Code cost $158,000,000 to the Serv- 
ices. Obviously, this statement means nothing unless one has statistics with which 
to compare it. Further, no breakdown of the $l58,000,000 has ever been supplied. 
The operation of the military justice system under previous laws was undoubtedly 
costly too. No convincing proof that the Code has increased costs has been adduced. -- 

All parenthetical references marked (R) refer to paper In the record of testimony taken by the 
committee. 
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The claim that unreasonable delays have arisen because of the processes pro- 
vided by the Code is not proved by substantial evidence. That there are delays is 
not t o  be denied but the fact is that there were time lags in World War 11 (when 
the Code was not in  effect) a s  great if not greater. (R 581-582.) 

In the last analysis it  is our conclusion that most delays which occurred could 
be reduced substantially if the Manual for Courts Martial were to be rewritten 
with the idea i n  mind that the Court of Military Appeals is a permanent institu- 
tion. Hereinafter we discuss the Manual for Courts Martial with more particu- 
larity and specificity. 

As t o  the claims concerning a reduction in combat effectiveness, nothing more 
need be said than to refer t o  the words of Admiral A. W. Radford who, while Com- 
mander in Chief of the United States Pacilic Fleet, reported to the Chief of Naval 
Operations and to the then Judge Advocate General that the Uniform Code had 
not affected combat operations in Korea. In  fact, he went on to criticize severely 
the technicalities and confusion in the Manual. 

In order to facilitate the direction of Resolution No. 172 and to more clearly 
point gut the salient questions involved we have arbitrarily divided our discussion 
into the following main topical heads: 

1. Personnel 
2. Jurisdiction 
3. Trial Courts and Appellate Review 
4. Manual for Courts Martial 
5. U. S. Court of Military Appeals 
6. Discharge Procedures 
7. Miscellaneous 

1. PERSONNEL 
As was stated by your representatives t o  the Subcommittees of the Senate and 

House Armed Forces Committees in 1949, when the Code was under consideration, 
"no Code can be drawn which will eliminate all abuses. You cannot legislate 
changes in human nature!' 

.- It is the view of this committee that if the personnel who are charged with 
the administration of the Code were t o  do so fearlessly and in lawyer-like fashion, 
there would be little need for any changes in the Code. However, the hearings held 
by your committee indicate that the >level of legal service rendered in Courts 
Martial in the Navy has been a t  a very low level; that in the Army these services 
are  somewhat better and that legal services in the Air Force are superior t o  each 
of the other two Services. (R. 217-218,573-579). The Army's uniformed lawyers are 
organized by statute into a Judge Advocate General's Corps. The Air Force has no 
Corps as  such but under the present Judge Advocate General (who has been The 
Judge Advocate General since the inception of the Air Force, and who had been a 
lawyer of many years civilian practice and experience) lawyers in that  service 
have been found to produce superior results because of the fact that they have 
been allowed to work like lawyers and under the supervision of lawyers. In the 
Navy uniformed lawyers serve as  "Legal Specialists." 

Almost every witness who appeared before the committee complained that 
while there were extremely competent attorneys in the Navy's Legal Specialists 
group, by and large the Navy was making no real attempt to secure competent 
lawyers capable of competing with lawyers generally. Until World War I1 the 
Navy had a small corps of ofacers of the regular line who served in the oface of 
The Judge Advocate General a t  various times during their Navy careers. Most of 
them were sent to Law schools several years after having been graduated from 
the Naval Academy. Some of these omcers were admitted to the bar of various 
states. Most, however, never were admitted to  any bar. In  fact, only the last five 
Judge Advocates General of the Navy have had a legal degree from a law school 
or have been a member of any bar. (The immediate predecessor of the present 
Judge Advocate General became a member of the bar within a short time prior 
to the time he was sworn in a s  The Judge Advocate General.) When War came, 
almost all of these lawyers, trained a t  public expense to  do the legal work of the 
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Navy, went to, or remained a t  sea for the duration. Almost all the billets for law- 
yers in the Navy had to be filled by reserve officers called up for the purpose. 
Some retired officers with legal experience also were utilized. 

The net result of this situation was that shortly after the commencement of 
hostilities, the legal setup in the Navy broke down to the extent that it was neces- 
sary for Mr. James Forrestal, the then Undersecretary of Navy, to set up in the 
Navy Department the "Office of the General Counsel." Except for military matters, 
cases involving admiralty, tax, legislation and some other miscellaneous matters, 
the Office of General Counsel from that point forward carried on almost all of the 
important legal business .of the Navy. 

Upon the conclusion of hostilities and because of the experience gained during 
the War, the Navy accepted many reserve lawyers into the regular Navy. These 
are Legal Specialists. They are line officers but they cannot go to sea in command 
functions. Theoretically they are supposed to compete for promotion only with each 
other. They wear the insignia of line officers but a line officer who cannot take 
command of a ship will l l ~ t  progress rapidly or very far competing with officers 
who have such qualiiications. In fact, until the appointment of the present As- 
sistant Judge Advocate General of the Navy, no legal Specialist had ever attained 
the rank of Rear Admiral. The present Judge Advocate General, a legal specialist, 
has since attained to that grade. Legal Specialists have been known to hold only 
one command and that is of the Navy School of Justice which is subordinate to  
the command of the Naval Base a t  Newport, R. I. Navy lawyers are not accorded 
any real professional status (R. 20). They have never had their day in Court 
(R. 63). The Navy has not treated its lawyers with the same consideration as has 
been the case in the Army and the Air Force (R. 217). As to lawyers the Navy has 
not produced as  sharp and capable young men as the Army and the Air Force 
(R. 217). I ts  lawyers with a few exceptions do not measure up to those in the oth- 
e r  Services (R. 220). 

The morale of officers on legal duty in the Navy is low (R. 12, 25). With the 
exceptions noted they have yet to obtain flag rank and thcy belong to no group (or 
corps), giving them professional identity.' I t  should be noted that the first excep- 
tion was made after the Hoover Commission made its April -1955 report on legal 
services and procedure to the Congress in which it recommended a Judge Advocate 
General Corps for the Navy. 

We are advised of a case where, in the Navy, a Commander who, bec~use of his 
objective approach and firm insistence on following legal principles as ,law officer 
of the Court-Martial of a naval officer annoyed the commandant, though a diligent 
and fine job as a lawyer had been done. As a result, the Commander was immedi- 
ately transferred and his record is permanently blotched. (R. 48,49). 

The Navy has never accepted the proposition that the Navy Legal Specialist 
has a dual responsibility of being a fine Naval Officer under the chain of command 
and also professional responsibility as  a lawyer to be sure that the fairest and best 
justice is accorded an accused in the Naval service (R. 41). 

Naval officers who disagree with the line or who furnish honest opinions which 
do not coincide with the chain of command concept, or who believe that a Naval 
lawyer has a professional responsibility as a lawyer have in the past, been placed 
in undesirable posts or have received fitness reports which mar their future hope 
of promotion (R. 12 et  seqs.). 

The main difficulty seems to stem from the fact that the Bureau of Naval Per- 
sonnel or the line of the Navy desires to retain the strong control over the office 
of The Judge Advocate General they have always possessed. The lawyers in the 
Navy, therefore, are controlled and managed through an administrative system of 
command rather than as lawyers are treated in a law firm. Lawyers, whether in 
uniform or out, to be successful and effective, for the clients whom they serve, 
must be managed in the latter rather than the former fashion. 

A uniformed lawyer, to  be of any value to anyone including his clients, must 
have professional independence. He can only have that independence when he 
works for himself or, if he is to be supervised by someone, that supervisor must be 
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another lawyer who is himself free of any command, or.chain of command, in- 
fluence. 

When a lawyer knows that a person not a lawyer is to control his future, and 
his ability to rise to the top of his legal field is controlled by someone not a lawyer 
his efficiency, morale and his independence are destroyed or at  least greatly 
minimized. 

This does not mean that such a lawyer should be so independent that he loses 
sight of the basic principles of the lawyer-client relationship which are largely built 
on the theory of service. The lawyer should always serve his client, and help him 
in every way consistent with the ethics of the legal profession. 

In order to attract and maintain able lawyers and to keep morale a t  a high 
level, there must be provided incentive (R. 20,21,25). Incentive will be provided 
if opportunity for advancement (promotion) is always present but as pointed out 
above, such a promotion system must be free from the military command concept 
and there must be enough high positions available to provide an objective which 
will attract capable and ambitious young lawyers. 

As the present system operates in all of the Services the brighter the young 
lawyer is, the more ambitious he is, the less apt he is to remain in an organization 
which does not maintain an ultimate goal high enough to meet his ambitions. 

All lawyers who enter any of the Services should have the knowledge that on 
their merits as lawyers they can ultimately succeed to the position of The Judge 
Advocate General. They should not be compelled to operate under the conditions 
now existing in the Navy, where they know that their chance of rising to that 
eminence will always be forestalled by someone who is satisfactory to the line of 
the Navy or the Bureau of Naval Personnel (R. 520-522). 

While the situation may not at  first blush be quite as apparent in the Services 
other than the Navy as stated in the last sentence, the operation of the system in 
those Services to all intents and purposes reaches the same result. In short, the 
young lawyer who enters any of the Services today has relatively little chance of 
advancement in his chosen profession and ultimately becoming The Judge -Advo- 
cate General. 

These objectives can be obtained either by administrative action or by legisla- 
tion. Past experience teaches that the administrative approach will not accomplish 
the objective. 

The Hoover Commission concluded that 
"the only way in which a strong professional spirit can be regained by 
lawyers in the Navy, with consequent benefit to the service, is by estab- 
lishing a staff corps for Navy Ofecers who primary duties shall be legal. 
I t  is particularly important that the Judge Advocate General and his assist- 
ants be selected from that corps (discussion concerning recommendation 
No. 18.)' 

H. R. 6172, Title 11, introduced into the House of Representatives in May, 1955, 
(84th Congress) proposes a Judge Advocate General's Corps for the Navy. So 
too d c ~ s  H. R. 6115, Title N, introduced at  the same time. The former blll was 
referred to the ArmeServices Committee, the latter to the Judiciary Committee, of 
the House. Due to adjournment of Congress these bills have lapsed. 

Many of the witnesses who appeared before the Congress in 1949, at  the time 
hearings were held in the House on the Code, were in favor of establishing a Corps 
in the Navy, including representatives of The American Legion." Similarly, before 
the Senate Sub-committee the same recommendations were made." 

Senator McCarren, then Chairman of the Judiciary Committee, wrote: 
"Since the war, the Judge Advocate General has accepted some Reserve 
lawyers in the Regular Navy in the evident hope of regaining some lost 
ground. However, the Navy continues to consider these lawyers as 'special- 
ists' and apparently has no plans for integrating them properly into their 
promotion system, holding fast to the belief that a prerequisite to being the 
Judge Advocate General is the training and experience necessary to com- 
mand a battleship or a division of destroyers. The system presently in 
vogue is not changed in the proposed code. I t  is earnesG hoped that Con- 
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gress will amend the bill so as  to set up in the Navy a system similar to  
the Judge Advocate General's Corps in the Army. Such a system a t  least 
insures that lawyers will do lawyers' work. I t  will have the further ad- 
vantage of enabling lawyers, to some extent, to be promoted on their ability 
as lawyers. They will work as  lawyers a t  all times during their naval 
career and thus furnish the Navy with a type of lawyer qualified to cope 
with those outside the Service and with them they must deal in carrying 
out their naval duties."" 

Every witness who appeared before the hearings of your committee, who had 
knowledge of the subject, and who would comment thereon, recommended that'a 
Judge Advocate General's Corps be set up in the Navy. References appear through- 
out the Record. (For e x a m p l e R .  25.) 

One witness, who represented a Task Force of the Hoover Commission and, in 
that capacity, interviewed many Naval lawyers stated that he heard no "voice 
raised in opposition to the creation of a Judge Advocate General Corps for the 
Navy." (R. 61). He heard otherwise, of only two law specialists in the Navy who 
failed to favor such a Corps. Some 25 per cent of those interviewed took no posi- 
tion. Those who supported a Judge Advocate General Corps included the then in- 
cumbent Assistant Judge Advocate General, the General Inspector of the Office of 
the Judge Advocate General, Legal Officers of five Naval Districts, and the Legal 
Officers of the Pacific, Foreign and Atlantic Fleets. (R. 61,62.) 

Past Judge Advocate General I ra  H. Nunn, and his predecessor both opposed 
the formation of a Corps. Neither of them is a Legal Specialist but is a line officer 
and each is on active duty today in the line in a billet other than legal. 

The Navy Judge Advocate General in 1949 was Rear Admiral George L. Rus- 
sell, an able Naval Officer. His position opposing a Corps was stated to the Sub- 
committee of the House and Senate considering the present Code.I8 

For a succinct and able refutation of the arguments of Admiral Russell we are  
indebted to Henry M. Shine, Esq., of Dallas, Texas. I t  appears in the Federal Bar  
Journal Vol. m, No. 4, October-December 1955, pp 329-333. The views coinaide 
with our own: \ 

"Admiral Russell said the law specialists provided by Section 401 of the 
Officer Personnel Act of 1947 performed sea duty and that their status a s  
line officers permitted them to be of 'extreme value' where they were 
'assigned to small fleet units.' The Navy was thereby enabled to use the 
'law specialists' to perform other line duties and a 'law specialist' was 
not compelled to sit idle in the midst of continuous activity of the ship 
when his law work is a t  a low ebb.' 

"An analysis of Chart n-1-2 of Part VI of the Legal Services and Procedure 
Task Force Report (of the Hoover Commission) indicates that there a re  
only three possible type commands to which either law specialists or un- 
restricted line officers with legal training could be assigned which would 
entail 'seagoing duty.' In a report filed by the Judge Advocate General 
with the Task Group 5, one may ascertain the role of these commands, i.e., 
the Atlantic Fleet command, the Pacific Fleet command and the Foreign 
Area command. In these three major commands, there are 45 separate 
commands with 78 officer-attorneys. I t  is a known fact that the flagships 
of most commands operate almost continuously from home ports. A con- 
servative estimate of the 45 commands indicates that, with the exception 
of the U. S. Service Force and U. S. Destroyer Forces' Atlantic Fleet, which 
have seven and six officer-attorneys respectively, the average is one officer- 
attorney for each command. Because of the size of the command and the  
nature of Naval operations, it  is ridiculous to talk about 'small fleet units' 
or law work being a t  a low ebb, for one officer-attorney assigned to a par- 
ticular command is probably heavily overworked and overburdened with 
legal responsibilities under the requirements of the Uniform Code of Mii- 
tary Justice, coupled with legal assistance activities, military affairs, and 
related law matters. I t  would prove extremely interesting to all concerned 
if the Navy were to publish a list showing the number of Naval officers 
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who are law specialists as distinguished from unrestricted line officers who 
are assigned to 'small fleet units' or to individual ships. I t  ore than 
likely that of the '78 'officer-attorneys' mentioned above, less half are 
law specialists actually assigned to 'small fleet units' or to indwdual ships. 
In view of the work of a supply officer, a doctor, a dentist or a chaplain 
aboard a single ship or assigned to a fleet unit, is it not probable in those 
extremely rare instances where a law specialist's work was a t  a low ebb he 
could be assigned duties similar to such staff officers? Is it  not customary 
for a staf€ officer to  serve on decodii boards, as mess treasurer and the 
like? To assure the Navy of full utii%ion of any officers in the proposed 
Judge Advocate General's Corps, the Commission, in discussing Recommen- 
dation No. 18 clearly stated that Naval Officers assigned to a Corps would 
have 'primary duties' that were legal. That certainly does not preclude 
secondary or collateral duties comparable to those assigned to staff officers 
of the existing Corps. 

"Admiral Russell said that the present system of law specialists was 'work- 
ing very well indeed' and that 'it revealed no major weakness or practical 
Wculty.' In view of the inability, to  date, for a law specialist to reach 
flag rank, of the Navy's recent plea for additional lawyers via Govern- 
mental training, and of the small percentage of junior ranking law spe- 
cialists accepting permanent commissions, plus the over-all low morale of 
the law specialists almost to a ,man, can one gainsay that there are not 
weaknesses or practical difficulties inherent now? Would not a Judge Ad- 
vocate General's Corps provide the only fair, reasonable and positive soh-  . 
tion? 

"A survey of the figure given by Admiral Russell in which he claimed that 
the Naval lawyers are  concerned 50 per cent with military law, the remain- 
ing 50 per cent being a variety of legal matters, would indicate that the 
present Uniform Code of Military Justice is working quite well. If only 
50 per cent of the Naval lawyers' t i e  is spent in military justice, what are 
the reasons for attacking the Code as being time-consuming, etc.? At least 
two admirals on active duty, in addition to the Judge Advocate General of 
the Navy, have seen fit to attack the Code in recent months. Further the 
Admiral (Russell) states 'the formation of a legal staff corps, is subject to 
a broad objection from the standpoint of integration and homogeneity with 
the rest of the officer personnel of the Navy. This has been accomplished 
without the accompanying rigidity of a staff corps by means of the designa- 
tion of officers for special duty in such fields as engineering, communica- 
tions, Law, Naval intelligence, photography, public information, psychology 
and hydrography.' Even those not conversant with the role of a lawyer 
well know that he will be called upon for numerous consultations about 
some specialty be it military justice or admiralty law. I t  is traditional for 
a n  attorney to be counsel and advisor to administrators. That condition 
would continue in a Navy JAG Corps. 

"Item 4 of Admiral Russell's 'Bill of Particulars' against a corps states: 
'(4) Should the Navy law group- be reorganized as a staff corps, the per- 
formance of law duties, including those concerned with military justice, 
would necessarily be restricted to members of the legal corps to the ex- 
clusion of the legally trained general-service line officers. This exclusion 
would have two serious disadvantages: 
'(a) Replacements would be necessary for those general-service line officers ' 

now assigned to law billets, and the Government's investment in their 
law training would in the future be wasted, along with the valuable com- 
bination of naval and legal experience which may be found in those officers. 
'(b) Officers of the legal staff corps would have to be made available on 
ships throughout the world, whereas previously the distribution throughout 
the fleet of general-service lime officers with law training made it possible 
to keep the law specialist officer assigned primarily in central locations. 
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The assignment of legal staff corps officers would frequently be necessary 
on ships having no space available for the quartering of officers whose 
duties are so highly specialized and rigidly coMned! 

"As to point "A", is it not true that only a small percentage of the 54 
Government-trained lawyers of the line were assigned to law billets in 
1954? By law billets, I mean those duties which are primary in nature, re- 
quiring 80 per cent of one's time in professional legal work. The Govern- 
ment's investment has never been fully developed in any event and the 
Task Force legislation provides: 'Any officer of the line or staff of the Reg- 
ular Navy or of the Naval Reserve may, upon acceptance of his application 
therefor by t h e  Secretary of the Navy be appointed a Judge Advocate of 
the Navy, with a rank not to exceed the rank of Commander.' This small 
percentage would unquestionably prefer not to transfer to a corps. Such 
a transfer would seriously curtail promotional opportunity even with the 
three flag ranks provided by the proposed JAG Corps Bill. However, the 
other 41 unrestricted line officers of the rank of Commander or below are 
afforded an opportunity to elect whether they shall perform primarily legal 
or command functions for the balance of their careers. 

"Item 4 (b) of Admiral Russell's statement has been previously answered. 
Very few legal specialists are now aboard 'ships throughout the world.' I t  
is doubtful the number would increase. There were only 73 unrestricted 
regular line officers with law degrees in 1954. I t  would prove a great help 
to any study to know how many, in addition to  the 26 assigned to legal biil- 
lets under the cognizance of the Judge Advocate General, were actually 
serving aboard individual ships or with type commands. Also, isn't the Ad- 
miral somewhat inconsistent? He praises their assignment, few though 
they were, to  'small fleet units' and then says as Corps members they 
'would have to be made available on ships throughout the world.' How 
could the needs for law specialists be increased by a Corps, with only 26 
unrestricted line officers now assigned t o  legal billets out of an available 
73 ? 

"Finally, the JAG Corps would not repeal the present authority of the Judge 
Advocate General to certify non-JAG officers as  trial and defense counsel 
or as law officers. Further Articles 26 and Article I (14) which relate t o  
legal officers and law officers have not been altered. 

"In Item 5 of Admiral Russell's precis he contends, 'command exerts no in- 
fluence over the Judge Advocate General under the present system, as  he  
is responsible only t o  the civilian head of the Naval Establishment.' This is 
paying lip service t o  a Table of Organization. Who recommends a JAG 
nominee to  the Secretary of the Navy for appointment? Is  it not the cus- 
tomary practice that the recommendation for Judge Advocate General is 
made to the Secretary of the Navy by Chief of Naval Personnel, the Chief 
of Naval Operations, and the outgoing Judge Advocate General? All a re  
and have been 'General Service Line Officers.' In sum, the present system 
simply provides a short duty assignment and flag rank for a Naval Acad- 
emy captain (unrestricted line) with law training." 

The last Past Judge Advocate General of the Navy is Rear Admiral Ira H. 
Nunn. He has vigorously opposed the implementation of a Judge Advocates Corps 
in the Navy. His basis of objecti~n must come from his writings and speeches since 
he wrote the committee he did not feel he could appear before i t  with-propriety 
because of pending legislation. 

However, Admiral Nunn appeared before the House of Delegates of The Amer- 
ican Bar Association on the afternoon of February 20, 1956 a t  Chicago, Illinois, and 
he is reported to have stated that the proposal of The American Bar Association 

_for the establishment of a Judge Advocate General Corps for each branch of the 
service would apply only to the Navy Department, since the Army and Air Force 
already had such Corps or similar organizations; that the Navy Department is op- 
Posed to creating a Judge Advocate General Corps in the Navy and that the Navy's 
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lawyers are  now set apart as  specialists and any improvement or change in the pro- 
curement, training, promotion or employment of Naval legal specialists can be ac- 
complished under the existing organization and that he had canvassed the legal 
specialists of the entire Navy Department and had found that ninety per cent 
(90%) of them prefemed t o  remain in the line. 

The first of these statements is rather cleverly worded in that, if a Judge Ad- 
vocate General Corps were t o  be established in each branch of the Services, it would 
be established for the first time in both the Navy and the Air Force, since neither 
of these organizations has such a Corps. The Army does. I f  it's good enough for the 
Army, why isn't i t  good enough for the other two? If it's no good for the Navy 
and the Air Force, why should it be retained for the Army? 

I t  is now and has been obvious for many years that the Navy is opposed to 
creating a Judge Advocate General Corps in the Navy. Thus, no new information is 
furnished in this respect, but the query made is whether or not, by this bald state- 
ment of a Navy desire, all lawyers, and others, are  supposed to accede immediate- 
ly to the desire of the Navy and not exercise any judgment of their own in respect 
to  the matter. 

I t  is true that Navy lawyers are set apart as specialists and that improvements 
in their condition can be effected administratively but, despite promises which have 
been made to the legal specialists since the inception of their group in 1946, noth- 
ing has been done for them except the promise. Nothing will be done for them if 
a specialist group remains. 

We prefer to believe that Admiral Nunn was misquoted in the statement re- 
ported with reference t o  his canvassing of the entire Navy Department body of 
legal specialists. Perhaps he meant ten per cent (10%) since, as is apparent from 
what is written hereinabove, the overwhelming sentiment amongst legal specialists 
favors the establishment of a Corps." 

Admiral Nunn has also stated that the establishment of a Corps would serve to 
set up the legal specialists group apart from the line of the Navy. The Corps would 
function, more or less, as  a law firm, retained, as  counsel, by the Navy, as  client. 
Administration withii the Corps (the law firm) would be independent of adminis- 
tration withii the Navy (the client), and the Navy's business, like that of any 
client, would be prosecuted exclusively by its Executive Branch, the line, and not 
in any way by its counsel, the Corps. 

We are a t  a loss t o  understand the reasoning of Admiral Nunn in this connec- 
tion. In the statement made, it  appears to us as  lawyers that he has indicated a 
situation to be evil or undesirable which we conceive to be the fundamental func- 
tion of a lawyer and a highly desirable relation. 

Further, in view of Admiral Nunn's quite comprehensive knowledge of all 
Navy matters, we are certain that he is cognizant of the operation of the Medical, 
Dental, Chaplain, Civil Enginex and Supply Corps of the Navy. 

He has also, in referring to legal specialists, written as follows: 
"* * *If their field of endeavor is t o  be limited by the confines of the Corps 
envisioned to the trial and review of courts martial, their value to the 
Navy is cut in half, and so are  the opportunities offered to them. * * *" 

The practice in the Army Judge Advocate General Corps is certainly well 
known to the Admiral and, in view of the very wide legal fields covered and handled 
by the Office of the Judge Advocate General of the Army, one cannot understand 
where Admiral Nunn obtains the idea that a Corps would restrict Naval officers to 
purely military justice functions. No person, of all those whom we have heard dis- 
cuss the formation of a Corps, has ever had any such idea in mind for a Corps. In 
fact, your representatives i n  1949, in appearances before the Congress when the 
present Uniform Code of Military Justice was under consideration, after calling at- 
tention to the fact that, because of the Navy's prior refusal to make use of the 
services of lawyers, it was necessary to  set up the Office of the General Counsel in 
the Navy Department, said: 

"* * * It is earnestly hoped that the Congress will set up in the Navy a sys- 
tem similar to  the Judge Advocate General Corps in the Army. Such a sys- 
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tern a t  least insures that lawyers will do lawyer's work. It will have the 
further advantage of enabling lawyers to some extent, to be promoted on 
their abiity as lawyers. They will work as lawyers a t  all times during 
their Naval career and thus furnish the Navy with a type of lawyer quali- 
fled to cope with those outside the Service and with whom they must deal 
in carrying out their Naval duties. 

"Such a system will have the further advantage, in time, of placing all the 
legal activities of the Navy under one head, instead of two, as is now the 
cape. There will be no divided responsibility, and in all probability great 
economies can be effected as well as greater efficiency promoted. 

"The big business in which the Navy is engaged requires the acquisition and 
use of the best legal brains available. Unless possessors of such qualities 
can hope to rise to the top, there is no incentive offered them to enter or 
remain in the Navy." (Emphasis supplied)= 

Everyone in the legal profession, who has ever suggested or advocated a legal 
Corps for the Navy, has done so solely from the standpoint, in our opinion, of the 
advantages that would accrue to the lawyer in the Navy in widening the fields of 
law which would fall to his attention and from the standpoint that the Navy, by 
having well rounded lawyers who could serve as lawyers and nothing but lawyers, 
would ultimately obtain the services of loyal, conscientious legal personnel of the 
highest quality. 

Your committee therefore recommends that a Judge Advocate General Corps be 
established in the Navy and that this should be done by legislative action a t  the 
earliest possible date. 

Naval lawyers should have their own Selection Board, and their own insignia. 
(R. 50). 

The Judge Advocate General of the Navy should be removed from the chain of 
command and no longer be subject to influence by the Chief of Naval Operation or 
any other Naval officer. This removal should be made clear beyond any doubt so 
that the future Judge Advocates General will conduct their offices as would be done 
by one devoted to the practice of law. Never should they subordinate the office to 
the line of command. 

Furthermore, the Judge Advocate General should have the sole power to mark 
the fltnesi reports of all persons in his command. 

Your committee and The American Legion have been and are greatly indebted 
to Maj. Gen. Reginald C. Harmon and his Assistant, Maj. Gen. Albert M. Kuhfeld, 
for the assistance rendered this committee in the cofmse of its investigation. We 
feel we would be remiss in our obligations to them m d  to The American Legion if 
we were to allow the opportunity to pass without commending them for the most 
excellent job of administration performed by them in the conduct of the legal af- 
fairs of the Department of the Air Force since its inception as an organization fol- 
lowing World War 11. As pointed out above General Harmon was the first and has 
been the only The Judge Advocate General of the Air Force. It is because of his 
enlightened approach to legal problems and the administration of the system un- 
der his guidance and leadership, and that of his Assistants, particularly Maj. Gen. 
Kuhfeld, that the Air Force legal personnel has acquired a very enviable reputa- 
tion among the members of the Bar outside the Armed Services. 

However, we recognize the mortality of men and we appreciate that the system 
initiated and operated by these gentlemen is administrative in nature and is sub- 
ject to immediate abolition on their retirement from office. Without the restrictive 
effect of, some substitute their successors may in the conduct of the Office of The 
Judge Advocate General of the Air Force, revert to or adopt a system similar to 
that which has been and is now prevalent in the Navy which we have discussed 
and criticized a t  great length hereinabove. I t  is with great reluctance that we 
reach the conclusion that in view of the ephemeral nature of the present organiza- 
tion of the Judge Advocate General's Department of the Air Force that Congress 
should be petitioned to create in that Department a Corps similar to that which 
has existed for nearly one hundred and fifty years or more in the Army. 
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It is unfortunate that i t  is necessary to advance such a suggestion particularly 
in view of the fact that in effect it would appear to be an unwarranted reflection 
or imposition of a restriction on the sincere and honest officers mentioned who are 
appreciative of the diiculties inherent in the operation and maintenance of a sys- 
tem of justice in the Armed Services, and have done everything possible in their 
power to alleviate and eradicate all wrongs which come to their attention. Far bet- 
ter is it, however, for such officers to suffer a possible sense of frustration or some 
mental distress than to run the risk that the life of one boy be ruined by irremedi- 
able, arbitrary or capricious action by an officer who holds the responsible position 
of The Judge Advocate General a t  any time in the future who may not be so en- 
lightened, so capable or as respectful of American tradition. 

We have been informed of the fact that in the Department of the Army diffi- 
culty is being experienced in attracting and retaining capable young men in the 
Judge Advocate General Corps. It has come to our attention that a number of very 
brilliant Judge Advocates in the Army have recently left the Service to practice 
law in civilian life. The fact that a Corps exists in the Army might seem a t  first to 
be a denial of our suggestion that a Corps is the Wal solution of the legal problem 
which we have been considering. We do not conceive that the creation of a Corps 
in any Service will effect a final and complete solution of the problems which have 
been shown to be inherent in a military legal system, some of which are pointed 
out herein. We do, however, feel that fearlessly and capably administered by a 
Judge Advocate General who is in no fear of, and owes no responsibility to, the 
General Staff or his superiors in the line can by the exercise of his powers in a law- 
yer-like fashion (similar to the manner in which General Harmon has exercised 
his powers in the Air Force up to now) that a Corps is the best and only conceiv- 
able system which we can recommend in light of the information made available 
to us. 

As long ago as 1948 by Resolution No. 99, adopted in May of that year by the 
National Executive Committee, The American Legion recommended "* * * consoli- 
dation of all legal offices of the Armed Forces * * *" (and that they) "* * * in the 
future be carried out under one head." 

We have been pleased to note that the Hoover Commission and The American 
Bar Association have now made recommendations which follow the position as- 
sumed by The American Legion as indicated. These organizations now suggest that 
a civilian known as a General Counsel be placed in a position in the Defense De- 
partment with the duty of supervising the various Judge Advocates General. We 
agree with the reasoning of these organizations that such a plan would have the 
effect of removing the Judge Advocates General from the chain of military com- 
mand. 

We therefore recommend that the position we assumed long ago, now advanced 
by The American Bar Association and the Hoover Commission, be supported vigor- 
ously by The American Legion and that legislation be sought to effect this position. 

2. JURISDICTION 
We have come to the conclusion that the jurisdiction of Courts Martial should 

be reduced a t  least within the continental United States in t i e  of peace. At all 
previous appearances of your representatives before Congressional committees they 
have questioned the wisdom of increasing the jurisdiction of such courts. It was 
felt, however, that if adequate powers of review by civilians were adlorded there 
would be supplied an effective brake on any vicious practices which might arise. 

For example, in stating the positioq of The American Legion to Subcommittee 
No. 1 of the House Armed Services Committee this spring, your representative 
stated, in part, as follows: ~ 

"In the consideration of the Code, and particularly these amendments which 
have been suggested in the proposed legislation, we desire to refer to a 
statement made before a subcommittee of the House Armed Services Corn- ' 
mittee a t  the time the Uniform Code of Military Justice was under con- 
sideration. This statement, in pertinent part, Is as follows: . 
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" 'The American Legion calls attention to the expanded jurisdiction con- 
ferred upon military courts in the proposed Code. It may be that such is 
necessary. If atomic warfare comes, there is the distinct probability that 
within a few hours after the commencement of hostilities all activities in 
America would be subject to martial or military law. All people would 
then become subject t o  the proposed or a similar Code. At least military 
commissions would take the place of civil courts. 

"'There has been of late a seeminglv increasing inclination to widen the 
jurisdiction of military authority, -1n the pas;, Congress has zealously 
guarded the distinction between the civilian and the militam. indicated - .  
as essential by the writers of the Constitution. 

" 'The military has not always been content hi remain within constitutional 
or statutory limits in this regard. Witness the case of Duncan v. Kahana- 
moku (327 U. S. 304 ,  the United States ex re1 Hirshberg v. Cooke, (17 U. 
S. Law Wk. 4223, Rosborough v. Rossell, (105 F. 2d 809): (Page 1931Re- 
port No. 491, 81st Congress, 1st Session, House of Representatives.) 

"The foregoing is recalled because of the fact, and you will probably re- 
member, that during Operation 'Alert' conducted in Washington, D. C., 
last spring, a great deal of publicity was given to the fact that  martial 
law was declared. Considerable concern, if not consternation, was expressed 
by many individuals and by the press that such action was taken. Anyone 
familiar with military or naval law should know that if an atomic war 
does come, the first thing that will occur will-be that martial law will be 
declared, and all of us, civilians as  well as military, will be subject to mili- 
tary law or to the law of a military commission, with all that is implied 
thereby."18 

Further, with respect to specific proposals to enlarge the jurisdiction of military 
courts, by means of H. R. 6583, it  was stated as follows: 

"The American Legion has consistently taken the position that it  is danger- 
ous to increase the jurisdiction of any military court or the corrective au- 
thority of officers. I t  has in some instances acceded to an enlargement of 
jurisdiction and powers, with the proviso always, however, that  with each 
increase in jurisdiction there by a corresponding increase of, or wider, re- 
view of all action of military tribunals. In respect to each of the proposed 
amendments under discussion here, the same comment is made. Obviously, 
an attempt is made to increase authorized 'company' punishments; to give 
company officers greater authority and to increase or facilitate the sum- 
mary disposition of minor offenses. The American Legion does not object 
to this enlargement of, or increased authority to be placed in commands, 
provided the proper type of review be granted. We see no provision for 
review to accompany this increased jurisdiction. We protest this failure. 

"The creation of 'one man' special courts, even under the limitation stated 
is objectionable. Serious question exists as  to the advisability of continu- 
ing the summary courts, and this proposal may early result in extending 
the power to administer 'company punishment' under the disguise of judi- 
cial process. 'Consent' of the accused to be had by such a court is illusory. 
The freedom of choice of the soldier or sailor is seriously limited by his 
environs and circumstances."" 

The Army Judge Advocate General has complained of "the loss of power of 
commanding officers and field commanders" because of the Code. Instead of being 
able to give parental guidance to first offenders, officers must either order a Court 
Martial, impose an inadequate punishment under-Article 15 of the Code or ignore 
the matter entirely. He recommends that offenders be given "a few days of con- 
finement." (See Annual Report of United States Court of Military Appeals for 
period January 1 to December 31,1954. (P. 22.)) 

However, in AW 104, in effect before the Code, non-judicial punishments were 
set forth. The only power thereunder appears to be that which allowed one week's 
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hard labor without confinement. Now Army Commanders may assess two weeks 
(instead of one) extra duty, and may withhold privileges or assess restriction to 
limits for two weeks (instead of one week)! 

The complaint is about a loss of a power which never existed! (See R. 16, 17, 
18.) 

It has been discovered that after the Code was enacted, the various services 
. initiated a practice of having an accused sign a waiver of his right to appeal, de- 

spite the fact that it was obvious that such waivers were null and void and were 
a deliberate attempt to defeat the intent of Congress. If continued or sanctioned 
by law, the Court of Military Appeals would have been left with little jurisdiction. 

Your committee has heard repeated claims of defense counsel being told what 
issues they can raise and how to raise them; of Boards of Review being told how 
and in what way to decide cases; of types of "indoctrination" on policies in the 
Ofaces of The Judge Advocates General. 

The reluctance to adhere to the position previously stated by The American 
Legion representatives is based on the conception that the military will continue 
to seek additional jurisdiction, even after being granted greater jurisdiction. It 
has shown that some segments of the military will not or cannot administer the 
law within the spirit of American justice, to justify even the allowance of the juris- 
diction now granted to it. Unfortunately the more enlightened administrators of 
the law perhaps must be restricted in order that their more arrogant fellows may 
be restrained from violating what have come to be accepted principles in this coun- 
try by the great mass of our people. (See Appendix "C".) 

The hearings we have held, added to our own experience, have caused a change 
of attitude. 

If jurisdiction military tribunals is enlarged the committee is no longer satis- 
fied with an increa e of the power of appellate review. We feel that the jurisdic- 
tion of military co rts and disciplinary agencies within the Armed Services should 
not be enlarged, b 1 t on the contrary, should be decreased. 

Our previous discussion of personnel applies here. Integrity and intelligence 
cannot be legislated into a person. A legal system cannot be administered by men 
who have not had experience in the handling and command of men. We have 
alluded hereinabove to the "new look" in our military services a t  this time and to 
the fact that both officers and men of our present Services do not possess the ma- 
turity and judgment of their counterparts of years past. 

We find that this lack of experience produces a lack of judgment in the han- 
dling of disciplinary problems. Even in the days before World War 11, and during 
that time, there was a tendency to use courts as an instrument of discipline only, 
to use courts to supply deficiencies of lack of knowledge in how to control men and 
keep those for whom one is responsible out of trouble. Today, however, we feel 
that the situation outlined above has dangers which require a curb on the power 
of the military to try those in their charge for offenses which are not military in 
nature. 

This feeling is fortified by the experience gained in the years since the incep- 
tion of the Code. An examination of the opinions of the Court of Military Appeals 
shows that there is still lacking, in the Services, a basic, elementary knowledge of 
legal practice as accomplished in civil courts. As examples of immaturity (to be 
temperate in expression) and lack of independence of Naval legal advisers we cite 
the decision of the United States District Court of Western District of Washington, 
Northern Division (May 1, 1956) in the Boscola and Smith cases, wherein is dem- 
onstrated the exercise of illegal, capricious and arbitrary power a t  its worst. When 
a person puts on a uniform, he should not be deprived of the rights of every other 
American citizen except those rights specifically denied by our Constitution. 

We conclude that no amount of legislating can create a system of satisfactory 
general criminal jurisdiction in military courts. . 

The field of courts martial jurisdiction is one that preeminently calls for ap- 
plication of the principle of limitation to "the least possible power adequate to the 
end proposed." Anderson v. Dunn, 6 Wheat. 204,231; Toth v. Quarlea, 350 U. S. 11, 
23, Cammer v. United States, 350 U. S. 399, 404. 

C221 



The least possible power adequate to the end proposed would be provided by 
ailosding jurisdiction in peace times over purely military matters to military courts. 
The civilian courts, in time of peace, with their rights to jury trials, and other safe- 
guards, can and should handle offenses of every other nature. 

We are aware, as The American Legion has previously informed Congress, 
"that the purpose of our Military Establishment is to be prepared for war, and, if it 
comes, to fight it efaciently and successfully. To accomplish such a purpose the 
commanding officers must have discipline and a means of enforcing order. You 
can't have a debating society holding forth in battle or when a ship is underwayF6 

I t  cannot be said, however, in our opinion, that the rapist, the housebreaker or 
the drunken driver by committing those offenses.and being tried in a civilian court 
destroys the commanding oBcer's discipline over his men. As was stated by a wit- 
ness before the committee, after indicating that there is no distinction between 
justice and disciplines point made long ago by The American Legion-'You can't 
discipliie by injustice, and justice to the community demands discipline of the 
offending individual!' (R. 724) 

The committee therefore recommends: 
1. Article of War 74 of the 1920 Code should be reenacted so that the civilian 

courts will have priority of jurisdicfion in peace time over offenses of a civil na- 
ture committed off a military reservation; and 

2. Article of War 92 of the 1920 Code should also be reenacted so that no 
court martial may try an offender for a capital offense which is a civil offense, i. e., 
rape, murder, etc., wherever a State or Federal court is functioning. 

3. TRIAL COURTS AND APPELLATE REVIEW 
A. Introduction 

The committee, during the course of its investigation, has given consideration 
to the history and origin of the present Courts Martial system. It was derived from 
the British Code, operative a t  the time of the c0rnmenc:ment of the American Rev- 
olution, and even today carries definite indications of its origin. The British Code, 
operative in the American colonies, was originally designed for an Army of pro- 
fessional soldiers dispersed in remote outposts against the Indians. In patterning 
the Code of the Continental Army on the British Code, this characteristic was con- 
tinued and even emphasized. The modern British and American Codes are strikingly 
alike in one particular, in that a Court Martial is a court to be convened ad hoc 
for every individual case. Unlike the military courts of Switzerland, France and 
even Germany (before the coming of Hitler) which are permanent institutions, the 
British and American courts have no permanency. Also, unlike the military courts 
of the three named continental countries, the British and American courts have no 
civilian complexion. 

The committee respectfully suggests that many Of the evils and irregularities 
which have arisen in the American system-both past and present-probably have 
their origin in the system itself, and that no amount of patching and mending of 
the present system can entirely eliminate command control and influence. The 
fact that a court owes its existence to an appointing authority who usually becomes 
the approving authority, naturally creates a situation which fosters and encourages 
the idea that a court is only an instrumentality of disciplinary control rathcr than 
a court of justice. Further, the weakness with respect to personnel heretofore dis- 
cussed appears to arise out of the practice, custom and tradition of considering the 
administration of m-ilitary justice as a "side line" to the principal responsibilities of 
an ofacer. 

The committee has heretofore discussed the change in the nature of the per- 
sonnel of the Armed Forces. While there certainly have been radical reforms in 
the American Court Martial system so as to bring it more nearly in harmony with 
the needs of the present citizens Army and Navy of a democratic country, it is 
startling to discover that the three continental countries above-named have ad- 
vanced further in this direction than have the United States or Britain. 
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The committee has discovered that among civilian and military lawyers alike 
there is a strong undercurrent of thought and opinion directed towards a complete 
revision of the present system, a revision which will alter and change it in a radi- 
cal degree. There are two schools of thought, each of which has many supporters. 
The first may be called the "civilian school" which, as to all offenses, would re- 
move the courts from military control, and would constitute them strictly civilian 
courts. The personnel of the courts, together with trial and defense counsel, would 
be civilian lawyers employed by the Government with permanent tenures. They 
would belong to the Defense Department and would be under the Secretary of De- 
fense. The protagonists of this plan will undoubtedly put it  forward when the time 
appears to be propitious in Congress. 

The second plan aims a t  the abolition of the old established and present method 
of creation and appointment of military courts. These would be created within the 
Armed Services as independent judicial department or division which would con- 
tain permanent courts staffed by lawyer-officers who would be appointed for life 
and good behavior. Appointment to the General Courts Martial would be made by 
the President or Secretary of Defense from among qualified officers of the Judge 
Advocates General Corps of each of the Services. The plan would probably call for 
abolishing Summary Courts and the enlargement of the jurisdiction of Special 
Courts. Special Courts would be the subject of special treatment, the details of 
which are not complete. The General Courts, however, would t ry  cases arising in 
all three of the Services and would be in such number as required and would sit a t  
such times and places as designated by the Secretary of Defense to meet the de- 
mands and requirements of the Services. Many of these courts would be ambulatory 
or  "traveling" courts while others would permanently sit a t  speci6c stations. Ac- 
companying the General Courts would be a cadre of trial counsel or defense coun- 
sel selected from the Judge Advocates General Corps. The efficiency reports of all 
officers engaged in servicing this newly created judicial department or division 
would be prepared by the Secretary of Defense and promotions and advancements 
would be made by him. 

The committee believes that due to the embryonic status of these revolution- 
ary plans or schemes it should go no further a t  this time than to report that they 
are  in course of study and formulation. Further, the committee believes that it 
should not concern itself with their merits or demerits and that it should content 
itself with investigating and reporting on the Court Martial system as it now ex- 
ists under the Code. 

B. General Courts 
The evidence presented to the committee convinces it  that under the Code 

there has been a great improvement not only in the functioning of the General 
Courts Martial, but of more importance, in the spirit in which they conduct their 
trials. This ultimate statement of facts is based upon the records coming before 
the Court of Military Appeals and from testimony of civilian trial lawyers. The 
influence of the Court of Military Appeals upon the general trial courts has been 
tremendous-an influence which has produced better trials, fairer treatment of the 
accused, and greater etiiciency on the part of the Government in presenting its 
case. The Court of Military Appeals has also compelled a greater recognition of the 
right of defense counsel to act independent of command control and without fear 
of retributive action by higher command and has gone far in establishing the idea 
that  Courts .Martial are judicial tribunals in the true sense and not mere instru- 
mentalities of cornmande~s to enforce order and discipline. There is testimony in 
the committee's record from informed witnesses that the records of many of the 
trials reveal proceedings which were conducted in the finest tradition of the Ameri- 
can civilian court system. On the other hand, records reveal far too many trials 
which reveal complete lack of understanding of the spirit and objective of the Code 
and betray evidence that either trial counsel or defense counsel or both were ill- 
prepared to present their cases or did not possess reasonable legal knowledge or 
proficiency in their trial work. In all fairness, however, it should be stated that 
the evidence definitely points to the fact that both in the Air Force and the Army 

24 1 



CONSTITUTIONAL FUGHTS OF MlLITARY PERSONNEL 427 

there has been increased emphasis upon the importance of proper trial preparation 
and the proper roles of counsel. It is encouraging to report this improvement in 
trial technique-and in the understanding that the Code was intended to create 
for the Armed Forces a judicial system which would parallel the civilian system. 

Notwithstanding the general improvement in General Court trials, the evidence 
before the committee reveals several criticizable or irregular patterns or condi- 
tions which require correction. 

1. The President of the General Court. This title and position should be forth- 
with abolished. It is the last vestige of command control. The President is a vermi- 
form appendix which Congress should excise. Cases before the Court of Military 
Appeals reveal instances when the President usurped the function of the law offi- 
cer and arrogantly assumed control and direction of the court because of his su- 
perior grade or rank. The law officer should be given all power of control of the 
court as it sits as a judicial tribunal. I t  is notorious that in a military hierarchy 
that if the law ofacer (as is generally the case) is of junior grade or rank to the 

. president that there is an unconscious Subserviency by the former to the latter 
which should not exist in a supposedly impartial fact-finding body. While in a vast 
majority of cases the President of the Court has conflned his activities to his proper 
sphere, the temptation of exceeding his powers is ever present. It should be re- 
moved and thereby the General Court will not carry any visible evidence of com- 
mand control. It must be remembered that "command control" of a court does not 
necessarily come from the outside; it can be exercised within the court itself and 
the President can, and in many instances has, become an effective means of its 
exercise. 

The committee, therefore, recommends that the pertinent articles of the Code 
and the relevant sections of the Manual be amended to the end that the office of 
President of a General Court Martial be eliminated. 

2. Law OfBcer. As previously stated, the law officer should be given (regard- 
less of his rank or grade) control and direction of the General Court as and when 
it sits as a judicial tribunal. His position should be assimilated as nearly as possible 
to the role of the judge in the civil courts. His powers and authority should include 
all of his present powers, and also those of the President of the court except the 
latter's fact finding duties. There is evidence in the committee records that the 
law officers of the General Courts have in general performed their duties in a 
creditable manner, but there is also evidence.that many of them, through lack of 
judicial skill and experience, have not attained the maturity of judgment which the 
office requires.' The committee clearly recognizes the fact that the lack of perma- 
nency of the courts and the opportunity for law officers to serve continuously as 
judges have been and are the primary causes of some of the cited deficiencies in 
performances. 

Article 26 of the Code allows the law officer to consult with the Court on form 
of findings. H. R. 6583 proposes to enlarge this authority so as to authorize him to 
consult with the Court both on form of iindiigs and the sentence. The committee 
opposed this amendment a t  the hearings before the subcommittee of the House 
Armed Services Committee of the House of Representatives. I t  is the confirmed 
opinion of the committee that not only should the law officer not consult with the 
Court as to the sentence, but it now goes further and would prohibit him from con- 

) sulting with the Court on the form of the findings. The law officer should have no 
contact with the Court except in open sessions with accused and his counsel present 
and the trial record should include the verbatim report of the law officer's colloquy 
with the Court in the same manner as is shown in civilian court records with re- 
spect to a jury's request of a judge for further instructions and directions. No logi- 
cal or sound reason can be advanced in support of the idea that the court requires 
special directions or instructions either as to form of findings or as to the sentence 
or on any other matter which cannot be given in open session with accused and his 
counsel and the court reporter present. A civil judge cannot enter a jury room 
while the jury is deliberating, and can have no contact with the jury after it is 
sworn except in open court. Neither can the prosecuting attorney nor defense coun- 
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sel. A law officer should be subject to the same prohibitions. The proposal con- 
tained in H. R. 6583 which makes the ruling of the law ofacer final on all inter- 
locutory questions except the question of accused's insanity has the approval of the 
committee. 

With the proposed increase in the authority and stature of the law ofecer of a 
General Court, such title should be changed so as to reveal his increased responsi- 
bility and dignity. 

The committee, therefore, recommends that Articles 26 and 39 of the Code be 
rewritten so as to eliminate the law officer's authority to consult with Court on 
form of flndings and that pertinent Articles of the Code and correlative provisions 
of the Manual be amended and amplified so as  to  include the increased powers and 
authority of the law officer resultant upon the abolition of the office of president of 
the Court. 

3. Instructions. The giving of instructions to the Court by the law officer in 
open session and particularly the mandatory instructions of Article 51(c) has un- 
doubtedly eliminated many of the evils of the old practice of permitting the law 
officer to  participate in the secret deliberations of the Court whereat he gave in- 
structions as t o  the law of the case, which were never revealed to the accused. 
This archaic practice was responsible for many of the miscarriages of justice and a t  
all times, left defense counsel helpless in his defense of the accused. As was to  be 
expected, the new practice, as provided in the Code, a t  first produced many errors 
in the records which called for reversal of the judgment. However, the witnesses 
before the committee were almost unanimous h agreeing that due to the helpful 
suggestions and techniques of the Court of Military Appeals and also due to the 
preparation and distribution by the Services of Manuals of Instructions that revers- 
ible errors due to bad instructions were most noticeably decreasidg. Certainly this 
new practice was a most needed reform and it  has not proved as difficult of per- 
formance or as burdensome as  opponents of the plan predicted. The committee be- 
lieves that this matter of instructions should be left to  the guidance of the Court of 
Military Appeals as it is peculiarly within its province and power. 

4. Sentences. (a) The committee finds that the practice which prevailed dur- 
ing World War II in many organizations of imposing sentences containing ridicu- 
lous and absurd periods of confinement-50 years, 75 years, and the like, has all but 
ceased. Of course, such sentences were reduced in practically all cases where they 
were imposed. The average soldier laughed a t  them. They had no deterrent effect, 
and only served t o  discredit the military. justice system in the eyes of the public. 
The soldier did and does fear the two, three or five year sentences. Even in the 
Korean War few of such long periods of confinement appear in the sentences. This 
change is an indication that in judicial matters the Armed Services have become 
more mature and undoubtedly the Code has served to instill a better idea of the 
processes of justice in the mind of the average officer. 

(b) Sentences are  now lked  and determined by the Court. In contested cases, 
there has been no suggestion that the rule be changed, and the conunittee finds no 
reason for any alteration of the rule. However, the Court of Military Appeals, the 
Judge Advocates General, and the General Counsel of the Treasury Department in 
their 1954 report recommended that in General Court Martial cases, where the ac- 
cused with the consent of his counsel requests and the convening authority approves 
a one-officer court, whose identity must be known t o  the accused in advance, be per- 
mitted t o  accept a plea of guilty and adjudge sentence in all but capital cases. The 
officer thus designated would have the qualifications of a law officer; must be certi- 
fled as competent for that  particular duty by the Judge Advocate General of the 
Service concerned and have the rank of a t  least a Lieutenant Colonel or Com- 
mander. No such proposal is contained in H. R. 6583, which originated in the Armed 
Forces. Evidently such idea has been abandoned by the Armed Forces, although 
in their appearance before this committee the judges of the Court of Military Ap- 
peals afarmed their endorsement of the proposal. The committee admits that there 
is a strong argument in support of this proposal in view of the universal practice of 
the civil criminal courts which it  would parallel. However, our investigation has 
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convinced us that the military legal system and those charged with its administra- 
tion have not reached that state of maturity of judgment which would allow us to 
support such a proposal. 

c. special Courts 
1. H. R. 6583 proposed to amend Article 16 (2) by providing that a Special Court 

Martial may consist only of a law offlcer if, prior to the convening of the Court, the 
accused has so requested in writing upon advice of counsel, and the convening au- 
thority has consented thereto and the identity of the law officer is known to the 
accused in advance of the date of trial. It also proposes to  amend Article 51 which 
pertains to voting and rulings of both General and Special Courts Martial by pro- 
viding that said Article shall not apply to  a Special Court Martial consisting only 
of one omcer, and that notwithstanding any other provision of the Code, the officer 
Who is appointed t o  such Special Court Martial shall determine all questions of 
law and fact arising during the trial by such Court and shall, in the event of con- 
viction of the accused, adjudge an appropriate sentence. Other amendments of 
Articles consistent with the one-man court idea are also proposed by the bill. In the 
appearance of the committee before the Subc~mmittee of the Armed Services Com- 
mittee of the House of Representatives, these proposals were opposed on the ground 
that the so-called "consent" of the accused is illusory. The freedom of choice of the 
soldier or sailor is seriously limited by his environment and circumstances. While 
it  is true that Article 25(a) is also to be amended so as  to provide that the officer 
shall have the qualifications specMed for a law officer of a General Court Martial, 
the committee believes that a t  present, a t  least, such amendment, rather than less- 
ening, would increase the opportunity for arbitrary exeqcise of power. I t  is true 
that the Court of Military Appeals in the 1954 Joint Report recommended this pro- 
posed amendment, but notwithstanding this recommendation, your committee does 
not agree. I t  believes that for the time being a t  least the status of the present Spe- 
cial Courts should remain as they are  except that we have reached the conclusion 
that the president of a Special Court should be a lawyer and possess the qualifica- 
tions for a law officer as set forth in Article 26(a), and it  so recommends. 

2. The power of Special Courts t o  adjudge bad conduct discharges has been 
the subject of investigation and consideration by the committee. It has been dis- 
covered that bad conduct discharges carry with them a penalty almost equivalent 
to a dishonorable discharge. The evidence before the committee shows clearly that 
employers in civil life regard bad conduct discharges as  equivalent to dishonorable 
discharges. Further, the evidence before the committee proves that punitive dis- 
charges inflict ferocious punishment although they are  undoubtedly dictated in cer- 
tain cases. 

The indiscriminate use of punitive discharges is an evil which the committee 
cannot lightly regard. A punitive discharge will, in practically all instances, bar a 
veteran •’rom Government benefits, but of more importance, destroy or seriously 
impair his entire career in civilian life. Employers of labor regard them an indicia 
of the character of th  individual. There are certain offenses that deserve such dis- 
charges, and the c o A i t t e e  would not, for one moment, argue in favor of their 
elimination. The problem, however, is not of easy solution because the evidence 
shows that in the issuing of bad conduct discharges there is not the same restraint 
displayed as  in the cases of dishonorable discharges. Therefore, the authority of a 
Special Court to adjudge a bad conduct discharge has caused the committee deep 
concern. 

Article 19 provides there must be a complete record of the proceedings and 
testimony in such cases., Article 66 directs that such cases be reviewed by the Board 
of Review. Article 67 authorizes the Court of Military Appeals to review such judg- 
ments. These lirnitations'are salutary and protective, but the committee, after re- 
view of all of the evidence before it  has concluded that the Special Courts should 
be deprived of authority to adjudge bad conduct discharges and that the General 
Courts alone be vested with the power t o  adjudge dishonorable and bad conduct 
discharges, and it  so recommends. 
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D. Summary Courts and Company and Mast Punishment 
1. Summary Courts cannot be treated without consideration of company or 

mast punishment. The Joint Report for 1954 of the United States Court of Military 
Appeals, the Judge Advocates General of the Armed Forces, and General Counsel 
of the Treasury Department, recommended that Article 15 of the Code be amended 
so as to increase the permissible punishments. The maximum would not exceed the 
forfeiture of one-half of one month's basic pay per month for a period of two 
months in the case of an officer and the loss of one-half month's pay for a period 
of one month or confinement up to seven days in the case of enlisted personnel. 
The present Article 15 allows, in the case of an officer, forfeiture of not to exceed 
one-half of his pay per month for a period not exceeding one month, and in the 
case of any other personnel, no loss of pay but in lieu thereof, withholding of privi- 
leges, restriction to specified limits, extra duty and reduction in grade. However, 
there is a special provision p e r t a i i g  t o  the Navy which allows a person attached 
to or embarked in a vessel to be confined for a period not exceeding seven consecu- 
tive days, or confine$ent on bread and water or diminished rations not to exceed 
three consecutive days. H. R. 6583 proposed to increase the forfeiture for officers 
from one month to two months, eliminates the qualification as to a person being at- 
tached to or embarked in a vessel with respect to confinement and adds the right 
to impose forfeiture of not to exceed one-half of one month's pay on all military 
personnel other than officers or warrant officers. This increase of company or mast 
punishment was opposed by the committee in view of the fact that there is no pro- 
vision for a satisfactory review of the punishment. It is true that under Article 
15(d) a person deeming his punishment unjust or disproportionate may appeal to  
the next superior authority. In general, this appeal has proved fruitless. I t  is very 
rare, indeed, that there is any change in the punishment. Under the old Article 104 
of the 1920 Code, company punishment was inflicted principally upon enlisted per- 
sonnel, although in time of war a general officer might impose upon an officer be- 
low the grade of Major a forfeiture of not more than one-half of such officer's 
monthly pay for one month. The increase in company or mast punishment as set 
forth in Article 15 of the Code might perhaps be justified due to  the change in the 
personnel of the Armed Forces. 

The committee views with suspicion any increase in the intensity of the pun- 
ishment that may be inflicted. I t  cannot a t  this time join in such recommendation. 

2. The Summary Court situation in the Armed Forces is far from satisfactory. 
I t  is difficult to distinguish between the actions of Summary Courts and of officers 
exercising company or mast punishment. A Summary Court cannot impose punish- 
ment exceeding confinement in excess of one month, hard labor without confine- 
ment in excess of 45 days, restriction t o  limits in excess of two months or forfeiture 
of pay in excess of two-thirds of one month's pay. Of course, it has no power to ad- 
judge death, dismissal or punitive discharges. The Summary Courts of the Armed 
Forces resemble the police couh of civil life. They may be highly necessary, but 
their function has not been such as  to inspire any great degree of cofidence. The 
legal profession and the American Bar Association have been giving great atten- 
tion to the minor civil courts as they have recognized that the general public's con- 
tact with courts for the most part is with these minor courts. The functioning of 
the Summary Courts of the Armed Forces has an indirect influence upon the stand- 
ard of military justice. I t  may be that eventually the Summary Courts should be 
abolished and their authority vested in Special Courts, but for the time being a t  
least the committee does not recommend such action. Rather, it believes that the 
Summary Courts should be strengthened by requiring that a Summary Court offi- 
cer should possess the same qualifications as a law officer under Article 26(a). 

It is recognized that this recommendation is but a stop-gap suggestion but it 
is believed that such change in the stature of a Summary Court officer might have 
the effect of raising the dignity of the Summary Court. Fundamentally, the prob- 
lem arises out of the fact that a Summary Court officer in an organization performs 
his function only as  a "side line" to his general duty. If the Commanding Officer 
of the organizations would adopt the policy of selecting an officer with the required 
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qualifications and make his sole duty that of a "police judge" it  is believed that 
many faults of the Summary Courts would be removed. As supplemental to  this 
action the Commanding Ofacer should provide the Summary Court officer with a 
court-room and a clerk, so that the atmosphere would be judicial. This is an exam- 
ple again of a problem of administration. No amount of legislation can correct this 
condition unless there is a keen realization on the part of the Commanding Officers 
that the Summary Court is a part of the Armed Forces judicial system and should 
be accorded the rank and dignity which a Court deserves. 

E. Appellate Review 
1. Borvds of Review. In respect to the Boards of Review, each of the Services 

has set up under the Code Boards of Review consisting of three members in each of 
the offices of the Judge Advocates General. In the Navy one civilian has been as- 
signed to each Board; in the Air Force and the Army the personnel is purely mili- 
tary. 

The experience of witnesses who appeared before the committee seemed to in- 
dicate that there was little difference in the end result reached in any of the Serv- 
ices. The Air Force Boards write rather lengthy opinions. The Army Boards write 
"short form" opinions but the conclusions are more or less the same. Some at- 
torneys have expressed the view that it is a waste of time to appear before the 
Boards of Review. What we have stated with relation to the cases which go to the 
United States Court of Military Appeals, indicating the type of practice which that 
Court has been called upon to discourage, and the type of cases which come before 
the Court as outlined. in Appendix C, to some extent indicates that the Boards of 
Review are not discharging their assignments properly. If they were, that type of 
case would never go as far as the Court of Military Appeals. The opinions of the 
Court of Military Appeals indicate that there is something lacking in the handling 
and disposition of cases by the Boards of Review as they are presently constituted. 

No evidence of any interference by The Judge Advocates Genkral with the 
Boards of Review has been brought to  our attention, but we have been reminded 
of the fact that the respective The Judge Advocates General, except in the case of 
the Navy civilians who are so employed, mark the fitness reports of the ofacers who 
sit. It takes little imagination to conclude that the wishes and general legal theory 
of The Judge Advocates General in respect to  the manner in which cases should be 
handled and disposed of can be and probably are  conveyed to the%embers of the 
various Boards to the extent that while the members of the Boards may not con- 
sciously strive t o  adhere to  the desires and viewpoint of their Commanding Ofacer, 
there a re  instances where the result reached by a Board is not the same as that 
which would be reached if the Board members were free of fear of command retri- 
bution. The system must incite in the mind of each ofacer the knowledge that the 
possibility exists that if hi conclusion does not meet with the approval of, or con- 
flicts with the desires of his commanding officer, he may receive a fitness report 
which will not contribute substantially, or to any degree, to his further advancement 
or promotion in the Service. 

One of the main .Wculties with the Boards of Review as presently constituted 
seems to be that there is considerable rotation of the personnel of these Boards. 
This rotation is caused by the laws of Congress, specifically the "Manchu Act" 
which requires a change in station after the expiration of four years, approxi- 
mately, in any billet in Washington, D. C., for all officers in the Services. The result 
is that in the case of men who show themselves eminently qualified to be Board of 
Review members a t  the expiration of a period of four years, they must b e  trans- 
ferred to other duties-to duties in many instances which they cannot perform as 
efficiently as those carried out by them whie on the Board. Such a system unques- 
tionably is a waste of manpower and under such a system obviously the most 
qualified persons are not serving a t  all times. 

I t  is our conclusion that Boards of ,Review should 'be so constituted that a 
much more permanent status shall be enjoyed by each of the members of a Board. 
The Board members should have rank fllfficient to enable them to be relatively 
oblivious to financial considerations and while we see no objection to rotation of 
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officers among the various Boards, it is our view that more permanent staffing of 
these Boards would be of great advantage t o  the Services and t o  the Nation. 

Because of what is stated hereinabove with reference to the possibility of 
influence of Commanding Officers on Boards of Review and after considerable 
thought, we have come to the conclusion that the Boards of Review should be re- 
moved from the immediate control of The Judge Advocates General in the individual 
Services. I t  is our belief that the Boards of Review should be placed in the Depart- 
ment of Defense, responsible solely to the Secretary of Defense; that officers who 
serve on such Boards be given permanent assignments t o  this duty in the Defense 
Department subject always, of course, to  efficient performance of duty and good 
behavior and that the oniy control over their military performance of the duties 
assigned to them shall be that exercised when necessary by the Secretary of the 
Department of Defense. 

It  is our position that the possibility of improper influence or influences of any 
kind on a person who in effect occupies a position of a n  appellate judge should be 
removed so that absolutely no opportunity for such influence can exist or even be 
hinted at. 

It is believed that such changes would contribute to these very desirable re- 
forms : 

a. Independence of the Boards of Review of the General Staff and of the line 
would be promoted; 

b. Substantial uniformity of decision would result; and 
c. Continuity of tenure of office of members of the Boards of Review would be 

promoted. 
Such changes would require the amendment and modification of many pro- 

visions of the Code. 
With respect to Boards of Review, the committee recommends: 
a. That they be removed from the offices of The Judge Advocates General and 

be placed under the direct supervision of the Secretary of Defense. 
b. That the "Manchu Act" be amended so that a t  least members of the Boards 

of Review as reconstituted in the office of the Secretary of Defense be not 
subject to its provisions. 

2. Certi6icates of Probable Cause. H. R. 6583 proposed an amendment to  the 
Code, whereby thie Court of Military Appeals is prohibited from considering a peti- 
tion for grant of review unless counsel representing the accused a t  his trial or be- 
fore the Board of Review, or Appellant Defense Counsel appointed by The Judge 
Advocate General if the accused was not represented by counsel before the Board 
of Review, or civilian counsel retained by the accused, certifies that, in his opinion, 
a substantial question of law is presented d that the appeal is made in good faith. P The committee opposed this amendment before Congress. This provision was 
also opposed by all witnesses appearing before the committee, except Armed Forces 
representatives. This amendment was not included in the seventeen recomrnenda- 
tions of the 1954 report made by the United States Court of Military Appeals, the 
Judge Advocates General of the Armed Forces, and the General Counsel of the 
Treasury Department. I t  is a direct effort to limit the Court of Military Appeals 
in the exercise of its jurisdiction. In its original conception, a s  proposed by The 
Judge Advocate General of the Air Force, this certificate of probable cause could 
only have been issued by a newly created judicial appeals board in the ofece of The 
Judge Advocate General of the particular Service involved. (See the 1954 report of 
the Judge Advocate General of the Air Force.) 

The committee is of the opinion that any limitation upon the authority of the 
Court of Military Appeals to review records of trial would prove highly injurious 
t o  m e  process of military justice as implemented by the Code. The opposition of 
The American Legion to any such proposal should continue. 

3. Appeal Time. H. R. 6583 also proposed to reduce the time within which the 
accused must ask for a review by the Court of Military Appeals from thirty (30) 
days to fifteen (15) days. In support of such amendment, it is claimed by the pro- 
ponents thereof that time could be saved in the disposition of caseq by the Court 
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of Military Appeals. I t  is not necessary for the accused to deposit his notice of ap- 
peal with the Clerk of the Court but i t  is effective when transmitted through mili- 
tary channels. This was a highly necessary interpretation of the law. In all of the 
discussions before the committee, there was no evidence that this time reduction 
would effectively speed up the disposition of cases. The committee opposed the 
amendment before the committee of Congress and still does oppose it. 

4. Delays and Time Lag. All of the military witnesses vigorously protested 
against the time consumed in the military justice process which ends with the ac- 
tion of the Court of Military Appeals. The fundamental reason given for several of 
the amendments displayed in H. R. 6583 is to reduce this time lag. The committee 
finds that there is considerable time consumed in following through the processes, 
commencing with the preliminary investigation and ending with the action of the 
Court of Military Appeals. I t  must, however, exculpate the Court from any charge 
of being dilatory in its disposition of cases. It is true that there are several cases 
which the Court held under consideration for several months, but in each case there 
was an extraordinary situation which justiied the Court in carefully considering 
its final action. The evidence shows th@ the'great majority of cases are handled 
by the Court in a reasonably expeditious manner. We refer again to Admiral Rad- 
ford's statement concerning the functioning of the Manual for Courts Martial. We 
repeat--delays for the most part are the result of the requirements of the Manual 
and not of the Code. 

The evidence displayed to the committee shows that it is while cases are in 
process in the Services that the greatest amount of time is consumed. For example, 
the committee was informed of one case where a period of approximately three 
months elapsed following the final decision of the Board of Review before the ac- 
cused was notified of the decision (R. 730). In making this statement, the commit- 
tee comprehends fully the problems and complexities inv6lved in the trial and dis- 
position of cases before they reach the Court of Military Appeals. It is not a t  all 
certain that these delays are unreasonable when consideration is given to the fact 
that the Courts Martial are intended to administer justice and not act as mere in- 
strumentalities of discipline. The committee also takes notice of the fact that the 
same criticism is made of civilian criminal courts-+ criticism which undoubtedly 
is justified in many instances. Notwithstanding this criticism, the committee asserts 
that speed is not the objective of any judicial process, be it civil or military. The 
end to be achieved is justicejustice both to the prosecution and the accused. If 
justice can be obtained with speed, it is to be commended, but if justice is to be 
sacrificed in order to attaii speed, then speed is not justified. While some of the 
cases appealed to the Court of Military Appeals are without merit, within the whole 
volume of cases for which review is asked, there is certain to be a large number in 
which justice would be defeated if most careful and time-consuming review of trial 
proceedings were not had. The committee has concluded, after most careful study 
and consideration of this problem (and it fully understands the viewpoint of the 
Armed Services), that further examination and research must be given by the Court 
of Military Appeals and by the Armed Services in order to find a satisfactory solu- 
tion without impairing the jurisdiction and powers of the Court. It is again strongly 
suggested that there are provisions in the Manual which must be amended with the 
objective of eliminating tiie-consuming processes. In one respect, this problem has 
been the most troublesome which has been presented to the committee, but it has 
concluded that no amendment of the Code should be made a t  present which will 
change the methods of review. 

It strongly recommends that the Court of Military Appeals and the Armed 
Services ahd all other persons interested in military justice give time and effort to 
developing greater speed in the disposition of cases without sacriticing the rights of 
the individual accused, not only to a fair trial but also to an exhaustive review of 
the trial court's action. 

5. Review by Appointing Authority. One of the unique features of the fun* 
tioning of Courts Martial has been the review of the trial proceedings and action 
on the same by the appointing or reviewing authority. Out of this unique primary 
review has grown several obvious weaknesses. I t  is due to this review by the ap- 
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pointing authority that the idea originated that a Court was the personal repre- 
sentative of the appointing authority and that it  was but an instrumentality of 
discipline. Further, this power of the appointing or reviewing authority over the 
proceedings and the sentence necessarily encouraged a certain amount of com- 
mand influence. These weaknesses are inherent. There have been many instances 
where Courts Martial have retreated from that statutory duty and have imposed 
maximum sentences in the belief that they will be reduced by the reviewing au- 
thorities. The committee has evidence in its record where ill-informed appointing 
authorities have indicated to trial courts that they should impose the maximum 
sentence, and that the appointing authority would, in the exercise of his judgment, 
grant clemency. Happily, however, under the Code, apparently there have been 
but few such cases. There can be no question but what this primary review by 
the appointing authority has been exercised in the majority of cases in a most 
judicial manner and has resulted in the reduction and amelioration of sentences. 
So long as  the present method of appointment of courts is continued, this primary 
review by the appointing authority is almost a necessity. Its elimination would 
require a complete reconstruction of the Courts. I t  is not a t  all certain that Con- 
gress, a t  the present time, would be willing to indulge in any such radical depar- 
ture  from established precedent. Again, there is presented an example of the 
necessity of a wise and judicial action by the appointing authority who fully un- 
derstands the present military justice system and who is sympathetic to its objec- 
tives. It  is believed that the present method works, in general, to the advantage 
of the accused. However, in the hands of an arbitrary appointing authority who 
does not comprehend or understand that Congress has erected a judicial system, 
this power is subject to grievous abuse. 

The committee makes no recommendation as to  any change a t  this time, be- 
lieving there is involved the broader problem of the nature of the military judicial 
system. 

4. MANUAL FOR COURTS MARTIAL 
Except for the Table of Maximum Punishments (Article 56) and the Rules of 

Procedure and Evidence (Article 36) contained within the Manuel for Courts Mar- 
tial, many reputable legal authorities regard it  only as a text book or an exposi- 
tion of law. There is a sharp division of opinion on this question and it must be 
frankly admitted that the Court of Military Appeals in a number of decisions has 
considered certain provisions of the Manual as  possessing the dignity of a Con- 
gressional enactment. Appendix "D" summarizes numerous instances where there 
appears to be a conflict between dissertations in the Manual and the provisions of 
the Code. I t  also contains references to cases where the Court of Military Appeals 
has in instances struck down Manual provisions as being in conflict with mandates 
of the Code and in other instances it has sustained Manual provisions as not be- 
ing in conflict with the Code, and as correct expositions of military law on the 
particular subject. The latter cases show a tendency to read the Manual provisions 
as part of the statutory law. The committee a t  this time does not offer the fore- 
going as criticism of the Court, but only by way of illustration of the confusion and 
uncertainties which have arisen in attempting to administer the Code as elucidated 
in the present Manual. 

The Manual is in truth an Executive Order of the President promulgated pur- 
suant to delegated authority (Articles 36 and 56) and a most serious Constitutional 
question has always existed as to  the power of Congress t o  delegate authority to 
the Paesident (with due regard for his dual capacity as Commander in Chief) to 
promulgate rules and regulations which pertain to substantive law as distinguished 
from the procedural detail (Ex parte Quirin, 317 U. S. 1, 25-26; Ex parte Milligan 4 
Wallace 2, appear to limit the "commander in chief's" function to "the command 
of the armed forces and the conduct of campaigns" except as Congress under the 
"necessary and proper clause" may otherwise provide.) However, by long stand- 
ing tradition and practice it has been accepted that the promulgation of the Man- 
uals for Courts Martial by the President is a valid exercise of delegated authority, 
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particularly since Congress has required that the rules and regulations as set forth 
in the Manual be reported to it (Art. 36). 

I t  is notorious that the present Manual was the product of the Armed Forces 
and was prepared by them. Undoubtedly it  was approved by them before being 
submitted to the President. Whether the President made alterations in the sub- 
mitted draft the committee is, of course, unable to state, but it  is believed that the 
Manual in its present form is substantially the same as prepared by the Armed 
Forces. Changes and amendments of the Manual necessarily come from the Armed 
Forces. As an example of amendment, the committee refers to Executive Order 
10565 dated Sept. 28, 1955 (whereby paragraphs 76a and 122c of the Manual are 
amended) which provides that if an accused is found guilty of an offense or of- 
fenses for none of which dishonorable discharge is authorized, proof of three or 
more previous convictions during the year next preceding the commission of the 
offense of which accused stands convicted will authorize a sentence of dishonorable 
discharge, forfeiture of all pay and allowances, and if confinement otherwise author- 
ized is less than one year, confinement a t  hard labor for one year. Here is a revo- 
lutionary method of determining severity of sentences. Three convictions by a 
summary court (within the year) of simple AWOL each for a few days authorizes 
the Court to impose a terrific punishment in form of dishonorable discharge for an 
offense for which the law authorized no such punishment. 

Without entering into a discussion of the legal problems created by this amend- 
ment to the Manual, the committee suggests the Court of Military Appeals and 
the Federal civil courts will be offered opportunities to pass on the validity of this 
amendment. Assuming eventually it  will be declared valid by the courts, the fact 
remains that it  is a n  example of the process of the military mind in dealing with 
a problem, which certainly belongs to Congress for solution and not to an adminis- 
trative or executive agency of Government. 

The committee hereinbefore has expressed its opinion that many of the alleged 
shortcomings in the Code may be attributed t o  the Manual for Courts Martial. We 
have set forth the opinion of Admiral Radford, the Chairman of the Joint Chiefs 
of Staff, in this connection. 

In the past we have suggested that, since the Manual was the product of com- 
promise between views of the Army, the Navy and the Air Force, it  is natural to  
expect some confusion therein. We have suggested that the real difficulty in rnili- 
tary justice "does not lie within the Code but lies within the Manual for Courts 
Martial under which the Code is administered. Whether the Manual was the prod- 
uct of aeliberation or of ignorance, is difflcult to state; but if one were trying to 
sabotage the Uniform Code of Military Justice one could not have devised a more 
'artful or a better means for so doing than is provided by the Manual." 

We have further suggested before Congress that the present Manual should 
be replaced by a new one. We have not been convinced otherwise by anything 
brought to  our attention. Indeed, we have been, we believe, entirely justiied in our 
previous statements by the information gained upon additional research. We have 
gathered a number of the instances where the Manual is inconsistent with the 
Code-in some cases to the point of vitiating or nullifying the provisions of the 
latter-instances of obviously erroneous d e ~ i t i o n s  of the intent of a particular 
Article of the Code. In fact, the Manual is a document which sets forth concepts 
at  variance with the spirit and letter of the Code, and a t  variance with the intent 
of Congress and the American people. (See Appendix "D".) 

We therefore conclude that the present Manual for Courts Martial should be 
rewritten with a different concept in mind from that of its authors. I t  should be 
written from the standpoint of 'a person sympathetic to the Code, and the prin- 
ciples of American justice but who, a t  the same time, desires to maintain a strong, 
vigorous and capable military establishment. 

We recommend that legislation be enacted directing rewriting of the Manual 
and in that regard Articles 36 and 56 should be amended so as  to  direct that no 
rules of or concerning substantive law or evidence, no deflnitions of crimes or ele- 
ments of a crime, except military offenses, should be included therein. The statute 
should aflirmatively direct that in cases other than those involving military of- 
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fenses, the rules of the Federal civil courts perta?ing to evidence and interpreta- 
tion of statutory law should control; that procedural rules should be prepared by 
and under the direction of the Court of Military Appeals; that The Judge Advocates 
General of the Armed Forces should prepare expositions of strictly military offenses 
for inclusion in the Manual, and that the entire Manual before submission to the 
President for action shall bear the approval of the Couc  of Military Appeals; said 
approval being indicated by a formal order of court. 

5. UNITED STATES COURT OF MILITARY APPEALS 
Public Law 506 of the 81st Congress adopted on May 5, 1950, effective on May 

31, 1950, established the Court of Military Appeals. I t  will be hereafter referred 
to  as  "the Court." 

The foregoing Act established for the first time in the history of the United 
States a Civilian Court to review the proceedings of Courts Martial. 

The Court consists of three Judges appointed by the President for terms of 
5, 10 and 15 years, subject to confirmation by the Senate. The Code further pro- 
vided that no more than two of the Judges should be from the same political party. 
The Code further gave the President the power to  designate one of the three as 
the Chief Judge and the power of removal after a hearing for neglect of duty or 
upon mental or physical disability, but for no other cause. The President may desig- 
nate Judges of the United States Court of Appeals to  sit on the bench during the 
disability of any of the Judges. 

Article 67 reads as follows: 'The Court of Military Appeals shall review the 
record of the following cases: 

"1. All cases in which the sentence, &+s affirmed by a Board of Review, affects 
a General or Flag Officer or extends to death; 

"2. All cases reviewed by a Board of Review which the Judge Advocate Gen- 
eral orders forwarded to the Court of Military Appeals for review; and 

"3. All cases reviewed by a Board of Review, in which, upon petition of the 
accused and on good cause shown, the Court of Military Appeals has 
granted a review." 

We find that as  of April 14, 1956, fro; the inception of the Court, 8,340 cases 
have been before the Court, under this Coqe. Thirty of these cases came to the 

' 

Court under the Mandatory Section, above referred to, twenty-nine of which were 
from the Army and one was from the Air Force; none was from the Navy o r  
Coast Guard. 

Two hundred eight (208) of these cases were certified to the Court by The 
Judge Advocate General, sixty-eight from the Army, one hundred sixteen from the 
Navy; nineteen from The Judge Advocate General of the Air Force and five from 
the General Counsel of the Coast Guard. The remainder of the cases (8,194) 
reached the Court under Section 3, which gives the accused on good cause shown, 
the right to  appeal to the Court for a review of his case. Of these 8,194 cases, 778 
of them were granted Certiorari, approximately 10 per cent of all the cases sub- 
mitted to  the Court since its inception. 

From the information submitted to us, we find that the average time from the 
trial of a case, until the case is docketed in the Court of Military Appeals from the 
Army was 143 days. The Court of Military Appeals disposed of the cases from the 
Army in an average of 57 days, computed from date of docketing and final deci- 
sion. The cases from the Navy averaged 185 days from the trial until the time it 
was docketed in the Court of Appeals. The Court of Military Appeals disposed of 
these cases on an average of 58 days. The cases submitted to the Court from the 
Air Force averaged 163 days from the trial, to the time they were docketed. These 
cases were disposed of in an average of ,46 days. Cases received by the Court from 
the Coast Guard, required an average of 141 days to be docketed and were dis- 
posed of by the Court in a n  average of 78 days. 
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I t  appears to your conuniitee that many of the delays complained of in the 
administration of the Code were occasioned by the Armed Services rather than by 
the Court. 

The movement to take the Court out of existence or to so emasculate the 
Code to the extent that it  would be no longer workable is probably much more 
deeply rooted in certain branches of the Armed Forces, than was realized by this 
committee a t  the beginning of our investigation and the interviewing of witnesses. 

Of course, we are  familiar with the speeches made a t  Chicago by two of The 
Judge Advocates General before the House of Delegates of the American Bar Asso- 
ciation, and to the Judge Advocates' Association, which advocated abolishing the 
Code. This is further evidenced by the fact that the three Judge Advocates Gen- 
eral and the three Judges of the Court of Military Appeals conferred for study 
of and to  suggest necessary amendments to Congress to the Code. The Hon. 
George W. Latimer, Judge of the Court of Military Appeals, pointed out to this 
committee in testimony before it  that the entire attitude of The Judge Advocates 
General a t  the study conference seemed to be, to use his words, "well, let's see 
what we can do about getting this back iqto the Services againn--which denotes 
8: determination to regain the power to control Military Justice. (R350) 

The proposed amendment to Congress in H. R. 6583, which w ~ u l d  put the 
burden on an accused to show cause why he should be permitted to appeal, points 
up this apparent desire. If enacted very few cases, if any, would reach the Court 
of Military Appeals. 

We conclude, therefore, that the Armed Forces have definitely determined to 
abolish the Court of Military Appeals o r  to so minimize its effectiveness that it  
would be merely a rubber stamp for the Military. 

Witnesses before this committee were almost unanimous in the opinion that 
the Court should be maintained a t  all costs and urged that The American Legion 
employ its maximum influence to perpetuate the Court of Military Appeals in its 
present form. 

There were those who, in 1949 and 1950, had opposcd the enactment of the 
Uniform Code of Military Justice, and who appeared before us and stated in retro- 
spect that their judgment had been erroneous in opposing the Code including the 
Court of Military Appeals. 

It is the unanimous opinion of this committee that the Code is workable in 
time of war. There appears to be nothing to prevent separation of the Court of 
Military Appeals into several d~visions t o  serve in several theaters of war; provided, 
of course, adequate personnel were made available. In the event of war, it would 
require the lapse of from 100 to 150 days before the case load would become un- 
duly burdensome, which would provide sufficient time for the Congress to remedy 
the situation by legislation affording adequate judicial machinery. 

However, we believe, in view of the latter part of the resolution which author- 
ized the establishment of this committee, that we should present in this report 
some of the complaints which our investigation elicited. 

Furthermore, we conceive that i t  is impossible to  discuss the question of Mili- 
tary Justice without some exploration of the action and administration of the 
Court of Military Appeals. 

I t  is not believed that even the Judges of the Court themselves would claim 
that it  is a perfect Court. Certainly it  has defects. We have been informed by 
various persons of what we conceive to  be justXiable complaints against some of 
the Court's decisions. There have come t o  our attention criticisms of the Judges 
individually but it  is felt that some of these may well stem fror.1 personal re- 
actions and may well be the exercise of the prerogative of every lawyer who has 
lost a case to criticize the offending Judge in the local tavern. 

One of the main complaints from lawyers, both from within and without the 
military, has been that the Court generally has gone too far in upholding doubt- 
ful convictions and in approving questionable practices. I t  is noted that two of 
the Judges have expressed the view that men in the military are  not entitled to 
constitutional rights except as re-enacted by Congress in the Code! (Sutton 3:220, 
Deain 5:44, Clay 1:74). One Judge has spoken of the loss of constitutional rights as 
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"the compulsion by necessity" (Sutton 3:220). I t  has been held that confrontation in 
a capital case can be waived (Houghtaling 2:230)-a conception contrary t o  the 
accepted Federal rule: and the Court adopted a conception of double jeopardy 
(Zimmennan 2:12) that conflicts with the doctrine of the U. S. Supreme Court 
in Wade vs. Hunter, 336 U. S. W. 

The Court overruled the U. S. Supreme Court's holding in the Hirshberg case 
(336 U. S. 210) by authorizing trials for offenses in a prior enlistment. (Solinsky 
2:153). The Court upheld compulsory self-incrimination in one case but held that 
another trial would be a waste of time (Moore 4:207). It has approved lack of con- 
frontation by approving use of depositions (Sutton 3:220) and on evidence given to 
a Court in the absence of the accused (Velez 4:183). I t  has approved depositions in 
kp i ta l  cases (Homer 2:478, Young 32:470), which is contrary to the provisions of 
Art. 49 of the Code, with one Judge noting that a deposition was a statutory ex- 
ception to the constitutional right of confrontation. (Young supra.) 

The Court has upheld many times provisions of the Manual as  the "Service- 
man's Bible" even though \the Manual conflicts in many places with the Code and 
the intent of Congress, as the Court itself has pointed out. 

I t  is claimed that the Court has shifted the burden of proof to an accused re- 
quiring him to prove innocence t o  the extent of showing that a certain act was 
performed with authority in a case where he was charged with doing the act "with- 
out authority," on the theory that it  was easier and more convenient for him to 
carry this burden than for the Government t o  prove lack of authority (Blau 5232, 
Gohagan 2:175, Bennett 4209 and see the concurring opinion in Anderton 4:354, on 
the failure of the accused to furnish a n  explanation). I t  is claimed that the Court 
abridged the constitutional right to  bear arms by holding such to be an offense even 
though no law or regulation forbidding the carrying of arms was extant (Thomp- 
son 3:620). I t  is stated that the Court has been distinctly pro-military in uphold- 
ing jurisdiction of civilians (Weiman 3:216, Marker 1:393, Garcia 5238). (However, 
the Supreme Court of the United States has taken the same attitude in the Covert 
and Krueger cases decided in June of this year.) 

I t  is also alleged that the Court has refused to extend the full faith and credit 
clause to a bona fide decree of a State court (Johnson 3:725). Substantial criticism 
has been leveled a t  the Court for its decisions in Deller 3:409 and O'Neil 3:416. 
These men were tried and convicted of aggravated absence without leave but the 
Court held that they were guilty of desertion although they were never convicted 
by a Court Martial of that offense. The Court noted that the claim that Counsel 
did not have an opportunity to  argue the question of the legality of such conviction 
was "without significance" since there was merely a question of law involved. 

Complaints have been made that the Court has several times upheld convictions 
on theories never advanced a t  the trial or other levels (Hainson 5208, DeLeo 5:148, 
Manuel 3:739), a practice not permitted in Federal Courts. See Bollenbach U. S. 
326 U. S. 607. 

It  is also claimed that the Court has become involved in prolonged theoretical 
discussions which a t  best, are confused and in the view of some people, make no 
sense (Biesek 3:714, Josey 3:767, Johnson 3:725, Veleg 4:183, Gibson 3:512). Many 
complaints have been made abed the length and number of opinions per case 
in view of the numerous concurrences and dissents by the Judges. 

We have collected a group of cases in Appendix "C" attached to this report 
which contains some of the cases referred to above but many in addition thereto 
which demonstrate the type of case handled by the Court. 

As stated above, we are of the opinion that the complaints in many of the 
instances set out are justified. We feel that if we as lawyers were seated on the 
Court we would arrive a t  different conclusions. However, we are thoroughly cog- 
nizant of the fact that the Court of Military Appeals is plowing new ground. It  is 
faced with the problem of, in a few years, expounding and setting out concepts 
which are radically a t  variance with those which have existed for 175 years or 
more, and it  must guard against the possibility that any opinion enunciated by it  
will be destructive of the discipline which must be maintained in order to afford 
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certainty that our Abed Services will be effective fighting units, should a war 
arise. 

There has been a recent addition to the Court because of the death of one of 
the original members thereof. It is believed that time will congeal the legal ra- 
tionale of the Judges of the Court of Appeals and that further years of experience 
with the Code will furnish decisions which are less likely to raise objections of the 
nature of those outlined above. 

In order that we may avoid any possible misunderstanding, however, we repeat 
again the Court of Military Appeals is a splendid creation of the Congress. We 
feel it is the most salutary advancement ever made in the field of military law. 
Nothing which we have said herein should be construed by any person as being 
anything but the highest endorsement of its continuance. The shortcomings of the 
Court are of such nature as to be expected of any judicial body which is engaged 
in a great reform. 

The members of the Court stated to your committee that they desired no 
statutory action which would enable the Court to weigh the evidence, resolve con- 
flicts therein and to judge of the credibility of witnesses. The Boards of Review 
now possess this authority. 

This attitude is directly contrary to a rising sentiment (at least in capital 
cases) now abroad in the Civil jurisdictions. Several States either. by Constitutional 
Amendment or statutory enactment have increased the function of their highest 
appellate tribunal to compel such courts to review the facts as well as the law. 
In fact many courts, where such practice is not recognized as binding upon the 
Appellate Court, in effect reach the same result by deciding cases on the basis that 
"substantial 'evidence" is not present in the record to justify a conviction. 

Notwithstanding the attitude of the Judges of the Court of Military Appeals 
we conclude that the Court should, by statute, be authorized to weigh the evidence, 
resolve conflicts therein and judge of the credibility of witnesses. 

6. DISCHARGE PROCEDURES 
It has come to our attention that the Services have effected many discharges 

in the past few years since the inception of the Code without resort to any legal 
proceedings. These discharges are given out for medical and for many other rea- 
sons. 

lk is realized that a military organization, particularly under a system where 
men are drafted, many times acquire the services of misfits and persons who are 
for physical or mental reasons unable to serve properly in such an organization. 
It is further realized that medical examinations prior to induction may not expose 
the particular difEculty which subsequently causes the failure of the individual to, 
fit into the military organization. However, we conceive that it is grossly unfair ( 
to American youth to induct them into the military or Naval Services and shortly 
thereafter discharge them under conditions which attach to them a stigma which 
lasts throughout their lives. 

Our complaint is that many of these discharges which we shall lump together 
under a term "administrative" are handed to servicemen without any hearing 
before the board, court or tribunal of any k i d .  Many people in civilian l i e  are 
wary of employing a young man who, for example, has received any type of ad- 
ministrative discharge from the Services. They are loathe to hire a young man 
who has been in the Service and cannot show a certificate indicating an Honorable 
Discharge or a Discharge under Honorable Conditions. Many administrative dis- 
charges have been given servicemen because some superior officer believed it is for 
the good of the Service that they be severed from Service in this fashion. 

There have been witnesses who have appeared before us who have stated that 
the Services have resorted to administrative discharges to circumvent the Code of 
Military Justice perhaps on the theory that such discharges are not reviewable by 
the Court of Military Appeals or any other board or tribunal outside the Service. 

As we have stated in the past, many military people do not seem to realize 
the effect of a bad conduct, dishonorable or other discharges from the military 
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or  Naval service which is not an Honorable Discharge, or one under Honorable 
Conditions. Some method must be set up to eliminate the apparently indiscriminate 
awarding of discharges other than Honorable, or under Honorable Conditions. If  
a person is properly convicted of a crime in accordance with the laws of the land 
and the proper authorities determine that a bad conduct or dishonorable discharge 
should be meted out to the offender, such punishment is just and deserved. How- 
ever, in the many cases which have o c ~ u r r e d ~ w ~ r e ~ , ~ ~ ~ ~ ~ a r ~ , g ~ ~ ~ , f ~ ~ y y ~ k K d - h a s  

: &) tak_enipl&e and a pe&on is severed from the &-flies with an admm~straE%Gj%- 
chargi, kewXas been unable to attend schools because the schools will not admit 
him; he has been unable to obtain jobs and thus his career is blighted, sometimes 
for reasons over which he has no control. The American people believe a hearing 
is a necessity before a punishment is handed out to an individual. Any discharge 

: other than Honorable or one under Honorable Conditions is a punishment. 
I t  is, therefore, the recommendation of the committee that no discharge of any 

type except an Honorable D i r g e ,  or one under Honorable Conditions, may be 
given to any person once properly inducted into the military service, unless and 

, until the circumstances of the dismissal have been reviewed by a Board of civilians 
which Congress should set up for the sole purpose of reviewing such discharges. 

In view of the fact that The American Legion has strongly favored Universal 
Military Trainiig and that because of its diligent action National Security Train- 
ing Act was enacted (by which all American youth is subject to military training of 
one k i d  or another) it is most important that The American Legion insure to the 
mothers of America that their boys will return to civilian life after any military 
service under the same aegis as that which put them into the Service,& e o r t  when 
civilians put them in, for example by means of Draft Boards, thd-ciyililihyld 

-review the type of discharge received, if said discharge is one other than HonorablZ 
or under Honorable Conditions. 

In this connection, it is pointed out that the experience of many practitioners 
before the Board for the Correction of Military Records and the Board for the 
Review of Discharges and Dismissals, set up in the various services following World 
War 11, has been unsatisfactory and sorely disappointing. While the experience of 
different Services varies, the general experience has been that little, if anything, 
is accomplished by these Boards towards righting or remedying wrongs which have 
occurred. In fact, some attorneys feel that it is a complete waste of time to take a 
case before any of these Boards. We suggest that the personnel who staff these 
Boards constitute a considerable number of individuals who, since they are not 
accomplishing much in the way of rectifying errors which have occurred, could 
well be employed in other pursuits. 

It is believed that the criticism with regard to the operation of these Boards 
stems from the interpretation, administratively arrived a t  by The Judge Advocates 
General of the various Services, as to the nature and scope of the work of the 
Boards. In short, since the Board for the Review of Discharges and Dismissals and 
the Board for the Correction of Military Records, must pass upon a case or record 
which previously has been processed in the Offlce of The Judge Advocate General, 
and since the Offices of the Judge Advocates General have control over these Boards 
by way of assignment of officers and personnel, the Boards are often reluctant, if 
indeed they do not find it impossible, to overrule a conclusion reached by their su- 
perior offlcer. 

These Boards could perform a most useful function if intelligently and fear- 
lessly administered and operated. However, under the rules set up by the Judge 
Advocates General, and the other circumstances indicted above, which restrict the 
Boards in many respects, it is difflcult to understand how the Boards can do much 
else than confirm actions already taken by the Services involved. To overrule the 
action is to admit that error existed. Experience has shown that the Military and 
Naval Services are somewhat reluctant a t  any-time to admit errors. 

It is further realized that the Secretaries of the various Services have the 
power and right of review of the actions of the Boards. In fact, the Boards are 
answerable to them. On the other hand, with the tremendous volume of adminis- 
trative detail which falls to the lot of any Secretary of the Services, in these de- 
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talls much work of this nature is delegated to subordinates, many of whom are 
assigned to the work by The Judge Advocates General. Overrwng of the action of 
a Board or of The Judge Advocates General, even by a person acting in the capadty 
of a delagee of the Secretary of a particular Service would not be conducive to 
subsequent  promotion^,^ --_ .., . - 

Your committee(rgcommen2ds ' 9 a t  the Congress conduct an investigation into 
the activities of the ~oarZof-ReTiew of Discharges and Dismissals, and the Boards 
for the Correction of Military Records at' the earliest possible time. We recom- 
mend that close attention be directed to the question as to whether or not said 
Boards have been carrying out the intent of Congress. 

7. MISCELLANEOUS 
(A) Behab'itation Procedures of the Air Form 
The committee desires to commend the Air Force on its experiment in reha- 

bilitating convicted military personnel in the endeavor not only to return them to 
effective military duty but also to return them to civil l i e  with a fair prospect of 
becoming productive, law-abiding citizens. Its program of rehabilitation, known as 
the "Amarillo Program" deserves the highest commendation. 

Some five years ago, Generals Harmon and Kuhfeld selected and procured the 
use of the Amarillo Air Force Base as a place of retraining convicted enlisted air- 
men. I t  is in truth a tralning command where men are given mechanical as well 
as other service training. It has no fence around it and it has no guards with guns. 
There is but a m i n i  of custodial guard. The staff contains social workers, 
psychiatrists, penologists, and experts in behavior Wculty.  There is a preliminary 
screening process, but a convicted man can be sent directly from his base to Ama- 
rillo. Forty-two bases are participating in the program which has four phases. 

The first phase is that of indoctrination. The second phase involves military 
teaching and instructions concerning our Government and its institutions. At the 
end of this phase, and in phase three, the men are reclassified so as to fit them into 
a proper category of activity. In phase four, they are sent out to the base to per- 
form the particular task for which they have been trained. Seventy-six per cent 
of the men sent to Amarillo are restored and restored successfully. At the end of 
the fourth phase, the unexpired portion of their punishment can be remitted and 
the man sent to duty. He is never returned to his old outfit. 

Even though the "Amarillo Program" is still in the course of experimentation 
it has received the commendation of many leading penologists and there is every 
prospect that it will become a permanent institution, a t  least in the Air Force. 

The philosophy supporting this experiment was expressed by General Kuhfeld 
thus, 'When we are talking about this restoration and rehabilitation problem, we 
are not talking about kids that spit on the sidewalk or go AWOL, we are talking 
about the gamut of this thing. Our view is this-that unless you get the sex of- 
fenders, and there you have an entirely different liroposition, or drug offenders, and 
there you are in a different ball park-that unless you get into that class of crime, 
we are saying that the crime the fellow commits doesn't determine whether or 
not he is a restoration or a rehabilitation potential. It  is the individual, his back- 
ground, his make-up and character, and not what he did, and that is the way we 
are trying to administer the program." 

There are a t  present about 250 men at  Amarillo. The average age of a trainee 
is about 23, although there are many youngsters of the ages of 17 and 18. It is an 
Air Force operation. The Army is, a t  present, endeavoring to establish a similar 
camp a t  Camp Gordon. The committee was furnished no evidence as to its prog- 
ress or success. 

In conclusion, the committee congratulates Generals Harmon and Kuhfeld f o ~  
their enlightened endeavors. They point in the right direction, and with reason- 
able understanding and encouragement the experiment should succeed. Its value 
lies not only in the military rehabilitation of the individual but also in his rehabili- 
tation as a law-abiding, productive citizen. 
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General Harmon has stated that this program has not been applied insof& as 
officers are  concerned. There are, a s  must be obvious, many reasons why the pro- 
gram cannot be made applicable to  omcers, but it is believed some research and 
consideration 'ihould be given to extending the program t o  include officers. 

I t  is the recommendation of this committee that the Congress enact legisla- 
tion which will give statutory authority to insure the continuance of the Air 
Force "Amarillo Program." Such Congressional action should also extend the pro- 
gram to the Army, the Navy and the Coast Guard. 

(B) New Judge Advocate General of the Navy 
7 

Since the committee has held i ts  last meeting, the President has appointed a 
new Judge Advocate General of the Navy in the person of Rear Admiral Chester 
Ward. We have heard nothing but words of highest praise concerning his ability 
and accomplishments as  a Legal Specialist in  the U. S. Navy and in private prac- 
tice as  a lawyer. 

The President is to be congratulated on the appointment made. (1 
We are confident that morale will rise in the Navy's legal organization as a 

result of this appointment. We feel, however, that we have pointed out hereinabove 
to Admiral Ward many of the defects in the system over which he now has con- 
trol. We sincerely hope that-he will take immediate steps t o  eradicate the many 
deficiencies existent therein and that he will institute reforms which will bring the 
entire Navy Legal Service to the point where the public will have for each and 
every officer in the Navy legal group that degree of respect in which Admiral Ward 
is now held. 

(C) In submitting this report, the committee respectfully suggests that funds 
be provided which will permit its publication in pamphlet form in sufficient num- 
bers to permit a reasonably adequate circulation thereof. 

(D) Continuance of Committee 
In view of the recommendations made by the committee toward enactment of 

curative legislation by Congress, its opposition to propoked legislation, and the possi- 
bility that additional legislation may be suggested from time to time which will 
derogate against the Code and the Court of Military Appeals to the disadvantage of 
the Nation, this committee, or an equivalent thereof, should be continued and au- 
thorized to advise and consult with the National Security Commission and the Na- 
tional Legislative Commission, concerning matters pertaining to Military Justice. 

Respectfully submitted, 
FRANKLIN RITER, Chairman, Utah 
JOHN J. FINN, D. of C. . 
CARL E. MATHENY, Michigan 
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APPENDIX " A  
Resolution NQ. 172 in its entirety reads as follows: 
Whereas, The American Legion played a vital role in the enactment of the 

Uniform Code of Military Justice, 50 U. S. C. (Chap. 22), 551-736; Act of May 5, 
1950; Public Law 506, 81st Congress, and now retains a profound interest in all 
matters affecting said Code; and 

Whereas, Since the Code has now been in effect five (5) years, there may be 
experience which would indicate necessary or desirable amendments, inclusive or 
exclusive of those suggested or recommended by the military or naval services; and 

Whereas, The Army, Navy and Air Force, as evidenced by pronouncements 
through official channels and by public statements of persons in authority in said 
Services, are conducting a vigorous campaign, complaining that the Code is un- 
wieldy, expensive and impracticable among other things, and to amend various 
provisions of the Code; and 

Whereas, Many of the amendments and changes sought and recommended by 
the military and naval Services may serve to emasculate the Code in its provisions 
set up to safeguard the rights of individuals af€ected by the Code; and 

Whereas, The American Legion in national convention assembled, October 10- 
13, 1955, Miami, Florida, should be fully informed on all aspects of the administra- 
tion of the Code in order to propose to the Congress of the United States, if such is 
the will of the convention, any necessary or desirable changes in the Uniform Code 
of Military Justice, or to take whatever action The American Legion deems ad- 
visable in the light of the facts it may be able to obtain from an objective, un- 
biased survey of the Code itself or the administration thereof since its enactment; 
now, therefore, be it 

Resolved, That the National Commander of The American Legion shall a p  
point a committee of lawyers to: 

1. Conduct a survey of the operation of the Code since enactment to determine 
whether amendment thereof is desirable or necessary and, if so, to recom- 
mend to the next national convention of The American Legion such neces- 
sary and proper amendments; and 

2. To investigate and report to said national convention its findings as to the 
aforesaid complaints and charges made, and amendments to the Code sug- 
gested, by military and naval personnel and establishments with the view to 
determining the truth or accuracy of the charges, the validity of all com- 
plaints and the necessity for amendments suggested or recommended by 
these sources; and 

3. To investigate and report to said national convention its findings as to the 
work of the United States Court of Military Appeals for the purpose of ascer- 
taining its effectiveness in carrying out the spirit and the letter of the Uni- 
form Code of Military Justice. 
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APPENDIX "B" 
At its Twenty-eighth Annual Convention, held at  San F m ( 2 x 0 ,  Calltornla, in 

1946, by Resolution No. 284,. The American Legion indicated that it favored a gen- 
eral overhauling of the courts martial system and made the following recommen- 
dations: 

1. That the administration of justice in the Army and Navy be placed in the 
hands of trained personnel. 

2. That enlisted men not under omcers concerned, as well as oftlcers, be rep- 
resented on the courts martial. 

3. That the Articles of War be revised so as to provide a better definition of 
crimes and the punishment therefor with a view toward uniformity. 

At the same convention a resolution was adopted requesting that The Ameri- 
can Legion petition Congress for the immediate enactment of legislation authorizing 
or granting a reviewing party (1) directed to review immediately and empowered 
to revise sentences of court martial of these serving such sentences and (2) em- 
powered to revise sentences already executed whether or not said sentences are 
a result of general court martial or otherwise. 

The following Resolution No. 99 -with reference to military law and justice in 
Armed Services was adopted by the National Executive Committee of The Ameri- 
can Legion at its meetings held May 3-5, 1948, a t  Indianapolis: 

Whereas, There has been effected a merger of the Armed Services; and 
Whereas, Under the system of military law and justice presently existing and 

immediately contemplated, there are or will be a Judge Advocate C~neral  in each 
of the Army, Navy and Air Force; and 

Whereas, The American Legion, interested not only in the economical but also 
adequate and capable administration and disposition of legal matters, sees no reason 
for the maintenance of three separate legal systems in the Armed Forces; now, 
therefore, be it 

Resolved, That the Congress of the .United States before enacting legislation 
presently pending in bilk presented by the Army revising the Articles of War and 
by the Navy revising the Articles for the Government of the Navy be called upon 
to instigate an investigation of the present system to the end that more equitable 
and just disposition of courts martial cases be had; that past injustices in the said 
system may be wmedied; that the preferential treatment of ofacers of the Regular 
Services over o@.vrs in the Reserves in the matter of retirement benefits may be 
abolished; that p~ferential  treatment of ofecers over enlisted personnel in regard 
to courts martial be abolished. 

That the Boards for the Review of Discharges and Dismissals set up under the 
G. I. Bill and the Boards for the Correction of Military Records for the Review of 
Discharges and Dismissals set up under the G. I. Bill and the Boards for the Cor- 
rection of Military Recbrds set up under the Reorganization Act (Public Law 601, 
79th Congress, Section 207) be made to act in accordance with the will of Congress 
and the people; and 

That consolidation of all legal offices of the Armed Forces may be effected and 
in the future be carried out under one head. 

The following is the text of Resolution No. 750 with reference to military and 
naval justice in the Armed Services, adopted by the 30th Annual Convention of 
The American Legion at  Miami, Florida, in 1948: 

Whereas, The Senate of the United States has passed a Draft Act to which it 
has appended an amendment providing for a revision in the system of military - 
justice in the United States Army and Air Force; and 

Whereas, No govision for any change in the Articles for the Government of 
the Navy has yet been acted upon hy the Congress; and 
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Whereas, At the May meeting of the Executive Committee of The American 
Legion, Resolution No. 99, previously approved by this Department, was approved; 
and 

Whereas, Such resolution sets out the position of The American Legion with 
regard to the question of military justice in all present aspects; now, there- 
fore, be it  

Resolved, That The American Legion, in convention assembled, does hereby 
petition the Congress of the United States, immediately upon its reconvening, to 
institute and pass legislation to effect the purposes of said Resolution No. 99, to 
the end there be a clarification and modernization of the laws pertaining to mili- 
tary and naval justice with regard to all the Armed Services. 

At the 31st Annual Convention of The American Legion, held a t  Philadelphia, 
Pennsylvania, in 1949, Resolutions Nos. 600 and 652 were consolidated and as Reso- 
lution No. 652 was approved as follows: 

That in summary The American Legion in convention assembled in Phiiadel- 
phia, Pennsylvania, August 29-September 1, 1949, urges the establishment of a sim- 
ple, consolidated and uniform code of justice fqr all branches of the Armed Forces 
of the United States; and that the uniform consolidated system so urged should, in 
addition to having full jurisdiction over all courts martial, also have full jurisdic- 
tion over all board of review of discharges and dismissal, and over all boards for 
the correction of military records. 

At The American Legion Convention held in Los Angeles, California, on October 
9-12,1950, the following resolution was passed: 

Be it, therefore, Resolved, by The American Legion in convention assembled in 
Los Angeles, October 9 to 12, inclusive, That they propose the following changes 
be made a t  once in the courts martial systems of our Armed Forces: 

1. That appointment of special courts martial in the Army, Navy and Air Force 
be made by the commanding officer of the next higher echelon of command above 
the accusing officer or enlisted man, or above the accused's organization, which- 
ever is the higher. 

2. That findings and sentences of such courts be reviewed and approved or dis- 
approved by a judge advocate of a higher command. 

3. That general courts martial of five members be appointed by the Presi- 
dent of the United States and approved by Congress for terms of 10 years, and 
one such court assigned t o  each Army, Air Force and Naval Unit in time of peace 
and increased in t i e  of war, traveling from command to command as needed, and 
each such board shall have competent defense cqunsel traveling with it to repre- 
sent such defendant a t  each command as may be required. 
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APPENDIX "C" 
The following cases are  examples of miscarriages of justice in the military 

which probably would not have been corrected had it  not been for the United 
States Court of Military Appeals: 

ROSATO Case-(USCMA 143). As i t  was suspected the accused was involved 
in unauthorized money deals, the Commanding Officer called him in and ordered 
him to prepare handwriting specimens which would be used as evidence to con- 
vict him on trial. Rosato, on advice of counsel, refused. He was tried and con- 
victed for wilful disobedience and given a sentence of three years confinement, 
with a dishonorable discharge. The conviction was upheld a t  all military levels 
but the Court dismissed the case, pointing out that the order violated both the 
Code and the Constitution. 

In the case of BURTS (3 USCMA 418) the accused was given twenty years 
for murder. All Army reviewing authorities approved the conviction and sen- 
tence although the defense had claimed throughout that the evidence was insuffi- 
cient to convict. When the case was appealed to the Court of Military Appeals, 
the Government, without argument, appeared and admitted the evidence was in- 
sufficient. As a result, the case was reversed and dismissed. 

In  the case of LZTTRZCE (3 USCMA 387) the Executive Officer called the 
members of the Court Martial in for briefing immediately before the accused was 
to  be tried for theft. He explained, among other things, that the Court should not 
usurp t&e sentencing prerogates of the Convening Authority because inadequate 
sentences brought the military into disrepute; that thieves should be discharged; 
that cases were thoroughly reviewed before and after trial; and to the effect, 
in general, that only the guilty were tried and convicted. He further pointed out 
that those Court members who properly performed their duties would be recog- 
nized "by appropriate notation on their efficiency reports." All this was accom- 
plished despite Article 37 of the Code which prohibits command control. The 
accused was convicted, given a sentence of two years and a dishonorable dis- 
charge. 

In the case of FERGUSON (5 USCMA 68) there was a stockade mutiny and, 
before trial, the Convening Authority had a meeting of staff officers and the mem- 
bers of the Court Martial. The members were advised how "touchy" the situation 
was, that such cases had to be handled expeditiously, promptly and firmly to pre- 
vent other disturbances which would reflect adversely on the Army, all to the 
effect of making a n  example of the accused forthwith. The next day the Court 
convicted all the accused and imposed sentences ranging from ten to thirty-five 
years. 

In  the case of DEAZN (5USCMA44) the President of the Court Martial was 
a retired Rear Admiral (assigned by the Bureau of Naval Personnel for said duty,) 
who indoctrinated the fellow members of his Court Martial, who were all junior 
to him, in his beliefs to the effect that persons in the military had no constitu- 
tional rights and that anyone sent before the Court for trial had to be guilty of 
something. He further explained that the law of desertion was that one who was 
away from his station and duty over sixty days was guilty, (no mention of intent). 
This President also prepared the fitness reports of the members of the Court. The 
Court of Military Appeals reversed the accused's conviction and dismissed the 
case. 

In  t h e  case of ZAGAR (4 USCMA 510) a staff officer told the Court members 
before a trial, in effect, that only guilty cases were presented for trial and it was 
up to the accused to prove his innocence. 

In  the case of HUNTER (3USCMA497) the Commanding Officer told the 
Court members before trial how bad the accused was and that his last trial had 
resulted in an inadequate sentence. 

In JONES (decided by the Court of Military Appeals in March 1955) the ac- 
cused was taken under guard to  the dispensary and an attempt was made to 
secure a urine specimen. When it  appeared he could not supply such, 1000 cc's (over 
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a quart) of a glucose solution were injected into his veins. When he still produced 
no specimen, he was then forcefully catheterized over his protest. This procedure 
was vigorously defended by the military but the Court of Military Appeals re- 
versed the conviction based, in part a t  least, on the evidence secured in the in- 
dicated fashion. 

In the GREEN case (April, 1955) the conviction was reversed where the 
record showed that the defense counsel, who represented the accused at  pretrial, 
then prepared, at  the direction of higher authority, a summarization for the prose- 
cution of the case, pointing out what the evidence, showed and what witnesses 
would prove the case agahist his client, etc. 

In the GORDON case (1 USCMA 255) the Air Force saw nothing wrong in the 
accused having hi "impartid" review by the Convening Authority where the ac- 
cused had been originally charged with breaking into the house of that same 
omcer. 

In COULTER (3 USCMA 657) the "impartial" review of the trial was written 
by the prosecutor. 

In SCHZLLER (5 USCMAlOl) the impartial law omcer who presided at the 
trial was the same ofEcer who forwarded the charges and recommended the trial. 

In EDWARDS (4 USCMA 299) a member of the Court was the Provost Mar- 
shal (Chief of Police) in charge of all criminal investigations. 

In GUEST (3 USCMA 147) a staff omcer, during a trial recess, discussed the 
principles involved with the Court President and gave him legal holdings that 
showed the accused was guilty. 

In STRINGER (5 USCMA122) the Court President became incensed at  the 
lack of evidence put in by the prosecution and remarked that if it continued 
"we will hang the man innocently." 

In DUFFY (3USCMA20) the Staff Judge Advocate recommended that the 
Convening Authority disapprove the conviction because the evidence was insuf- 
ficient (Court of Military Appeals later agreed) but the Convening Authority re- 
fused to do this because, as he stated: He knew the man was guilty because of 
other things not appearing in the record of trial." 
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APPENDIX " D  
The following are  some of the items which indicate a t  least a surface conflict 

between the Manual for Courts Martial and the Code and/or Federal procedure. 
Where available, there have been added the citations of the Court of Military 
Appeals' holdings on the particular situations. The list is not intended to be all 
inclusive since there a re  other areas of possible differences. If personal opinion 
should happen to be reflected in any of the items that follow, it is purely the 
personal opinion of your committee and nothing more. 

Paragraph 21d permits confinement pending appellate review as the probable 
cause under Article 9(d), even though the man has no confinement to serve and 
is merely awaiting a Bad Conduct Discharge or other administrative action. This 
was upheld by the Court of Military Appeals in Teague, 3 USCMA 317. 

Paragraph 55 outlines a procedure whereby, if a court finds evidence mani- 
festly insdcient ,  i t  can report to the Convening Authority who, in turn, can 
send more evidence to  convict. This appears contrary to Article 62(b)(l). How- 
ever, i t  was upheld by the Court of Military Appeals in TurkaZi, 6 USCMA340. 

Article 49(d) forbids depositions in a capital case, but Paragraph 145a stated 
that, where a trial involves several specifications, each one is a separate case. 
Therefore, in such a trial depositions can be admitted on everything but the capi- 
tal specifications, and even on that  if the law ofecer says it is not material. This 
was approved in Gann, 3 USCMA 12. 

Article 27(b) requires qualified counsel for General Courts Martial, but Para- 
graph 117a would permit depositions for such trials to  be taken by anyone. The 
Court of Military Appeals denied this in Drain, 4 USCMA 646. 

The approach of the Court of Military Appeals has been that the Manual 
for Courts Martial and the Code a& on the same level, although the Code pre- 
vails if there is any confiict. See Lucm, 1 USCMA 19. 

Article 118(3) sets up  second degree murder where an act is inherently 
dangerous and evinces a wanton disregard of human life. As explained in Para- 
graph 197f of the Manual for Courts Martial, such a n  act can involve mere heed- 
lessness o r  indifference. This was upheld by the Court of Military Appeals in 
Stokes, 6 USCMA 65. 

Paragraph 148e permits a husband or wife to  be a compulsory witness if a n  
injured party, This is in direct contradiction to the Federal rule (Article 36). 
However, the case of Strand, 6USCMA297, indicates that this will be upheld 
by the Court of Military Appeals. 

Paragraph 127c discusses a n  offense of concealed weapons, even though not 
forbidden by regulation. This was upheld by the Court of Military Appeals in 
Thompson, 3 USCMA 620. The Constitution and Federal laws permit the bear- 
ing of arms unless forbidden by regulations t ~ o l i c e  Power). 

Paragraph l22c permits a Court of Military Appeals to examine inadmissible 
evidence on sanity in closed session (no confrontation or  cross-examination). This 
was approved by the Court of Military Appeals in Conception-Velez, 4 USCMA 
183. 

Paragraph 73C overrules Article 51 (c) on instruction of the Court by the law 
of8cer. It states that i t  is not necessary for t* law ofecer to instruct on lesser 
offenses, affirmative defenses, etc. The Court of Military Appeals denied this in 
Clark, 1 USCMA 201, and others. 

Paragraphs 213a and 213b setting out as  sufecient instructions for the hun- 
dreds of different offenses that can be there charged, that the accused did or failed 
to do the acts as alleged and the circumstances as specified. This has been denied 
by the Court of Military Appeals in several instances. 

Under Paragraph 200a 5, ibis  stealing even though a t  the time of taking, the 
taker intends "to pay for the property stolen or  otherwise to  replace it." This is 
contrary to the Federal rule. However, i t  was upheld by the Court of Military 
Appeals in KmZl, 3 USCMA 129. 

Under Paragraph 200a 5, a false pretense is one made "without an honest be- 
lief in its truth.'' This is contrary to the Federal rule (and most civil rules) and 



could cover pulling or sales talk. This was upheld by the Court of Military Ap- 
peals in Beasley, 3 USCMA 111. In the opinion of your committee, a false pre- 
tense is a false material representation knowingly made with intent, etc. 

Paragraph llc permits a trial in absentia in a capital case after a n  escape. 
This is contrary to Federal rule, but was upheld by the Court of Military Appeals 
in Houghtaling, 2 USCMA 230. 

Paragraph 138a provides that a presumption is a n  inference and an inference 
is merely a presumption even though one is mandatory and the other is per- 
missive. However, after the statement that they are  interchangeable, it is noted 
by your committee that  the Manual for Courts Martial unfailingly uses the 
stronger term "presumption" wherever- it will militate against an accused. In 
cases involving possession of recently stolen property, failure to account, etc., it 
is noted by your committee that the Manual for Courts Martial states that under 
those circumstances the accused can be "presumed" to be guilty. This was up- 
held by the Court of Military Appeals in Biesak, 3 USCMA 714. 

Article 31, dealing with self-incrimination, is overruled by Paragraph 150b 
authorizing compulsory handwriting samples, voice identification, etc. This was 
denied by the Court of Military Appeals in Rosato, 3 USCMA 143 and Greer, 3 
USCMA 576. 

Paragraph 152 on search and seizure can be compared to the Federal holdings, 
although it will not benefit thereby. The Court of Military Appeals upheld this 
in DeLeo, 5 USCMA 148, regardless of any conact  with the Federal rule. 

~ a r a g h p h  125 permits the Navy to give thirty days on bread and water, d- 
though Congress specifically limited this to three days. This was denied by the 
Court of Military Appeals in Wappler, 2 USCMA 393. 

Page 227 sets up threats as a three-year offense, even though ordinarily they 
a re  a minor misdemeanor and often part of a n  assault. The Court of Military 
Appeals upheld this in Holiday, 4 USCMA 454. 

Paragraph 33-1 permits common trials for two or more accused where of- 
fenses are  similar but not joint. This was upheld by the Court of Military Appeals 
in Bodenheimer, 2 USCMA 130. 

Page 259 permits proof of fingerprints by an espar te  certificate setting out 
the hearsay results of a test by an alleged expert back in the Department. This 
was upheld by the Court of Military Appeals in White, 3 USCMA 666. 

Paragraph. llb apparently overrules Hirshberg (no trial for an offense in a 
prior enlistment) if the enlistment is terminated for the convenience of the Gov- 
ernment) with a reenlistment thereafter. This was upheld by the Court of Mili- 
tary Appeals in Solinsky, 2 USCMA 153. 

Under Paragraphs 37 and 41 a Convening Authority can add or excuse mem- 
bers of the Court during the trial and also can change the "judge" under Para- 
graph 39e. See Grow, 3 USCMA 77, Whitley, 5 USCMA 786. 

Paragraph 38 has been used as a basis for attempts a t  command control in 
briefing courts on the status of disciplinary matters in the Command. See Lit- 
trice, 3 USCMA 487 and Isbell, 3 USCMA 782. 

Although Congress took the law member out of the closed sessions of the 
Court, the military, on occasion, put lawyers in as Court members. See Glaze, 
3 USCMA 168, but read Sears, 6 USCMA 661. 

Paragraph 40 deals with actions taken by the president of the Court which 
rightfully belong to the law oacer, according to the interpretation of Articles 
26 and 51 by your committee. In some areas there are  two presiding omcers and 
a division of continuous authority under Paragraph 58 with the Convening Au- 
thority also getting into the continuance picture under other provisions. Also 
under Paragraphs 55 and 56 the Convening Authority can step in and stop the 
trial, in whole or in part, and can review rulings on motions during the trial. See 
Paragraph 67f. This was approved by the Court of Military Appeals in Turkali, 
6 USCMA 340, and Stringer, 5 USCMA 122. 

The military has seen nothing wrong with having former defense counsel help 
the prosecution in its case against his client. See Green, 5 USCMA 610; McCluskey, 
6 USCMA 545; Stringer, 4 USCMA 494; and Marrelli, 4 USCMA 276. 
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Paragraph 48 states that the accused has the "statutory right" to counsel of 
his own choosing. In the opinion of your committee, this is a "constitutional 
right." 

Paragraph 48j 3, permits a Board of Review to act, with the accused having 
waived right to counsel, if no request for the same was made within ten days from 
the date of sentence, not even from the date of the receipt of the record of trial. 
No such restriction appears in Article 70. 

Paragraph 53e gives the Convening Authority wide discretion in ordering a 
trial closed to the public. This is now pending in Brown, No. 7998. 

It is suggested again that Paragraphs 55 and 56 be read very carefully and 
precisely. These deal with the Convening Authority's taking over, stepping into 
the middle of the trial, usurping functions of the law officer, etc., although these 
should all be for the law officer under Paragraph 51b. 

Paragraph 57g discusses the deciding of certain motions on a preponderance 
of evidence. I t  is thought that certain fundamental items, such as search and 
seizure, etc., put the burden on the prosecution. 

Paragraph 57g2, allows the law officer to omit certain arguments and offers 
of proof from the verbatim record. See Article 54. 

Paragraph 67g apparently precludes the raising of the constitutional claim of 
lack of speedy trial other than for a continuance or to mitigate punishment. The 
Court of Military Appeals denied this in Hounshell, No. 7393. 

Under Paragraphs 128b and 68g, if the Commander gives an Article 15 or ad- 
ministrative punishment for an offense that is not minor, the accused can still 
be given a court martial for the same offense. This was upheld by the Court of 
Military Appeals in Vaughn, 3 USCMA 121. 

The reasonable doubt coverage in Paragraph 74a 3 is questionable, particu- 
larly the last sentence on page 114. This was upheld by the Court of Military Ap- 
peals in Moore, 4 USCMA 482. 

Paragraph 74d 3 has a completely backwards approach on voting by first tell- 
ing everything on how to convict, how many votes are needed to convict without 
saying that without such a vote there is an acquittal, and ends by saying that, if 
no other valid finding is reached, then the result is not guilty. See Nash, 5 USCMA 
550 for discussion. 

Paragraph 82e provides that trial counsel can permit defense counsel to 
examine the record of trial before sending it up for appellate review "when undue 
delay will not result." 

Articles 63a, 66c, and 67d authorize a rehearing unless the case is set aside 
because of "lack of sufecient evidence in the record to support the findings." This 
is construed by Paragraph 92 as permitting a rehearing where "proof of guilt 
consisted of inadmissible evidence, for which there is available an admissible sub- 
stitute." This was approved by the Court of Military Appeals in Mounts, 1 USCMA 
114. 

Paragraph 109 limits the right to a new trial under Article 73 to offenses oc- 
curring "after 30 May 1951." In this connection, the Board of Review rules in 
the Air Force (and probably in the other Services) originally indicated that only 
one petition for a new trial would be considered in any case. Such a rule would 
be contrary to Federal practice and there is no such restriction in Article 73. 

Paragraph 109d limits the right to a new trial under Article 73 to "only if" 
the accused affirmatively establishes that an injustice has resulted and that "a 
new trial would probably produce a substantially more favorable result for the 
accused." This is contrary to the Federal rule where, in a case of fraud in fact 
producing the Court's verdict, a new trial would be granted. Fraud in the verdict, 
however, in a Federal Court is sultlcient to set the verdict aside. In the Article 
the accused must show the result for both fraud and new evidence will be to pro- 
duce "substantially more favorable result." I t  is assumed that, if a part of the 
offenses alleged were dismissed, it could be said that the sentence is still proper 
so no new trial is necessary. It is further indicated that the fraud must have had 
"a substantial contributory effect" upon the findings and that without it "there 
probably would have been a finding of not guilty." Further, a Judge Advocate 



General can find "meritorious grounds" f ~ r  relief but not award a new trial. I t  
will sufece if he merely sends it to the Secretary for administrative action under 
Article 74. 

In Paragraph 109f the Court of Military Appeals is informed by the Manual 
for Courts Martial that it should not grant a new trial under certain circum- 
stances. 

Under Paragraph 115d (see also p. 563) the Manual for Courts Martial con- 
strues Article 46 as authorizing the preparation and execution of warrants of at- 
tachment. This would imply that the military can arrest and detain civilians any 
place in the United States or possessions and transport them to any other place 
by fcrce. Article 47 of the Code provides punishment for refusal to appear or 
testify, but the action must be taken by the District Attorney and the Federal 
courts. 

Paragraph 117 deals with depositions. Elsewhere in this report we have com- 
mented on the use of depositions in criminal trials. 

Paragraph 118 could be interpreted as a rewriting of the summary power 
given by Article 48 for menacing words, sigm, gestures, or riot or disorder into 
a general contempt statute. 

Article 56 sets out the right of the President to set maximum punishments. 
In  Chapter 25 of the Nanual for Courts Martial there is indulged a discussion of 
policy matters, repeat offenders statute, additional punishments, etc., so that in- 
stead of the punishment being as a court martial may direct, it is as the President 
tells the court martial to direct in many instances. Paragraph 126h on lines 
actually has no limitations. Paragraph 127c seems to have no limitations in de- 
termining the maximum punishment. If you cannot find the punishment in the 
Table for the offense or one like i t  or one lesser included, you look in the District 
of Columbia or United States Codes. 

Article 15(b) on commanding ofecer punishments states that a Secretary can 
regulate the limitations on the punishments ofecers are authorized to impose, and 
the "applicability of this to an accused who demands trial by a court martial." 
Under Paragraph 132 the Navy and Coast Guard have limited this by indicating 
that such an accused cannot demand a trial. Paragraph 133 permits an Article 15 
punishment used on fact-findings by a court of inquiry or board of investigation. 

Paragraph 128c permits %on-punitive measures" by way of admonitions, 
reprimands, rebukes, censures, etc. (oral or written) as being in no wise limited 
by Article 15 "where not intended or imposed as punishment." 

Under Paragraph 130 any failure to comply with Article 15 will not invalidate 
the punishment except to the extent required by a "clear and aftirmative showing 
of injury to a substantial right" of the person punished, providing that the same 
right is not found to have been either expressly or impliedly waived. 

Paragraph 140 would seem to be a rewriting of Article 31 on the question of 
self-incrimination, at least to a certain extent, by setting up different rules of ad- 
missibility for confessions and admissions. 

Paragraph 154a 3, permits ignorance of act as a defense if it is "honest ignor- 
ance" and not the result of carelessness or fault. Generally the prosecution must 
prove an accuse& conduct was knowingly willful, etc. There is generally no 
requirement that i t  be shown that i t  is honest and not negligent. Lampkins, 
4 USCMA 431 and Rowan, 4 USCMA 430. 

See also Paragraph 154a4, covering "honest and reasonable mistake" and 
approving constructive knowledge in a criminal case where actual knowledge is 
an element. The Stabler case, 4 USCMA 125, condemns th is ,  but see Stokes, 
6 USCMA 65, which approves constructive knowledge in second degree murder on 
knowledge that an act is dangerous, etc. Paragraph 171b also talks of construc- 
tive knowledge. Compare SoZow, 138 Fed. Supp. 812. 

Paragraph 164a 1, provides that an intent to desert can be found from a pur- 
pose to return when a particular but uncertain event occurs in the future. This 
was thrown out by the Court of Military Appeals in Rushlow, 2 USCMA 641. On 
page 313 of the Manual for Courts Martial there is a provision for constructive 
absence without leave (AWOL), even though a man ,is on authorized liberty on 
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some theory of abandonment of his contract Apparently a plan or attempt to 
desert. 

Paragraph 173a construes Article 94 as permitting a one-man mutiny. Of 
course, Article 94 is written very loosely and perhaps the Article should be re- 
written, as well as the Manual for Courts Martial in this connection. 

Paragraph 174a says you can resist arrest by flight. Paragraph 174b states 
you can breach arrest by inadvertence or a bona fide mistake of the limits of the 
arrest. 

In discussing Article 99(9) on misbehavior covering the giving of relief to 
troops, etc., it appears by the Manual for Courts Martial that an additional ele- 
ment is necessary in that first such relief must be required. See page 334. i 

Paragraph 183d on communicating with the enemy under Article 104 states 
that the offense is complete the moment the communication issues from the ac- 
cused whether it ever reaches the destination or not. This would appear to be 
clearly erroneous. It would seem that such an example would only constitute 
an attempt. 

Paragraph 187b on the negligent loss, damage, etc., of military property under 
Article 108 holds that once you show the property was issued to the accused "it 
may be presumed that the damage, destruction, or loss shown, unless satisfactorily 
explained, was due to the negligence of the accused.'' This appears to be basing 
a conviction on a presumption. 

Paragraph 193b, in discussing a person "having knowledge of a challenge sent 
or about to be sent" (dueling, ArtiEle 114), rewrites the Code so that "any one 
who has reason to believe" is substituted for knowledge. 

Paragraph 197 on murder merely states that death from the act of the ac- 
cused, if it occurs "sometime" thereafter, can be the basis of conviction. This 
omits the well known "within a year and a day" rule extant in almost every juris- 
diction, if not in all. 

Paragraph 197d, as construed, permits instantaneous premeditation. This 
appears to be a grammatical contradiction. The Federal rules generally hold that 
the time must be appreciable. This paragraph was approved in SechZer, 3 USCMA 
363, but see McMahan, 6 USCMA 709. 

Paragraph 199a states that it is not rape if there is actual consent although 
the consent is obtained by fraud. I t  is difecult to see how one can have actual 
consent in the presence of fraud. 

Paragraph 2Wa 5, permits a conviction on false pretenses on a representa- 
tion of an intent to do something in the future. This is contrary to Federal prac- 
tice. 

Page 368 discusses arson and construes Article 126. The discussion relates 
to the necessity of proof of knowledge of the presence of a human being at the 
time of burning and adds an element of value which is not contained in the 

, Code. This Article itself is another that could stand clarification. 
Page 370 sets out that a simple assault can be committed by a culpably neg- 

ligent act or omission. How can this be? 
Page 371, in discussing self-defense in assault, states that it is limited to 

meeting "force with a like degree of forcei." The law always has been that you 
can use all reasonable force to repel the attack. See Wibon, 5 USCMA 783. 

On Page 373 the discussion of what is or is not breaking in burglary is 
obscure. 

Article 118 provides "death or life imprisonment" for "first degree" murder, 
but Paragraph 8& lets a Convening Authority reduce this sentence to a term of 
years. Now pending in Jeflmon, No. 7734. 

Article 83 covers Fraudulent Enlistment. Paragraph 162 indicates that this 
includes "induction." Now pending in Jenkina, No. 8268. 

Under Articles 39 and 51 court martial proceedings are secret. However, 
Paragraph 7 4  (3) gives the court martial the right to include in the record "a 
statement of the reasons which led to a finding and a statement of the weight 
given to certain evidence for the information of the Convening Authority." 

Pages 224 to 227 of the Manual for Courts Martial discuss the offenses under 
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Article 134 (and possibly Article 133) of the Code. Almost 100 offenses are listed 
under the Article. Many of them enter areas that have actually been legislated 
upon by the Congress in the punitive Articles. See Nowis,  2 USCMA 236; Hallett, 
4 USCMA 378; Hamiltion, 4 USWA 383; Lorenzen, 6 USCMA 512; Downard, 6 
USCMA 538; and Kirksey, 6 USCMA 556. 

Under Article 62a, if a specScation before a Court Martial has been dis- 
cussed on motion and the ruling does not amount to a finding of not guilty, the 
Convening Authority has the right to return the record for reconsideration. 

Under Paragraph 67f of the Manual for Courts Martial, in the last para- 
graph on page 98, you will find that this has been blown up to the effect that any 
motion not amounting to a finding of not guilty is not limited to a specification 
dismissal, as in the Article itself, but i t  applies to any motion and the Convening 
Authority, if he differs on the ruling and if a question of law is involved, he does 
not merely return i t  for reconsideration, he returns it to the Court and "the 
Court will accede to the views of the Convening Authority." 
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RESOLUTION 
Whereas, The American Legion duly assembled in its 37th Annual National 

Convention, held in Miami, Florida, October 10 through 13, 1955, by means of 
Resolution No. 172 did authorize the National Commander to  appoint a com- 
mittee of lawyers to investigate the administration of the Uniform Code of Mili- 
tary Justice and the United States Court of Military Appeals; and 

Whereas, Purusant to said resolution the National Commander did appoint a 
committee of three (3) lawyers to wit: 

Franklin Riter, Salt Lake City, Utah. 
John J. Finn, Boston, Mass., and District of Columbia. 
Carl C. Matheny, Detroit, Mich. 

to constitute the said committee; and 
Whereas, Said committee has during the past year engaged in an extensive 

and comprehensive investigation of the matters set forth in Resolution No. 172, 
and has, a t  the 38th Annual National Convention of The American Legion held 
in Los Angeles, California, September 2 through 6, 1956, filed with and submit- 
ted to the convention its report containing its findings, conclusions and recom- 
mendations; and 

Whereas, The said 38th Annual National Convention of The American Legion 
has considered said report; 

NOW, THEREFORE, BE IT RESOLVED, That The American Legion a t  its 
38th Annual National Convention, duly assembled in Los Angeles, California, Sep- 
tember 2 through 6, 1956, does oppose any legislation which would 

1. Increase authorized company and mast punishments now defined in the 
Uniform Code of Military Justice. 

2. Allow any authority to convene a court to  try any person for an offense 
unless the said authority is superior in grade to the accuser of the offender. 

3. Allow for any consultation between the law officer and a Court Martial 
either on the findings, the sentence or on challenges to  the members of 
the Court. 

4. Enlarge the jurisdiction of any military court. 
5. Allow a law oficer, in any trial, to change rulings favorable to an accused, 

given by him during the course of a trial. 
6. Make unnecessary the keeping of proper and deihitive records of trials 

by Courts Martial. 
7. Increase Presidential o r  other authority to prescribe periods when a sen- 

tence to confinement may be interrupted. 
8. Effect reduction in the powers or authority of Boards of Review as now 

constituted under the Uniform Code of Military Justice. 
9. Narrow or circumscribe an accused's right to appeal, as now deflned by 

the Uniform Code of Military Justice. 
10. Necessitate o r  require a certificate of probable cause or its equivalent, as 

a condition precedent to  an appeal to the Court of Military Appeals from 
the decision of any Court Martial as now allowed under the Uniform Code 
of Military Justice. 

11. Allow any reduction in the time allowed an accused under the Uniform 
Code of Military Justice within which to appeal to the Court of Military 
Appeals. 

12. Authorize one man Courts Martial. 
BE I T  FURTHER RESOLVED, That The American Legion requests Congress 

to  enact legislation which will 
L Create in  the Department of the Navy and in the Department of the  

Air Force a iTudge Advocates General Corps similar in  import and pur- 
pose as has heretofore existed in the Department of the Army. 
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Re-enact Article of War 74 of the 1949 Articles of War so that the civilian 
courts will have priority of jurisdiction in peacetime offenses of a civil 
nature committed within the limits of the States of the Union and the 
District of Columbia. 
Re-enact that part of Article of War 92 of the 1949 Articles of War which 
deprives Courts Martial of jurisdiction t o  try, in t i e  of peace, an of- 
fender for a capital offense which is a civilian offense, i. e., rape or  mur- 
der, committed within the geographical limits of the United States and 
the District of Columbia. 
Abolish the oface and position of President of a General Courts Mytial. 
Amend Articles 26 and 39 of the Uniform Code of Military Justice so as to 
prevent the law officer from consulting with or directing the Court on 
form of Mdings and sentence and on other matters arising during course 
of trial, except in open court in t h e  presence of the accused and his coun- 
sel, and with a court reporter present, and also increasing the powers and 
authority of the law ol3cers resultant upon the abolition of the oflice of 
President of a General Courts Martial. 
Endow the law officer with the stature, dignity and functions of a judge of 
a civil court. 
Provide that a Summary Court ofacer shall possess the same qualifications 
as the  law o5cer shall possess upon the passage of legislation carrying 
out the resolutions hereinabove set forth. 
Insure that summary Courts Martial are  treated and considered as judicial 
tribunals and not as mere instrumentalities of discipline. 
Remove Boards of Review from the omces of the Judge Advocates Gen- 
eral and place them in the oflice, and under the supervision, of the Sec- 
retary of Defense who shall mark their fitness reports. 
Insure that the members of the Boards of Review as reconstituted by the 
Secretary of Defense shall not be subject to the provisions of any statute , 
which will compel rotation in oflice. 
Effect the amendment of Articles 36 and 56 of the Uniform Code of Mili- 
tary Justice so as to direct that no rules of, o r  concerning substantive law 
or evidence, no definition of a crime, o r  of the elements of a crime, except 
military offenses, shall be included therein, and aqrmatively direct that in 
cases other than those involving military offenses, the rules of the Federal 
Civil Courts pertaining to evidence and to statutory construction and,Inter- 
pretation shall control. 5 

Direct that the Manual for Courts Martial shall be completely rewritten 
in order that the Manual shall be consistent with Articles 36 and 56, as 
amended, pursuant to  legislation requested in the resolution hereinabove 
set forth, and'direct that no rules of or concerning substantive law or  evi; 
dence, no definition of a crime or of the elements of a crime except mili- 
tary offenses, shall be included therein, and further direct that in cases 
other than those involving military offenses the rules of the Federal Civil 
Courts pertaining to evidence and statutory construction and interpreta- 
tion of law shall control; that procedural rules shall be prepared by and 
under the direction of the Court of Military Appeals; that the Judge Ad- 
vocates General of the Armed Forces shall prepared expositions of strictly 
military offenses for inclusion in the Manual, and that the entire Manual, 
as rewritten, before submission to the President for action shall bear the 
approval of the Court of Military Appeals by formal order of the Court. 
Provide that the "Amarillo Program" of the Air Forces program of re- 
habilitation of personnel-become a permanent institution with statutory 
authority for its existence. 
Provide a rehabilitation program, similar to the "Amarillo Program" cre- 
ated and operated by the Air Force, applicable to the Army, Navy and 
Coast Guard. 

C541 . 
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15. Denounce as a civil felony indictable and triable in a United States Dis- 
trict Court the action of any person who shall censure, reprimand, admon- 
ish, influence, or attempt to Muence, directly or indirectly, any Court 
Martial or other military tribunal or board, or any member thereof, or  
any law offlcer or counsel thereof, with respect to the performance or exer- 
cise of its or his duties or functions. 

16. Create a position to be known as General Counsel who will be attached 
to the ofece of the Secretary of Defense and responsibility to said Sec- 
retary and to whom the Judge Advocates General shall be responsible, in 
their professional capacities and duties. 

17. Provide that the uniformed lawyers in the Corps of the Services, responsi- 
ble to the Judge Advocates General, shall be eligible for promotion in 
competition with their brother uniformed lawyers only; shall be promoted 
by means of their own Selection Board, and shall be entitled to their own 
insignia of offlce. 

18. Insure that the Judge Advocates General of the Armed Services shall be 
removed forever from the chain of command and no longer be subject to 
the influence of any officer superior or otherwise. . 

19. Authorize the Judge Advocates General of each of the Services to possess 
the sole power to mark fitness reports of all persons in the Corps subject 
to his command. 

20. Provide that the rulings of a law offlcer will be final and binding on all *- 

matters except on the question of insanity. 
21. Deprive any court except a General Court Martial of the authority t o  

sentence any accused to a Bad Conduct Discharge. 
22. Create a board consisting solely of civilians to be appointed by the Presi- 

dent whose duty it will  be to review all discharges except Honorable Dis- 
charges or Discharges granted under Honorable Conditions, dth full au- 
thority to exercise powers of clemency and pardon and to replace any 
discharge other than Honorable Discharges or  Discharges granted under 
honorable conditions, with any type of discharge it may, in the exercise of 
its discretion, deem to be just and proper. Such board shall be responsible 
to the President only, and shall not be connected with any existing gov- 
ernmental department or agency. 

23. Provide for Congressional investigation a t  the earliest possible time into 
the activities of the Boards of Review of Discharges and Dismissal and 
the Boards for the Correction of Military Records, for the purpose of 
ascertaining whether or not said Boards have been carrying out the in- 
tent of Congress in their creation. 

24. Authorize the Court of Military Appeals, in considering appeals, to weigh 
evidence, reconcile conilicts in the evidence, judge the credibility of wit- 
nesses and determine issues of fact; and be it further 

Resolved, That this Convention hereby authorizes the continuance of the Spe- 
cial Committee on the Uniform Code of Military Justice or the creation of a simi- 
lar committee, to be appointed by the National Commander, which committee 
shall be authorized to assist, advise and consult with the National Security Com- 
mission and the National Legislative Commission concerning matters pertaining 
to Military Justice; and be it further 

Resolved, That the report of said Special Committee on the Uniform Code of 
Military Justice, created by aforesaid Resolution No. 172 be printed in sufficient 
number to permit circulation thereof to a reasonable extent. 



Mr. FINN. Then I will refer, since this committee, as announced in 
the newspapers, and from my understanding, was to discuss adminis- 
trative and discharge procedures, only to thatpoAim-oihq statement 
which commences on page 3 en tit^, ' _ f ~ i & a = ~ e ~ ~ ~ e d u ~ ~ >  

I should indicate that this statement was wlritten in 1956 and we 
believe that it is, in great measure, just as  apropos today as i t  was 
then. 

It has come t o  our attention that  the  services have effected many discharges 
i n  the past few years since the inception of the code without resort t o  any legal 
proceedings. These discharges a re  given out fo r  1lLedica1 and for many other 
reasons. 

It is realized that  a military organization, particulanly under a system where 
men a re  drafted, many times acquire the services of misfits and persons who are 
for  physical or mental reasons unable to  serve properly in such an organization. 
It is further realized tha t  medical emnfinabions prior to  induction may not 
expose the padicular difficulty which subsequently causes the failure of the 
individual to  fit into the m i l i t a n  organization. However, we conceive that  i t  is 
grossly unfair to  Amenican youth to  induct bhem into t h e  military or  naval 
services and shortly thereafter discharge them under conditions which attach 
to them a stigma which lasts throughout their lives. 

Our complaint is that  many of these discharges which we  shall lump together 
under a term "administrative" a r e  handed to servicemen without any  hearing 
before the board, court, or tribunal of m y  kind. 

Many people in civilian life a re  wary of employing a young man who, for 
example, has received any type of admiiistrative discharge from the services. 
They a re  loath to hire a young man who has been in the service and cannot 
show a certificate indicating a n  honorable discharge or  a discharge under honor- 
able conditions- 

May I say right there that I have come to learn only recently and 
since this statement was prepared for delivery here that certain of 
the automobile manufacturers in Detroit are pretty wary about a dis- 
charge under honorable conditions, which is the general discharge. 
They will not accept that from a young man who seeks employment 
from them, according to our people in Detroit. 

To return to the statement- 
many administrative discharges have been given servicemen because some supe- 
rior officer believed it is for  the good of the service that  they be severed from 
service in  this fashion. 

There have been witnesses who have appeared before us  who have stated 
tha t  the services have resorted to  administnative discharges to  circumvent the 
Code of Military Justice perhaps on the t b q  that  such discharges a re  not 
reviewable by the Court of Military Appeals or any other board or tribunal out- 
side the service. 

As we have stated in  the past, many military people do not seem to realize 
the effect of a bad-conduct, dishonorable, or other discharges from the military 
or naval service which is not an honorable discharge, o r  cme under honorable 
conditions. 

Some method must be set up to  eliminate the apparently indiscriminate award- 
ing of discharges other than honorable, or one under honorable conditions. 
If a person is properly convicted of a crime in accordance with the laws of the 
land and the proper authorities determine that  a bad-conduct or dishonorable 

,>\ discharge should be meted out to the offender, such punishment is just and 
_W deserve@, -Bowever, in the manx -cases which have occurred where- no hearing 

-&a>fias taken place and a person is severed from the services...wit.h-ap 
' IY(- &d_mi*trat~ve dischatge, he h a s  been unable to  attend schools because the 
' schools will not admit him; he has been unable t~ obtain jobs and thus his 

career is blighted, sometimes for reasons over which he has no control. The 
American people believe a hearing is a necessity before a punishment is handed 
out to a n  individual. Any discharge other than honorable or one under honorable 
conditions is a punishment. 

I t  is, therefore, the recommendation of the committee and of the American 
Legion, that  no discharge of any type except a n  honorable discharge, or one 
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under honorable conditions, may be given to any person once properly inducted 
into the military service, unless and until the circumstances of the dismissal 
have been reviewed by a board of civilians which Congress should set up for 
the mle purpose of reviewing such discharges. 

I n  view of the fact that  the American Legion has strongly favored Universal 
Military Training and that  because of i ts  diligent action National Security 
Training Act was enacted, by which all  American youth is subject to  military 
training of one kind or another, i t  is most important that  the American Legion 
insure to the mothers of America that  their boys will return t o  civilian life after 
any military service under the same aegis a s  that  which put them into the 
service. I n  short, when civilians put them in, for  example by means of draf t  
boards, then civilians should review the type of discharge received, if said 
discharge is one other than honorable or under honorable conditions. 

I n  this connection, i t  is pointed out that the experience of many practitioners 
before the Board for the Correction of Military Records and the Board for the 
Review of Discharges and Dismissals, set up in  the various services following 
World War 11, has been unsatisfactory and sorely disappointing. While the 
experience of different services varies, the general experience has been that  
little, if anything, is accomplished by these boards toward righting or remedying 
wrongs which have occurred. 

I n  fact, some attorneys feel that  i t  is a complete waste of time to take a case 
before any of these boards. We suggest that  the personnel who staff these 
boards constitute a considerable number of individuals who, since they a r e  
not accomplishing much in the way of rectifying errors which have occurred, 
could well be employed in other pursuits. 

It is believed that  the criticism with regard to the operation of these boards 
stems from the interpretation, administratively arrived a t  by the judge advo- 
cates general of the various services, a s  to the nature and scope of the work 
of the boards. 

I n  short, since the Board for the Review of Discharges and Dismissals and 
the Board for the Correction of Military Records must pass upon a case o r  
record which previously has been processed in the Office of the Judge Advocate 
General, and since the offices of the judge advocates general, have control over 
these boards by way of assignment of officers and personnel, the boards a r e  
often reluctant, if indeed they do not find it impossible, to  overrule a conclusion 
reached by their superior officer. 

These boards could perfor* a most useful function if intelligently and 
fearlessly administered and operated. However, under the rules set up by 
the judge advocates general, and the other circumstances indicated above, 
which restrict the boards in  many respects, it is difficult to understand how 
the boards can do much else than confirm actions already taken by the services 
involved. !Po overrule the action is to admit that  error existed. Experience 
has shown tha t  the military and naval services a r e  somewhat reluctant a t  
any time to admit errors. 

It is further realized that  the secretaries of the various services have the 
power and right of review of the actions of the boards. I n  fact, the boards 
a re  answerable to them. On the other hand, with the tremendous volume of 
administrative detail which falls to the lot of any secretary of the services, 
in these details much work of this nature is delegated to subordinates many 
of whom are  assigned t o  the work by the judge advocates general. Overruling 
of the action of a board or  of the judge advmates general, even by a person 
acting in the capacity of a delegee of the secretary of a particular service would 
not be conducive to subsequent promotion. 

Your committee recommends that  the Congress conduct a n  investigation into 
the activities of the Boards of Review of Discharges and Dismissals, and the 
Board for the Correction of Military Records a t  the earliest possible time. We 
recommend that close attention be directed to the question a s  to whether or 
not said boards have been carrying out the intent of Congress. 

I go on in this statement with certain aspects of this which were 
true at the time we wrote the statement. I have made certain in- 
quiries of some of the people of the American Legion who have 
appeared before the Board for the Correction of Military Records 
and they tell us that the statement which we made in 1956 w-as-5 
little too broad that there are occ~o5FWhin that boiir'dddoes accom- x- --"-" 2.--- - 

I L _ C  



plish a good deal. But they were unable to give me any figures as 
to how many cases were developed, so we inquired of the services. 
As a result of the conference that we had at Denver, Colo., at our 
last national convention and through the good offices of the judge 
advocates general of the various services, we obtained certain figures 
which are contained in my statement on page 7. I see no reason for 
repeating those figures here. 

Senator HRUSKA. If it will serve any purpose to do so, to make your 
discussion more applicable and pertinent, we will be happy to insert 
them in the record at this point. 

Mr. FINN. Well, I should like to have them inserted in the record 
without reading them all, but I would like to indicate that in the col- 

, umn "Undesirable discharges," Senator, in the Air Force, for 
. . example, in the year 1961 they had 1,699 undesirable discharges. - 

-! This is a reduction from 1958, from 8,300 which they had at that time. - - This is the last column on the right, Senator. 
In  the Navy and Marine Corps combined, where they had 4,902 in ,. , 

, 1958, in 1961,4,576 were given undesirable discharges. 
I In the Army, which is the last column, in 1958, they had 17,514 un- 

desirable discharges and, in 1961, this was reduced to 8,319. 
Now, our reason for putting these figures out, and as I say on the 

next page, these figures speak for themselves. It is quite obvious 
from General Harmon's statement which was incorporated in the 
report of the Court of Military Appeals, that the services were using 
undesirable discharges or administrative discharges to avoid trials 
before the courts, under the general court-martial and other court- 
martial systems. To avoid the code they were using this type of 
discharge. 

I t  shows that the Air Force has made some effort, apparently, and 
has accomplished substantial reduction in the number of undesirable 
discharges that they have passed out. 

The Navy is giving out just about as many today as they have at 
The Army is giving about half as many as they did before. 
ill refer to the paragraph just below those figures, we have 

been informed by the Frmy that they are, under the Universal Mili- 
tary Trai ling and Spqvice Act of 1958, which allows the weeding out 
prior to i 3 duction of personnel who, experience has shown, provide 
a disproportionate amount of disciplinary and administrative dis- 
charges, that act has aided them substantially in being able to avoid 
handing out these administrative and other types of discharges. 

What is really at the bottom of all our complaint is that each of 
the services has a different method; each of them has different rules, 
each of them operates di&erently, and if a boy goes into the Army, for 
example, he gets a little bit different treatment than he would if he 
were in the Air Force, for the same type of offense and for the same 
kind of difficulty, and the further difficulty is that in some services, 
if he is a homosexual, for example, he is lumped with a person who 
just has not anything on top here; in other words, he has not mentally 
the ability to operate in the military services and he never should have 
been in in the first place. 

He is lumped together with a person who is a homosexual, and some 
rson who, through no fault of his own, i~ suffering from a disease; 
is thrown into the same category. 



All of these things are wrong, we submit, and to %!low people in/ ,, 
these various categories to be thrown out of the service with a dis-/ 
charge other than honorable is not proper, in our estimation. 

I do not think I can emphasize too strongly the contention that 
there isno__uniformity in the way that these matkers are handled 
in the different services, and this does not benefit the services, and it 
centainly does not benefit the American people and it is a gross in- 
justice to a great many of the young men who are discharged in 
this fashion. 

Senator &USHA. IS it not true, Mr. Finn, that even if one of the 
services did perfect their method of handling this particular aspect, 
that standing done, it would not do much good insofar as the other 
three services are concerned with the members of the public and 
members of the armed services ? 

Mr. FINN. YOU are absolutely right. This is one of the difficulties 
whiah we are complaining about; namely, that each one is different. 
If one does it by regulation or rule, which is what they are doing, 
the other services necessarily do not have to follow suit and generally 
do not follow suit. 

The result is you do not get equal treatment in the various services. 
You get a different type of treatment. And these regulations, I am 
sorry to say, can be changed tomorrow. 

The Air Force, I think, has been doing a very decent job in this 
connection. But tomorrow, they can change their regulations back 
to what they were before and revert to the same discriminatory type 
of dismissal, I believe. 

Senator HRUSKA. NOW, M i .  Finn, referring to your statement at  
page 7, below the statistics which you cite there, zou make reference 
to the military service separation regulations as havmg been liberalized 
in 1959. Could you elaborate on that a little bit? 

Mr. FINN. I do not have a copy of those. 
Senator HRUSKA. I mean as to their general nature and which mil- 

itary services there. Was it across the board, or some services? 
Mr. FINN. This was explained to us by General Kuhfeld when 

we were in Denver. It is supposed to be across-the-board Dep~artment 
of Defense directives, which I have never seen and I would rather not 
comment on something I have not seen. 

Senator HRrss~a. We will make a note of it, then, Mr. Creech, 
and when a proper witness does come before us who will have knowl- 
edge on that point, we will make inquiry on it. 

Now, do you cover in Che statement any place here, Mr. Finn, the 
feasibility or practicability of a uniform treatment of the subject 
in this regard? 

Mr. FINN. Yes, sir. 
Senator HRTssu. Very well, then. I will not make inquiry at this 

point, then, on that score. 
Mr. FINN. I am going to page 8, abouk the middle, Senator. 
While it is appreciated that some of the severances other than 

honorable may have been due to medical reasons, there is no doubt 
that a too substantial number were effected to circumvent the U.S. 
Court of Military Appeals, thus depriving the serviceman involved 
of the protections contained in the Uniform Code of Military Justice. 

84154762-30 



Certainly, there has been a deliberate attempt on the part of the 
services to thwart the will of Congress. The system devised by the 

,Con ess of the United States for the protection of service personnel 
h a s x e n  deliberately disregarded. We feel no one should be dis- -9 charged with an undesirable discharge without a hearing and a review 

- , l 0 f  his discharge. 
cl 

What is the lesson to be drawn from this? We do not indict all of 
the people in the military service and we realize that perhaps those 
who appear before you from the services will not, and do not condone 
these practices. But there apparently always will be those in the 
military services who, through ignorance or deliberation, are not 
willing to abide by American concepts of justice. Insofar as possible, 
such persons should be restrained. 

We therefore sug est a system be set up for the review of all dis- 
charges other than % onorable discharges. To effect this suggestion, 
which the American Legion has h e n  proposing for several years, we 
attach heroeto suggestion legislation marked "By' and I hope you have 
that, Senator. 

Senator HRUSKA. It has been supplied, and that will be available 
to members of the committee. 

(The document marked "By' is as follows :) 

[S. -, 87th Cong., 2d sess.] 

A BILL To provide for the establishment of an independent civilian board to review and 
correct military discharges and dismissals, and for other purposes. 

B e  i t  enacted by the  Benate and House of Representatives of the  United States 
of America in Congress assembled, That this Act shall be known as the "Dis- 
charge and Dismissal Review Board Act of 1962." 

SEC. 2. ( a )  There is hereby established in the executive office of the President 
of the United States a board to be known as the "President's Separation Review 
Board" (hereinafter referred to as the "Board"). Such Board shall consist of 
seven members appointed from civil life by the President, by and with the consent 
of the Senate. A retired or reserve member of an armed force or the United 
States Coast Guard shall not be eligible for appointment to the Board. Not 
more than four of the members of the Board may be appointed from the same 
political party. Each member shall receive a salary a t  the rate of $17,500 a year 
and shall hold office for a term of fifteen years, except that (1) any member 
appointed to fill a vacancy occurring prior to the expiration of the term for 
which his predecessor was appointed, shall be appointed for the remainder of 
such term, and (2) the terms of office of the members first appointed to the 
Board shall expire, as designated by the President a t  the time of nomination, 
two a t  the end of five years, two a t  the end of ten years, and three a t  the end of 
fifteen years. The President shall designate from time to time one of the 
members of the Board to serve as Chairman. The Board shall have the power 
to appoint and lix the compensation of an executive director and such other per- 
sonnel as i t  deems advisable, in accordance with provisions of the civil service 
laws and the Classification Act of 1949. 

(b)  The Board shall determine the number of members required to constitute 
a quorum, and shall prescribe its own rules of procedure and such other regula- 
tions for the conduct of its affairs as  are considered necessary or proper and not 
inconsistent with the provisions of this Act. A vacancy in the Board shall not 
impair the right of the remaining members to exercise the powers of the Board. 
Members of the Board may be removed by the President, upon notice and hearing, 
for neglect of duty or malfeasance in office, or for mental or physical disability, 
but for no other cause. 
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(c) Upon his certificate, each member of the Board is entitled to be paid out 
in appropriations for such purpose (1) all necessary traveling expenses, and (2) 
his reasonable maintenance expenses, but not more than $15 a day, incurred while 
attending Board meetings or transacting official business outside the District of 
Columbia. 

SEC. 3. ( a )  It shall be &e duty of the Board to review the type and nature of 
the discharge (other than an-honorktble discharge) or dismissal received by any 
former member of an armed force of the United States or the United States Coast 
Guard. The Board shall have full authority to change, correct, or modify any 
discharge (other than an honorable discharge) regardless of the circumstances 
under which issued, and to issue a new discharge of any type that the Board, in 
the exercise of its discretion, may deem to be just and proper. The review of any 
discharge or dismissal under the provisions of this section may be made by the 
Board on its own motion, or upon the request of any former member of an armed 
force or the Coast Guard, or in the case of an incompetent or deceased former 
member, upon the request of his spouse, next of kin or legal representative, and 
shall be based upon (1) all available records of the military department con- 
cerned, or the Coast Guard, relating to the person discharged or dismissed, ( 2 )  
the evidence presented by the person discharged or dismissed, his spouse, next of 
kin or legal representative, and (3) such other evidence as the Board may deter- 
mine to be competent and relevant. Witnesses shall be permitted to present testi- 
mony either in person or by affidavit, and the person requesting review shall be 
allowed to appear before the Board in person or by counsel, in accordance with 
the provisions of subsection (b) of this section. The Board shall also have au- 
thority to recommend to the President that he exercise his power of clemency 
or pardon with respect to any case reviewed by the Board and determined by i t  
to be particularly meritorious and deserving of executive relief. 

(b)  Any former member whose discharge or dismissal is to be reviewed, or if 
he is dead, incompetent, or otherwise excusably unable to appear, his spouse, 
next of kin or legal representative, shall be given not less than thirty days notice 
of the review and of his rights (1) to appear before the Board either in person or 
by counsel, including any recognized representative of an organization approved 
by the Administrator of Veterans' Affairs under the provisions of section 3402 of 
title 38, United States Code, and (2) to present evidence, including the testimony 
of witnesses. 

(c) No review requested by a former member or his spouse, next of kin or legal 
representative, is authorized under this section unless application therefor is  
filed with the Board within Bteen years after the effective date of this Act or 
within Bteen years after the date of the discharge or dismissal sought to be re- 
viewed, whichever is  the later; but the Board may excuse a failure to file within 
such fifteen year period if it finds i t  to be in the interest of justice to do so. 

( d )  Except when procured by fraud, the findings of the Board and all action 
taken under the provisions of this Act are final and conclusive and shall be bind- 
ing on all departments, agencies, boards, and officers of the United States. 

SEC. 4. The Board is authorized to request from the Secretary of the depart- 
ment concerned all official records relating to the discharge or dismissal of a for- 
mer member of an armed force or the Coast Guard in any case wherein a review 
by the Board of such a discharge or dismissal is to be made. Within thirty days 
of the receipt of such a request by the Board, the Secretary of the Department 
concerned or his designee shall transmit the indicated records to the Board, and 
upon completion of the review by the Board such records shall be returned to the 
Department concerned. 

SEC. 5. The department concerned may pay, from applicable current appropria- 
tions, a claim for the loss of pay, allowances, compensation, emoluments, or other 
pecuniary benefits, or for the repayment of a fine or forfeiture, if, as  a result of 
a change made pursuant to this Act in the type or nature of a discharge or dis- 
missal, the amount is found to be due the claimant on account of his or another's 
service in the Army, Navy, Air Force, Marine Corps, or Coast Guard, a s  the case 
may be. If the person whose discharge or dismissal has been changed is dead, 
the money shall be paid, upon demand, to his legal representative. However, if 
no demand for payment is made by a legal representative, the money shall be 
paid- 

(1) to the surviving spouse, heir, or beneficiaries, in the order prescribed 
by the law applicable to  that kind of payment ; 

(2) if there is no such law covering order of payment, in the order set 
forth in section 2771 of title 10, United States Code ; or 



(3) as otherwise prescribed by the law applicable to that kind of payment. 
A claimant's acceptance of a settlement under this section shall fully satisfy the 
claim concerned. This section does not authorize the payment of any claim 
compensated by private law before October 25,1951. 

SEC. 6. The review of a former member's discharge or dismissal by a board 
established under section 1552 or 1553 of title 10, United States Code, or under 
any other provision of law, shall not preclude a review of such former member's 
discharge or dismissal by the Board established under this Act. 

SEC. 7. (a) Section 1553 of title 10, United States Code, is hereby repealed. 
(b) The analysis of chapter 79 of title 10, United States Code, is amended by 

striking out everything following the description of section 1552, and inserting 
in  lieu thereof the following : 

"1552. Review of decisions of retiring boards and similar boards." 
(c) Any case pending before a board established under section 1553 of title 10, 

United States Code, on the effective date of this Act shall be transferred to the 
Board established under this Act for review and disposition in accordance with 
the provisions of this Act, except that no additional application for review shall 
be required in such case ; and all records, papers, documents, and other evidence 
concerning such case shall be transmitted by the department concerned to the 
Board as soon as practicable after such effective date. 

SEC. 8. The last sentence of section 1552 (a)  of title 10, United States Code, 
is amended to read as follows : "Except when procured by fraud or when modi- 
fied by the President's Separation Review Board under the provisions of the 
Discharge and Dismisal Review Board Act of 1962, a correction under this sec- 
tion is final and conclusive on all officers of the United States." 

SEC. 9. The amendments made by this Act shall become effective on the first 
day of the third month following the month in which i t  is enacted. 

Mr. FINN. Pursuant to-- 
Senator HRUSKA. Will the record show that Senator Keating of 

New York has now entered the committee room and is assuming a 
place at the bench. 

Mr. FINN. These mandates have ordered that we attempt to get 
Congress to create a board consisting solely of civilians to be ap- 
pointed by the President, whose duty it will be to review such dis- 
charges, with full authority to recommend clemency and pardon and 
to replace any discharge other than honorable discharge with any type 
of discharge said board may, in the exercise of its discretion, deem to 
be just and proper. Such board shall be responsible to the President 
only and shall not be connected with any existing governmental de- 
partment or agency. 

With respect to clemency and pardon, me feel that the board should 
have the authority to exercise those powers where indicated. We 
recognize that there may be some legal or constitutional obstacles or 
that, in fact, the Congress may not wish to bestow that authority upon 
the Board. Thus, our draft bill empowers the Board only to recom- 
mend clemency and pardon to the President. 

Most military law is based upon the premise that the service volun- 
teer enters into a contract with the Government under the terms of 
which he waives constitutional rights afforded the nonservice indi- 
vidual. I n  the early days of this Republic, such a premise may have 
been warranted but at  this time, and probably since World War I 
inasmuch as the vast majority of those who have served in the Armed 
Forces since then have been drafted therein. such a concept no longer 

A - 
has validity. 

I t  is ridiculous to hold that a draftee has contracted away his con- 
stitutional rights. A draft board of civilians of his own community 
puts him in the service. When he is discharged with a type of sev- 
erance other than honorable, we believe civilians should examine the 



type of discharge received by him and that those civilians should be 
free of any military influence. 

Senator KEATING. AS a matter of fact, Mr. Chairman, it is iin- 
possible to contract away one's constitutional rights, I believe. 

Mr. FINN. I believe so, too, Senator, but the fact is that Winthrop, 
who is the authority on military law, premises, predicates his entire 
legal theory of the basis for punishment of persons in the military on 
the theory that when you enter into the military service, you contract 
away the rights that you would have if you were a civilian, generally. 

Senator KEATING. Well, perhaps that is true, but certainly you do 
not contract away your constitutional rights; at  least, unless-I have 
not studied i t ;  I am no great authority. But after all, a soldier is 
still a person, a citizen, entitled to his constitutional rights. 

I do not see ho~v he can contract them away, even if he tried to. 
Mr. FINN. Well, Senator, I agree with you entirely, but in connec- 

tion with this, niay I read to you an excerpt from an article by Joseph 
W. Bishop, a professor of lam at  Yale, who in the Columbia Law 
Review of January 1961, at pages 70 to 71, has this to say. He is dis- 
cussing the difficulty that a person in the service has to obtain a review 
by the civil courts of this country after a conviction by a military 
court : 

I am of the opinion that  Chis gradual edging away from the orthodox doctrine 
and toward a practical, homologizing military and civil sentences for  the pur- 
poses of collateral review is very much to be desired. I t  is to be hoped that  the 
"manifest refusal" language will be allowed quietly to fade away and that  
increasing stress will be put upon the words, "full and fair." 

I come t o  this opinion partly for  the reason I have already given. that  the 
best guarantee of fundamental fairness in  military trials in  all the circunlstances 
is the existence of a power, wholly independent of the military organization, 
to enforce such fairness, partly because it is  very unlikely that  the recognition 
of a power of collateral review equivalent to that  which is  exercised over the 
criminal justice of the States would actually lead to a different result i n  a n  
appreciable number of cases, or otherwise seriously hamper military discipline, 
except i n  circumstances i n  which it may need a little hampering; partly be- 
cause there is something irrational i n  what Mr. Justice Frankfurter describes 
a s  "the principle that  a conviction by a constitutional court which lacked due 
process is open to attack by habeas corpus, while a n  indentically defective 
conviction when rendered by a n  ad  hoe military tribunal is  invulnerable." 

But the main reason for  my conviction that  the civil courts should draw a s  
little distinction a s  possible between military and civil tribunals and between 
soldiers and other citizens is simply that  if there ever was a time when the 
a r m y  could rationally be described a s  a "separate community," with a separate 
system of government, that  time is long past. Most male citizens of the  
United States and a fair  number of the female ones have a relation to the armed 
services a s  direct and personal a s  tha t  of a citizen of Pericles, Athens, or of 
the Roman Republic i n  the days of Cato, a censor. My objection to the  
separate community idea is not simply t h a t  it does not square with the facts. 
On the (basis of the experience of many nations in many times, I believe that  
concept to  be actually pernicious, a s  is any way of thinking which tends to make 
the armed services a n  enclave of the national polity, whose inhabitants a re  of 
other castes than the rest. 

This, I believe. While I probably would not use the exact same 
language, it is what I believe that our position is in connection with 
this type of military conviction, generally speaking. 

Now, if a person is guilty of an offense, certainly he should be 
punished and certainly he shonld be punished by a military court. 
But as I understood this inquiry, it was devoted to these aclministra- 
tive and other types of discharges and these things we find very 
grave fault with. the way they are being handled. 



Senator HRUSKA. I might say that in regard to the suggestion of the 
Senator from New York that one may not contract away his constitu- 
tional rights, certainly this could be said, that perhaps certain rights 
or certain individual freedoms for the term of the enlistment or con- 
scription, as the case may be, may be subordinated to superior military 
authority and are subject .to it. 

It would seem to me that the statement made by you, Senator Keat- 
ing, becomes very much stronger when that period ceases. It is a 
period of enlistment or conscription and the impact, the effect of any 
action by the military authority will carry forward into the civil 
status of that particular individual, and it is that with which we 
are particularly concerned in the field of discharges, is it not, Mr. 
Finn ? 

Mr. FINN. I would think so. 
There is this to be said, though, Senator. The constitution 

definitely does not allow a person in the military to a right to a trial 
by jury, it does not entitle him to several of the other things which 
the 14th, the 5th, and the 1st amendment allow the ordinary citizen. 
And that is specifically by- 

Senator HRUSKA. Yet there are certain appellate procedures which 
are available by reason of statute, are there not 2 

Mr. FINN. I n  the military? 
Senator HRUSKA. In  the military. 
Mr. FINN. Yes. And the present Code of Military Justice, I think, 

is a wonderful instrument. I t  is a marvelous thing compared with 
what we had before. 

Now, there has been some comment here, as I understand it, about 
the delays that are now inherent in this code, and all I can say is from 
my experience, when I was in the Navy, we used to get courts-martial 
from overseas to review and sometimes it would be 8 months or a year 
before the case cleared the Office of the Judge Advocate General. 

Now, that certainly is not expeditious handling of a criminal con- 
viction. And I do not think that today anybody can show you figures 
that the delays are any longer now because of the advent or the 
existence of the Court of Military Appeals than they were during 
the war. 

Another statement which I read in the newspaper was to the effect 
that if this Code of Military Justice was abolished, then it should be 
abolished and things would be much better if we reverted to an oldtime 
system. 

I would like to recall to this committee, and it is not anywhere in 
any of my statements, but it is in this report which we advanced 
here, but during the Korean conflict which some people have referred 
to as a war, the then Admiral Radford was in charge of all operations 
in the Pacific, including the Korean conflict. 

And he said at the end of that war: "While Commander in Chief 
of the Pacific Fleet" in a report he made to the Chief of Naval 
Operations and to the Judge Advocate General of the Navy, "the 
Uniform Code had not affected combat operations in Korea." 

He went on to criticize the manual which has been set up by the 
services to regulate-stating, rather, the regulations under which the 
code would be administered by the various services. Again we revert 
to what I started off saying initially, that the laws generally are all 



rig!lt, 'but it is the way that administrative regulations are drawn up 
which completely nullify or vitiate the statute or the intention of Con- 
gress when that statute was passed. 

I n  the report which we have furnished, which is marked "A," we 
point out a hundred or more evidences of places where the manual 
seems to us to directly conflict with the law that was passed by the 
Congress. 

I n  other words, a deliberate attempt-maybe it was not deliberate; 
may,be it was a result of compromise between the various services that 
it came out that way. But it was our thought that there was 
an attempt made and a very definite attempt by the making up of 
this manual to vitiate portions of the statutes. 

Senator HRUSKA. The Chair will ask Senator Keating to take over 
at this time because of another engagement which I have, which was 
committed before today. 

Thank you, Senator. 
Senator KEATING (presiding). Proceed, Mr. Finn. 
Mr. FINN. I am now on page 10, Senator. 
On the question of mditary justice generally, I submit the 

. -- . 
followin : 

The #niform Code of Military Justice is a splendid example of 
progressive, enli htened legislation. It represents the first r ed  and 
conlprehensive e !$ ort to create a true legal system in the Armed Forces 
protecting the investment of the Nation in strong military, air and 
naval establishments by insuring that commanders are able to enforce 
discipline but at  the same time providing the means whereby the 
American system of law and equity is applied to the armed services 
to an extent many thought impossible in military organizations. I ts  
provisions are as well known to each of you as to me. The 10 years 
that this Code has been in operation have provided the broad experi- 
ence upon which we base our proposals. 

The American Legion is an organization of citizens who served in 
time of war. We do not desire, and are not in any way attempting, 
to destroy the ability of responsible commanders to enforce discipline 
in the armed services or to prevent them from carrying out their 
duties by imposing upon them a system which prevents their fnnc- 
tioning efficiently in p a c e  or war. 

While the substantlal majority of military personnel qn the officer 
level think and act like most enlightened Americans, m their ap- 
proach to le a1 matters and roblems, experience under the code, as 3 f demonstrate by a perusal o the opinions of the Court of Military 
Appeals among other things, shows that there still remain some com- 
manding officers who cannot be entrusted with power. 

The committee studies have produwd what we consider to be ample 
evidence of a need for amendment of the Uniform Code of Military 
Justice in several areas to make the code more efficient and more re- 
flective of American concepts of justice and fair play. 

All our proposed amendments are directed to the end that lawyers 
in the service act like, and are to be treated as, lawyers; that any trials 
in the services shall be conducted, as nearly as possible, in the manner 
of trials in civil courts; that some of the folderol and trappings of 
military trials be eliminated, i.e., as to nomenclature, procedures, and 
personnel; that trials be presided over by a judge, call him what you 



will; that no circu,mscribing of appeals available to an accused, or 
restriction of appeals, be countenanced; rather, that greater rights of 
appeal be granted; that wider and greater discretion be lodged ia 
Boards of Review and the Court of Military Appeals; ,and that Boards 
of Review, trials, and all persons connected therewith be as inde- 
pendent as possible of command or of any outside influence and cli- 
vorced from any influence of that character. 

We have attached a copy of our bill which va s  introduced in the 
first session of the 86th Congress and is marked "C" attached. 

(The document referred to marked "C" is as follows :) 

H.R. 3455 

I N  THE HOUSE O F  REPRESENTATIVES 

JANUARY 27, 1959 
Mr. BROOKS of Louisiana introduced the following bill; which was referred to 

the Committee on Armed Services 

A BILL 
To amend title 10, United States Code, i n  order to  improve the administration of 

justice and discipline in  the armed forces, and for  other purposes. 
Be i t  enacted b y  the Benate a& House of Representatiges of the United Btates 

of Anzerica in Congress assembled, That  title 10, United States Code, is  amended 
a s  follows : 

(1 )  Section 801 is amended by inserting the words "or special" after the word 
"general" in clause (10). 

( l a )  Section 806 is amended by inserting after the first sentence of subsection 
( a )  the following sentence : 

"Judge advocates of the Army and Air Force and law specialists of the Navy 
and Coast Guard, except when serving on a board of review, shall be rated for  
fitness, efficiency, and performance of duty only by the Judge Advocate General 
of the armed force of which they a re  members." 

(2 )  Section 814 ( a )  is amended to read a s  follows : 
" ( a )  A member of the armed forces accused of a n  offense against the laws of 

the United States or of a State or of a Territory or of the District of Columbia 
shall, except in  time of war, be delivered, upon proper request, to the civil au- 
thority for trial. No person shall, except in  time of mar, be tried for any offense 
committed within the United States punishable by sections 918-932 (Articles 
118-132), inclusive, if, prior to arraignment before a court-martial, the civil 
authority having jurisdiction to  t ry  him for  a substantially similar offense under 
the laws of the United States or of a State or of a Territory or of the District 
of Columbia requests delivery of that  person for trial." 

(3) Section 816 is amended by inserting the  words "a law officer and" after 
the words "consisting of" in  clause (2 )  thereof. 

(4)  Section 819 is amended- 
(A)  by striking out the word "dishonorable" in  the second sentence 

thereof; and 
(B)  by striking out the third sentence thereof. 

(5 )  The first sentence of section 824 (b)  is amended to read as  follonrs: 
" ( b )  When only one commissioned officer is present with a conmlancl or de- 

tachment, summary courts-martial shall be convened by superior competent 
authority." 

(6) Section 825 is amended- 
(A) by striking out in  subsection ( a )  the word "all" and inserting in 

place thereof the words "general and special". 
(B) by striking out in  the second sentence of clause (2)  of subsection ((1) 

the words "general or special". 
(C)  by adding the following subsection: 



" ( e )  The authority convening a summary court-martial shall detail a s  
summary court-martial a commissioned officer qualified to be detailed a s  the 
law officer of a general court-martial a s  provided in section 826 of this title 
(Article 26) ." 

(7)  Section 826 is amended- 
(A) by inserting the words "or special" after the word "general" in  

subsection ( a )  thereof. 
(B)  by amending subsection ( b )  to  read a s  follows: 
" ( b )  The law officer may not consult with the members of the court ex- 

cept in  the presence of the accused, trial counsel, defense counsel, and the 
reporter, if any, nor may he vote with the members of the court." ; and 

(C) by adding the following subsection a t  the end thereof: 
" ( c )  The law officer shall preside over all  proceedings of general and spe- 

cial courts-martial except when closed for deliberation or voting by the 
members and shall control direct and regulate the conduct of all proceedings 
before the court." 

( 8 )  Section 827 is amended by inserting after the first sentence of subsection 
( a )  the  sentence : "Upon request of the accused, the authority convening a sum- 
mary court-martial shall detail a defense counsel." 

(Sa) Section 829 ( c )  is amended by inserting the words "the law officer," 
after the words "presence of". 

(9 )  Section 836 is amended to read a s  follows : 
' I • ˜  836. Art. 36. Procedure and rules of procedure 

" ( a )  The rules of procedure in  cases before courts-martial may be prescribed 
by the Court of Military Appeals. The rules of procedure in  cases before courts- 
martial shall apply the principles of law and the rules of evidence applicable to 
the trial of criminal cases in  the United States District Court for the District 
of Columbia, except a s  such principles and rules a re  contrary to or inconsistent 
with this chapter. No rule or regulation applicable to  courts-martial shall define, 
iterpret, or set forth the elements of any offense under this chapter except an 
offense not defined in this chapter and arising only i n  military service, in  which 
case the Judge Advocates General may jointly prescribe such rule. 

" (b)  No rule or regulation applicable to courts-martial is effective until 
adopted by formal order of the Court of Military Appeals and approved by the 
President. 

" ( c )  The procedure, including modes of proof, in  cases before courts of inquiry, 
military commissions, and other military tribunals except courts-martial may be 
prescribed by the President by regulations which shall, insofar a s  he considers 
practicable, apply the principles of law and the rules of evidence generally 
recognized in the trial of criminal cases i n  the United States district courts, 
but which may not be contrary to or inconsistent with this chapter. 

" (d)  All rules and regulations applicable to conrts-martial, courts of inquiry, 
military commissions, and other military tribunals shall be uniform insofar a s  
practicable and shall be reported to the Congress. 

" (e )  The provisions of this chapter shall be construed and interpreted i n  
accordance with the rules of statutory construction applied in  the Federal courts. 
Except where contrary to or inconsistent with the provisions of this chapter, all  
questions of evidence in  courts-martial shall be decided in accordance with the 
rules applied in the trial of criminal cases i n  the  United States district courts." 

(10) The analysis of subchapter V I I  of chapter 47, title 10, United States Code, 
is amended by striking out- 

"836. 36. President may prescribe rules" 

and inserting in  place thereof the following : 
"836. 36. Procedure and rules of procedure". 

(11) Section 838 is amended- 
( A )  by striking out in subsection ( a )  the words "of the court" and insert- 

ing i n  place thereof the words "of the law officer" ; 
(B)  by striking out in the first sentence of subsection ( b )  the words 

"general or special" ; and 
(C) by amending the second sentence of subsection (b)  to read a s  follows : 

"Should the accused have counsel of his own selection, the 'defense counsel, 
and assistant defense counsel, if any, who were detailed, shall, if the accused 
so desires, act a s  his associate counsel; otherwise they shall be excused by 
the law officer o r  summary court-martial." 



(12) Section 839 is amended- 
(A) by striking out the second sentence thereof ; 
(B)  by striking out in the third sentence thereof the words "any other" 

and inserting in place thereof the word "any" ; and 
(C) by striking out in the third sentence the words "in general court- 

martial cases,". 
(12a) Section 840 is amended- 

(A) by striking out the word "court-martial" and inserting in place there- 
of the words "law officer or summary court-martial". 

(12b) Section 841 is amended- 
(A)  by striking out after the words "officer of a" in the first sentence of 

subsection ( a )  the word "general" ; 
(B)  by striking out in the second sentence of subsection ( a )  the word 

"court" and inserting in place thereof the words "law officer". 
(13) Section 851 is  amended- 

(A) by amending subsection ( a )  to read as  follows : 
" ( a )  Voting by members of a general or special court-martial on the find- 

ings and on the sentence shall be by secret written ballot. The junior mem- 
ber of the court shall count the votes. The count shall be checked by the 
senior member, who shall forthwith announce the result of the ballot in 
open court." ; 

(B)  by amending subsection (b)  to read as follows : 
"(b) The law officer of a general or special court-martial shall rule upon 

all interlocutory questions arising during the proceedings. Any such ruling 
made by the law officer upon any interlocutory question other than the ques- 
tion of the accused's sanity is final and constitutes the ruling of the court. 
However, the law officer may change his ruling a t  any time during the trial 
except a ruling on a motion for a finding of not guilty that was granted. If 
any member objects to a ruling of the law officer on the question of the 
accused's sanity, the court shall be cleared and closed and the question 
decided by a voice vote as provided in Section 852 of this title (article 52), 
beginning with the junior in rank." ; and 

(C) by striking out in subsection (c)  the words "court-martial and 
the president of a" and inserting in place thereof the word "or". 

(13a) Section 852(c) is  amended to read as follows: 
"(c) All other questions to be decided by members of a general or special 

court-martial shall be determined by a majority vote. A tie vote on a motion 
relating to the question of the accused's sanity is a determination against the 
accused. A tie vote on any other question is  a determination in favor of the 
accused." 

(14) Section 854 is amended- 
(A) by inserting after the word "general" in the first sentence of sub- 

section ( a )  the words "and special" ; 
(B) by striking out in the first and second sentences of subsection ( a )  

the word "president" and inserting in place thereof the words "senior 
member" : 

( C )  by striking out in the third sentence of subsection ( a )  the word 
"president" and inserting in place thereof the words "the senior member 
present a t  the trial" ; and 

(D) by striking out in subsection (b)  the words "special and". 
(15) Section 865 is amended- 

(A) by striking out subsection (b)  ; 
(B)  by striking out in subsection (c) the word "other" ; and 
(C) by redesignating subsection (c) ,  as  amended hereby, as subsec- 

tion (b).  
(16) Section 866 ( a )  is amended to read as follows : 
" (a )  The Secretary of Defense shall constitute one or more boards of review 

for the armed forces, except that when the Coast Guard is not operating as 
a service in the Navy, the Secretary of the Treasury shall constitute one or 
more boards of review for the Coast Guard. Each board of review shall be 
composed of not less than three commissioned officers or civilians, each of whom 
must be a member of the bar of a Federal court or of the highest court of a 
State. A commissioned officer detailed to serve on a board of review shall serve 
thereon until relieved therefrom by the Secretary who constituted the board of 
review, and is exempt from the provisions of sections 3031 (c), 3031 (d),  8031 (c)  
and 8031(d) of this title. An officer of the Navy or Marine Corps serving on 



a board of review shall be eligible for promotion without regard to the require- 
ments for sea duty or foreign service. The Secretary, however, may establish 
boards of review within or without the United States. A commissioned officer 
serving on a board of review shall be rated for fitness, efficiency, and performance 
of duty only by the Secretary who constituted the board of review." 

(17) Section 867 is amended by striking out the fourth sentence of subsec- 
tion (d)  and inserting in place thereof: "The Court of Military Appeals may 
affirm only such findings of guilty as i t  finds correct in law and fact and deter- 
mines, on the basis of the entire record, should be approved. In  considering 
the record, i t  may weigh the evidence, judge the credibility of witnesses, and 
determine controverted questions of fact, recognizing that the trial court saw 
and heard the witnesses." 

(17a) Section 876 is amended by inserting after the words "(article 73)" 
the words ", to action by a separation review board as provided in sectiod 1168 
of this title,". 

(18) Section 918 is amended by adding the following sentence a t  the end 
thereof : 

"No person shall be tried by court-martial for murder committed in the United 
States in time of peace." 

(19) Section 920 is amended by adding the following sentence a t  the end 
of subsection (a)  : "No person shall be tried by court-martial for rape committed 
in the United States in time of peace." 

$FO) Clause (1) of section 936(b) is amended to read a s  follows: 
(1) The law officer, trial counsel, and assistant t i a l  counsel for all general 

and special courts-martial ;" 
(20a) Section 898 is amended by inserting the word "or" a t  the end of clause 

(22 thereof and adding the following new clause: 
(3) refuses or willfully neglects to enforce or comply with the provisions 

of Section 814(a) of this title ;". 
(21) Section 3036 (a )  is amended by striking out- 

" (10) Judge Advocate General." 
"(11) Chief of Chaplains." 

and by inserting in place thereof : 
" (10) Chief of Chaplains." 

(22) Section 3036 (b) is amended- 
(A) by striking out the words, "except the Judge Advocate General," ; and 
(B) by striking out the second sentence of clause (2) thereof. 

(23) Section 3037 is amended- 
(A) by adding the following sentence a t  the end of subsection ( a )  : "The 

Judge Advocate General shall have, in addition to the Assistant Judge 
Advocate General, such deputies and assistants as the Secretary of the 
Army may prescribe." ; 

(B) by striking out the word "and" a t  the end of clause (2) of 
subsection (c) ; 

(C) by striking out the period a t  the end of clause (3) of subsection (c) 
and inserting in place thereof a semicolon and the word "and" : 

(D) by adding the following clause a t  the end of subsection (c) : 
"(4) shall perform other duties prescribed by the Secretary of the Army" ; 

and 
(E) by adding the following subsections a t  the end thereof: "(d) The 

Judge Advocate General is not a member of the Army Staff and the duties 
of the Chief of Staff do not include supervision, direction, control, or com- 
mand of the Judge Advocate General or of the Judge Advocate General's 
Corps. 

" (e) The Judge Advocate General and officers of the Judge Advocate 
General's Corps are subject to the supervision of and are responsible to the 
General Counsel of the Department of Defense with respect to the perform- 
ance of their professional duties. 

" ( f )  Officers of the Judge Advocate General's Corps are under the sole 
command of the Judge Advocate General of the Army and of superior officers 
of the Judge Advocate General's Corps as the Secretary of the Army may 

prescribe." 
(24) Section 3040(a) is amended by striking out the words "and by section 

3037 of this title". 
(25) Section 3296(b) is amended bv adding the follow in^ clause a t  the end . . 

thereof : 
- - 

" (4) The Judge Advocate General's Corps." 



(26) Section 3297(a) is  amended by adding the following sentence a t  the 
end thereof: "A selection board considering promotion-list officers of the 
Judge Advocate General's Corps shall be composed of officers of the Regular Army 
who hold a regular or temporary grade above lieutenant colonel, a re  senior i n  
regular grade to, and who outrank, any officer considered by that  board, and 
a r e  members of that  Corps, except tha t  where required, officers of the Regular 
Army who are not members of the Judge Advocate General's Corps may sit  on 
tha t  board." 

(27) Chapter 347 is  amended- 
(A) by adding the following section : 

"•˜ 3613. Insignia of Judge Advocate General's Corps. 
"The President shall prescribe a distinctive insignia to be worn by officers of 

the Advocate General's Corps." ; and 
( B )  by adding a t  the  end of the analysis thereof : 

"3613. Insignia of Judge Advocate General's Corps." 

(28) Section 5148 is amended- 
(A)  by inserting after the word "Territory" he words, ", who are  desig- 

nated for special duty (law) ," ; 
(B)  by inserting after the word "him" in clauses (1 )  and (4)  of subsec- 

tion (c) the words "by the Secretary of the Navy" ; and 
(C) by adding the following subsections a t  the end thereof : 
" ( d )  The Judge Advocate General of the Navy and officers designated for 

special duty (law) a re  not subject to the supervision, direction, control or 
command of the Chief of Naval Operations. 

" ( e )  The Judge Advocate General of the Navy and officers designated for 
special duty (law) are subject to  the supervision of and are  responsible to 
the General Counsel of the Department of Defense with respect to  perform- 
ance of their professional duties. 

" ( f )  Officers of the Navy designated for special duty (law) a r e  under 
the sole command of the Judge Advocate General of the Navy and superior 
officers designated for special duty ( law) a s  the Secretary of the Navy may 
prescribe." 

(29) Section 5149 ( a )  is amended- 
( A )  by inserting after the words "line of the Navy" the words "desig- 

nated for special duty (law)" ; and 
( B )  by inserting after the words "Marine Corps" the words "who is a 

member of the Bar  of a Federal court or the highest court of a State or 
Territory." 

(30) Section 5587 is amended- 
( A )  by striking out in the second sentence of subsection ( a )  the word 

"Each" and inserting in  place thereof the words "Subject to  subsection (e ) ,  
each" ; and 

( B  ) by adding the following subsection : 
" (e )  Any ,officer on the active list of the Marine Corps in  a grade '!not 

above Colonel who is a member of the bar of a Federal court or the highest 
court of a State or Territory may be appointed t o t h e  active list i n  the line 
of the Navy a s  a n  officer designated for special duty ( law).  An officer so 
appointed shall be appointed in the grade indicated in  the following table 
and holds the lineal position which the Secretary of the Navy assigns : 

Marine Corps Grade Grade of Appointment 
Colonel Captain 
Lieutenant Colonel Commander 
Major Lieutenant Commander 
Captain Lieutenant 
First Lieutenant Lieutenant (Junior Grade) 
Second Lieutenant Lieutenant (Junior Grade). 

" ( f )  No officer on the active list of the line of the Navy a s  a n  officer des- 
ignated for special duty ( law) shall be removed from that  designation with- 
out his consent. Any officer removed from that  designation after January 
1,1960 may not thereafter be again so designated." 

(31) Section 5701 (c )  is  amended- 
(,4) by inserting after "(c)"  the figure "(1)" ; 
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( B )  by inserting in  the first sentence thereof after the words "special 
duty" the words "other than in law" ; and 

(C) by adding the following clause a t  the end thereof: 
"(2)  When officers designated for special duty ( law) are  eligible for 

consideration by a selection board under subsection ( a ) ,  the Secretary 
shall appoint a n  alternate board consisting of five officers designated for  
special duty (law) on the active list or officers on the retired list who 
have served in that  designation on the active list. The alternate board 
shall act on all cases of officers designated for special duty ( law).  If suffi- 
cient numbers of officers designated for special duty (law) of the grade 
specified in  subsection ( a )  are  not available, the Secretary shall, to the 
extent necessary, appoint other retired officers to serve on the alternate 
board." 

(32) Section 5862 is amended- 
(A) by striking out in  subsection (d)  the word "Each" and inserting 

in  place thereof the words "Except a s  provided in subsection ( e ) ,  each"; 
and 

( B )  by adding the following sentence a t  the end of subsection ( e )  : 
"Each examining board considering officers on the active list in  the line 

of the Navy designated for special duty ( law) shall be composed of officers 
in  that  designation or retired officers who have served in that  designation 
on the active list." 

(33) Chapter 555 is amended- 
(A) by adding the following section a t  the end thereof : 

' I s  6035. Insignia o f  law specialists. 
"The President shall prescribe a distinctive insignia to be worn by officers 

of the Navy designated for special duty (law) ." ; and 
( B )  by adding a t  the end of the analysis thereof: 

"6035. Insignia of law specialists." 

(34) Section 8072(a) is amended by inserting the words "designated a s  judge 
advocates" immediately following the words "officers of the Air Force" in  the 
first sentence thereof. 

(35) Section 8072 is amended- 
(A) by izlserting in  the first sentence of subsection (a )  after the words 

"officers of the Air Force" the words "designated a s  judge advocates" ; 
( B )  by striking out i n  clause (2)  of subsection (c )  the word "legal"; 

and 
(C) by (adding the following subsections a t  the end thereof: 
" (d)  The Judge Advocate General is not a member of the Air Staff and  

the duties of the Chief of Staff do not include supervision, direction, control, 
or command of the Judge Advocate General or of judge advocates of the 
Air Force. 

"(e)  The Judge Advocate General and judge advocates of the Air Force 
a r e  subject to  the supervision of and a re  responsible to  the General Counsel 
of the Department of Defense with respect to the performance of their 
professional duties. 

" ( f )  Officers of the Air Force designated a s  judge advocates a re  under 
the sole command of the Judge Advocate General of the Air Force and 
superior officers designated a s  judge advocates a s  the Secretary of t h e  
Air Force may prescribe." 

(36) Section 8296 (b)  is amended to read a s  follows : 
" (b)  (1) A separate promotion list may be maintained for commissioned offi- 

cers of the Regular Air Force i n  each of the following categories : 
"i. Chaplains. 
"ii. Medical Officers. 
"iii. Dental Officers. 
"iv. Veterinary Officers. 
"v. Medical Service Officers. 
"vi. Air Force Nurses. 
"vii. Women Medical Specialists. 
"viii. Any category established by the  Secretary of the  Air Force under 

section 8067 ( i )  of this title. 
"(2)  A separate promotion list must be mained for  commissioned officers 

of the Regular Air Force designated a s  judge advocates." 
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(37) Section 8297 is amended- 
(A) by striking out in subsection ( a )  the word "and" a t  the end of the 

clause (1) ; 
(B) by striking out in subsection ( a )  the period a t  the end thereof and 

inserting in its place a semi-colon and the word "and" ; and 
(C) by adding the following clause a t  the end of subsection ( a )  : 
"(3) F'romotion-list officers designated as judge advocates shall be com- 

posed of promotion-list officers who hold a regular or temporary grade above 
lieutenant colonel, senior in regular grade to, and who outrank, any officer 
considered by that board and are designated as judge advocates except that 
where required, promotion-list officers who are not so designated may sit 
on that board." 

(38) Chapter 847 is  amended- 
(A)  by adding the following new section : 

"•˜ 8613. Insignia of judge advocates. 
"The President shall prescribe a distinctive insignia to be worn by officers of 

the Air Force designated as judge advocates" ; and 
(B) by adding a t  the end of the analysis thereof : 

"8613. Insignia of judge advocates." 

SEC. 2. ( a )  Title 18, United States Code is amended by inserting after section 
1508 thereof the following section : 
" Q  1509. Influencing military tribunal or board, or member, law omer  or counsel 

thereof. 
"Whoever censures, reprimands, admonishes or endeavors to coerce or improp- 

erly influence, directly or indirectly, any court-martial, court of inquiry, military 
commission, or any other military tribunal or board or reviewing authority, or 
any member, law officer, or counsel thereof with respect to the due and proper 
performance of its or his official duties or functions shall b~ fined not more than 
$5,000 or imprisoned for not more than five years, or both. 

(b)  The analysis of chapter 73, title 18, United States Code, is amended by 
adding a t  the end thereof : 

"1509. Influencing mil i tap trlbunal or board, or member, ,or law officer or 
counsel thereof. 

SEC. 3. All offenses committed and all penalties, forfeitures, fines or liabilities 
incurred prior to the effective date of a provision of this Act under any law em- 
braced in or modzed, changed, or repealed by that provision may be prosecuted, 
punished, and enforced and action thereon may be completed, in the same manner 
and with the same effect as  if that provision had not become law. 

SEC. 4. ( a )  Except as provided in subsection (b), the provisions of this Act are 
effective on the first day of the twelfth month following the month in which this 
Act is approved. 

(b)  The provisions of clauses (2), (4) ,  (IT), ( l a ) ,  ( l g ) ,  (21), (28), (31), 
(34), (35) and (39) of section 1, and sections 2,4, and 5 of this Act are effective 
upon enactment. 

Mr. FINN. I have nothing further to state, but I would be very 
glad to answer any questions anybody might have. 

Senator & A ~ N G .  Thank you, Mr. Finn. Does any of the com- 
mittee have questions? 

Mr. CREECH. Thank you, Senator Keating. I do have several. 
Mr. Finn, if I may, I will start with your very last statement and 

ask you if you have considered or have any recommendations with 
regard to a separate JAG Corps. Do you think this would be 
desirable ? 

Mr. FINN. Well, we have a uniform code and we are supposed to 
have uniformitv in the services. Our recommendation was to the 
effect initially and we have consistently adhered to the position that 
there ought to be one JAG for all services. 

We o along with what the American Bar Association has recom- 
mend f in this area. 
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Senator KDATING. There is no reason in the world why there should 
not be one JAG, in my opinion. It is just the opposition of the various 
services to consolidating their efforts, which 1s a constant source of 
worry to those of us who deal with these problems. 

It is just like procurement. They all buck against it, ve a thou- f sand reasons why it cannot be done. There is no reason w y it should 
not be done, no reason why activities such as this should not be 
centralized. 

Mr. FINN. If we did, we would certainly have more uniformity and 
people would be less able to claim that there were discriminations 
practiced. 

Mr. CREECH. Sir, the subcommittee has received testimony to the 
effect that the conditions differ in the various services; for example, 
the conditions in the Navy differ a preciably it is said, in some H instances from those prevailing in the Ir Force or the Army, and that 
for this reason, it might not be desirable to have an exchange of 
lawyers even in situations where it is requested, because a lawyer 
from one service might not be able adequately to defend a man in 
another service. What are your views with regard to that? 

Mr. FINN. Well, if I was a good lawyer, I would not have any hesi- 
tancy about trying a case in any service and defending anybody in 
any service. 

I do not-I cannot follow that line of reasoning at all. I do not 
think there is anything to it. I realize that the Navy has, and I was 
in the Navy, consistently held that their situation, because they are 
on vessels and at sea, is substantially different from the situation that 
governs in the other services. 

Well, I think the short answer to that is that the Air Force does 
not try people on B-59's. We do not think, and I am sure that no 
general court-martial is ever held in a longboat. The are all held on 
a battleship or, during the war, the great majority o 9 general courts- 
martial were held on a base, considerably back of where there was con- 
flict, and certainly this argument that you have a different setup in 
the various services which require a different type of lawyer or a differ- 
ent kind of lawyer-well, it does not strike me too forcibly at  all. 

I d,o not agree with it. 
Mr. CREECH. Well, sir, you have said that you feel that it is neces- 

sary for commanders to be able to enforce discipline, but at the same 
time, you wish to provide the means whereby an American system of 
law and equity is applied to the armed services to an extent that many 
have thought impossible in military organizations. 

You also say, sir, that your investigation has revealed that there still 
remain some commanding officers who cannot be entrusted with ower. 

I wonder, sir, if you would care to comment on command in 8 uence 
and how, if you have found evidences of it, it has affected courts- 
martial or, for that matter, administrative discharges ? 

Mr. FINN. I think perhaps I can answer you that best by referring 
you to the Court of Military Appeals. The are-I do not know how 
many. I read them, and unfortunately, I ave a good deal of other 
matter to read, too. 

z 
Senator KEATINQ. YOU are like a Senator. 
Mr. FINN. NO, sir, but I have read from time to time, since they 

started the Court of Military Appeals, cases which have been set aside 
because of this command influence. 
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1 have often felt that if the military services would exercise as much 
ingenuity in trying to enforce the code as it is written as they do in 
trylng to evade it, they would not have anywhere near as many difficul- 
ties as they do. Now, only recently, some individual in one of the serv- 
ices concocted the bright idea that if he sent a letter around to various 
people before they served on courts, this would be a very nice thing to 
do and very proper, and there would be no command influence. He 
wanted to know, if I recall aright, what their reaction was to certain 
things. 

Now, to me, that is command influence, and I do not care what they 
label it and I believe the Court of Military Appeals labeled it as com- 
mand influence. Wow, this is what I conceive to be a rather ingenious 
method of getting around the so-called command influence. 

I f  they would only exercise that energy, that ingenuity in trying 
to make this code work instead of trying to throw up roadblocks and 
obstacles, then we would have a much easier row to hoe, all of us, and 
so would the military. 

Is that an answer to  your question 1: 
Mr. C ~ E C H .  Yes, sir, it is. It sounds like the Kitchens case, in 

which the court, I tllink, said there was sufficient indication of com- 
mand influence to justify a new trial. 

Mr. FINN. I do not remember the case name. 
Mr. CREECH. Sir, did your investigation reveal other instances than 

those which you found as a result of your study of the opinions of the 
court ? 

Mr. FINN. YOU have the Fannie N a y  Clac7cum case; I think yon 
referred to that. Have you reference to the case of Robert 0. Bland 
v. ConnalZy ? 

Mr. CREECH. I believe that is one of those that has been sent to us. 
Mr. FINN. And the case of NeiZ P. Bland was decided by the Court 

of Appeals of the District of Columbia on June 15, 1961. I do not 
have the citation any more than that. 

Mr. CREECH. I think we already have it. 
Mr. FINN. And in the case of NeiZ P. Davis v. Xtalw, (s-t-a-h-rl), 

decided June 15,1961. 
Mr. CREECH. Actually, sir, what I have reference to is any cases, 

which had not been the subject of published opinions by any court. 
We do have, I believe, virtually all the relevant court opinions. 

Mr. FINN. This may be a little beside the point of the question you 
are asking, but this is a memorandum I have from one of the boys who 
appeared before these boards for the correction of military records in 
a somewhat allied area. Mr. Everett apparently made the statement 
here in one of these hearings that the Navy, as an expedient measure, 
has adopted a pvocedure whereby a man being considered for an 
administrative discharge for homosexuality, requests a court-martial, 
will be given a general discharge : 

I was amazed to hear this, because in my capacity a s  Navy counsel, I find the 
opposite to be true. As a n  example, I direct attention to a case recently presented 
to the Board for Correction of Naval Records, and attached, wherein it will be 
noted that  this man made two requests for a general court-martial rather than 
accept a n  administrative discharge. 

As a result, a n  extensive investigation was conducted (approximately 3 months) 
in a n  attempt to accumulate sufficient evidence to  assure a conviction. When the 
central office was advised that  the evidence uncovered would not support a gen- 
eral court-martial conviction the individual's request for court-martial was 
ignored and he was issued a n  undesirable discharge. 
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Later, the Legion mas successful in having that-that is not in an- 
swer to  a s~ecific auestion vou asked. 

S ~ ~ ~ ~ O / I < E A T I < G .  ~ a L t h a t  in the Navy? 
Mr. FINN. Yes, sir. 
Senator KEATING. And what did the Legion do in that case? 
Mr. FINN. We mesentecl the matter to the Boarcl for Correction of 

Naval Records, aiid we were able to obtain froin that Board a change 
in the type of discharge the man had received. 

Senator REATING. He had received something less than a discharge 
not under-a discharge under honorable conditions, and you got a 
change in what? 

Mr. FINN. He  was issued an undesirable discharge. 
Senator I~ATING. And you got that changed to what? 
Mr. FINN. I do not have that inforniation here, Senator. But the 

allusion here is that the American Legion was successful in having this 
serious injustice corrected at the Board for Correction of Naval 
Records. 

But he also comments that that fact does not correct the procedure 
followed by the Navy in the original action. Sometimes these people 
do not have lawyers to represent them and they never get the record - - 
corrected. 

Senator I~EATING. That is right. And of course, that is an inexcus- 
able thing when they know that they cannot get a conviction to then 
administratively give him a discharge and brand him for life, that he 
cannot ever get away from, and then refuse to consider the type of dis- 
charge he was granted. It is a heartless, cruel, inexcusable line of con- 
duct, in my opinion. 

Mr. FINN. That is why I referred to those three cases, Senator, 
because they are in that same general area. They could not get con- 
victions, so they administratively discharge people, not for mlzat they 
did in the service but for what they did outside the service when they 
were not members of the services. 

Senator GATING. NOW, under the present code, and I am by no 
means an expert on this, if the man asks for a court-martial, they do 
not have to give it to him, they can still proceed administratively, is 
that right ? 

Mr. FINN. I11 this case which I have just cited, that exact thing 
ha pened. 

genator GATING. I wondered if they were acting within the four 
corners of the law or if that was some arbitrary action. 

Mr. FINN. They are supposed to, under certain circumstances, give 
a man a trial when he asks for it. But they can always revert to this 
administrative discharge and that is the crux of the complaint whicl~ 
I am advancing here today. 

Senator I~ATING. But I mean when he is up for consideration for 
an administrative discharge and he says, "I want a trial," yon mean 
under the present law, he has no right to that trial ? 

Mr. FINN. They do not give it to him, regardless of what the law is. 
Senator KEATING. Does counsel know what the law is, or is this just 

arbitrary action by some few officers ? 
Mr. CREECH. Sir, we posed these questions to the military. As a 

matter of fact, we had an answer from the Under Secretary of the 
Navy, which was not clear on this point, and on Friday, Mr. Everett 

84154-42-31 



asked . . the Judge Advocate General, Admiral Mott, specifically about 
thls. 

Senator KFATINC. Did you get a letter from them ? 
Mr. EVERETT. Perhaps I can explain this, sir. 
As you will recall, the chairman sent over in a questionnaire one 

question-I think it was question 12-which related to this. The 
Navy response seemed to indicate that they followed a somewhat 
different practice than the other two services, and that in the event 
they could not try a man as he requested, they would give him a dis- 
charge under honorable conditions. 

When Mr. Fay testified, a question or two was asked of him at that 
time about the practice. He then wrote a letter to the chairman, 
which was received last Thursday, which seemed unclear, and further 
questions were addressed to Admiral Mott. This testimony seemed to 
indicate that the practice that is "almost invariably" followed-I 
think this is the wording-is to give a man a discharge under honor- 
able conditions if he is discharged for the misconduct by reason of 
which they propose to eliminate him. 

So far as could be determined from the answers of the other two 
services, their practice, o%cially, at least, is not so well settled as the 
Navy's. 

Now, last Friday I had occasion to speak to an American Legion 
group and one of h r .  Finn's associates commented on the earlier 
testimony and referred to the incident that is reflected in the memo- 
randum. At that time, it was suggested that he might prepare a mem- 
orandum which could be brought to the subcommittee's attention at 
this time. It is still a confused situation. 

Senator GATING. I n  this case that you have referred to, Mr. Finn, 
did they give the man a discharge under honorable conditions, or 
something less than that? 

Mr. FINN. We would be very happy to furnish the committee with 
a copy of our entire record in that case. 

(The following information was subsequently furnished for the 
record : ) 

You are advised that the case involved one ex-private, U.S. Marine Corps 
Board for Correction of Naval Records, Navy Department. He was given an 
undesirable discharge because of unfitness (homosexuality) from the U.S. Ma- 
rine Corps on February 17,1956. 

While under charges and at the age of 17, he requested a general court- 
martial. The commanding officer, however, chose to effect his discharge admin- 
istratively as indicated. He was not tried and had no hearing. 

The Navy Board for the Correction of Records changed the discharge to a 
general discharge by reason of unsuitability. 

SecNav Instruction 1620.1 cited in the above case confines itself entirely to 
the issuance of administrative-type discharges to naval personnel involved in 
some way in a homosexual act. This instruction attempts to place homosexuals 
into either of three categories : 

Class I : A true homosexual. 
Class I1 : Those not evidencing true homosexual tendencies but who have 

participated in one or more acts. 
Class 111: Those with tendencies but who have not acted overtly in 

service. 
According to the SecNav instruction, those designated class I1 are presented 

with a statement for signature waiving their rights to a trial by court-martial 
and acceptance of an administrative-type discharge in lieu thereof. This 
instruction further states that an individual refusing to sign the waiver shall 
be recommended for a general court-martial. 
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The Departments of the Army and of the Air Force have no such instructions 

or regulations. 
In general, with the exception of limited application in the Navy and Marine 

Corps, no serviceman may elect to have a trial by court-marital in lieu of recom- 
mended discharge by administrative procedures with an undesirable discharge. 

The record of this case may undoubtedly be secure from the Navy Department. 
In view of all the circumstances of the case itself, I would not want to be 

responsible for publicizing the matter formally, i.e., have it appear in the com- 
mittee record by name. 

Senator GATING. Well if-I am told by counsel here that this 
man was given an undesirable discharge. 

Mr. FINN. Originally, yes. 
Senator KEATING. I can understand that some people are not fitted 

for military or Navy duty, who could not be convicted of anything; 
they have not committed any offense, but they have just shown them- 
selves uditted for military duty. 

You have served in the Navy and I have served in the Army, and 
you know what I am talking about as well as I do. 

Now I think we must preserve the right of a commander to separate 
such a man from the service under honorable conditions, and it leaves 
no stigma on him. But to have a man up on charges and have him 
given an undesirable discharge when he wants a trial for his offense 
and they h d  they cannot prove the offense, where they turn around 
and give him an undesirable discharge, I think certainly we have to 
do something to put a stop to that kind of a situation. Would you 
agree that if his separation from service were under honorable condi- 
tions, it would be all right to act administratively ? 

Mr. FINN. Well I want to make sure that we understand one an- 
other, Senator. 

As I understand it, they issue an honorable discharge. None of us 
have any question about that. Then they have a dischar e under f honorable conditions. Now that is what they call a so-calle general 
discharge, as I get it. We have been told that some of the big auto- 
motive manufacturers in Michigan will not accept a boy who has that 
ty e of discharge for employment. 

genator KEATING. I did not know that. 
Mr. FINN. NOW, our complaint is why should a boy who mentally 

is not up to par, who does not have the IQ, be thrown into the same 
category with homosexuals and a number of other people who have 
things wrong with them that the general public does not like, and to be 
generally classified in the public mind as being one of that group 
upon whom we all look down ? 

Senator GATING. Well,. I am not familiar enough-I have asked a 
few questions in these hearmgs about the significance of this discharge 
under honorable conditions. I do not know whether it is like the 
American Bar Agsociation classifying a man as qualified, which means 
he just passes the mark; if he is any good at all, he is called well 
quaxed, or outstandingly well qualxed, or whether it does really 
leave a stigma. 

You have pointed out a question of employment and that disturbs 
me, because certainly, aside from benefits and other tangible things, 
any discharge which militates against a fellow being employed later 
is an undesirable situation. I n  a case where they are not able toeprove 
anything on him, I do not know; I think we have to do somethng. 



Mr. FINN. The discharge under honorable conditions, Senator, he 
is entitled to all the benefits with that, as I understand it, that he 
would get from the Veterans' Administration, for example. 

Senator KEATING. That is my understanding. 
Mr. FINN. He does not get an honorable discharge. He is asked, 

"Were you in the service?" Yes. "Let me see your discharge?" 
"Why is not this an honorable discharge?" 

Senator KEATING. YOU know that employers are inclined to be re- 
luctant to take on a man with what you call a general discharge as 
opposed to an honorable discharge ? 

Mr. FINN. We have been so informed. This is not an idea, this is 
actual fact from the information which has been conveyed to us. 

Senator KEATING. Mr. Chairman, it is necessary for me to go to 
another hearing, and I want to make a short statement here in the 
light of a column that I read, which I think you, as chairman, and 
this committee are entitled to, and you will excuse me, Mr. Finn, for 
butting in. 

I read an article or a column indicating that this committee was 
engaged in making things soft and easy for servicemen, that they were 
not aware of the fact that command is important and so on. Now, 
where that story was leaked from-I do not say it was leaked from 
the Pentagon, but it might have been. I do not know where it was 
leaked from. 

I, as you know, Mr. Chairman, have felt that there are some other 
subjects which might well form the basis of hearings before this com- 
mittee ahead of this subject, but this is an important subject. There is 
no disposition on the part of the chairman nor the Senator from New 
York nor anyone else to fail to recognize the problems which com- 
manders have in the services. There is no effort here to mollycoddle 
any miscreants in the armed services. But the chairman has selected 
a very important line of inquiry, which is essential to the administra- 
tion of evenhanded justice to our citizens. 

I found out earlier, Mr. Chairman, that a soldier is still a person, 
a sailor is still a person, an airman is still a person, and they have 
the constitutional rights of citizens. Of course, some of their free- 
doms are curtailed, and properly so, when they are called into service. 
Nobody complains about that. But any intimation-and these stories 
do not start, you know, without being inspired-any intimation that 
this committee is engaged in softening up the military services is com- 
pletely unjustified, and it is regrettable that any of our columnists 
fell for that kind of propaganda, no matter what its source was. 

Senator ERVIN (presiding). I am sure the Senator from New 
York and myself and other members of the committee all appreciate 
the role of the military in our lives. All of us have faith in a strong 
military and we recognize that there has to be discipline. We also 
believe that a person in military service should not lose our basic con- 
stitutional rights,. which include notice and an opportunity to be heard 
before any adjudication which affects his life is made. Any idea that 
we are trying to interfere in any way with the roper administration 
of the Military Establishment or the proper a inistration of mili- 
tary justice is absurd. 

L 
I certainly appreciate what the Senator from New York has said. 

We also recognize that a lot of complaints have been made about the 
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administration of justice by civil or military personnel without foun- 
dation. But we have received so many complaints that we are trying 
to find out whether there is any justification for any of them. We 
want the law to be administered in all areas of our lives so that people 
will have respect for it. 

I personally believe that it reduces the morale as well as the dis- 
cipline of the military forces if the fundamental processes of justice 
are not observed. 

I want to say thank you to the Senator from New York for presid- 
in while I had to go to another committee. Thank you. 

senator I~ATIND.  Thank you, Mr. Chairman. 
Mr. CREECH. Mr. Finn, you have indicated in your statement that 

you are very much in favor of the Uniform Code. 
Mr. FINN. Yes, sir. 
Mr. CREECH. I observe you have directed yourself to some of the 

statements already made concerning it. One aspect you have not 
covered is the charge that the code is unwieldy. I know you have 
pointed out that i t  worked during the Korean conflict. The allega- 
tion has been made that i t  is unwieldy and would not work in time 
of war, and that there should not be a different standard for war- 
time and peacetime. 

I realize this is a sort of double statement, so you can direct your 
attention, if you care to, either to whether you feel that the code pro- 
vides for uniformity in war or peace, or whether you think the Court 
of Military Appeals would be able to function equally well during 
times of war and peace. 

Mr. FINN. Well, Admiral Radford is certainly a far more com- 
petent military person than I, and he has already said that in the 
Korean conflict, this code worked admirably. He did say, however, 
that the manual, which was a product of the regulations of the serv- 
ices, made it considerably unwieldy, and that it was-all of the com- 
plaints-it was his view that all of the complaints that arose were 
due to the fact that the manual was written as it was. 

My thought is that the code will work just as well in wartime as 
it works in peacetime. I think that the claim is that it is so unwieldy 
and so cumbersome and so productive of delay that the commanding 
officer will not be able to enforce discipline in time of war. I believe 
that is the general line of the argument which is made. I can only 
refer to my own experience. 

During World War 11, and that was a war of some proportions, 
we used to get courts-martial months after the offense was cornmit- 
ted, and sometimes it was 6 to 8 months and sometimes over a year 
from the day that the offense was committed before the case was 
finally signed by the Secretary and passed into the archives, and the 
files, and the boy was finally either freed, or sent to Portsmouth or 
some other Federal penitentiary. 

Now, that type of delay existed during the last war when we did 
not have this code. If it did exist then, these complaints about what 
might be under this code in the next war to  me do not run true at all. 
As I said just a few moments ago, if the services would exercise a lit- 
tle energy in tryin to effect the code as it is written instead of tryin 
to throw up roadb f ocks, this code would work very well. I n  fact, 9 
think it would work far more to the satisfaction of the American peo- 



ple in that the rights and privileges of American boys that are in the 
service would be far better protected than they have ever been before, 
than any code that preceded it, although we do feel that there are 
some small areas where some amendment could be advisedly used. 

I s  that a response to your question? 
Mr. CREECH. I think so, thank you. 
I would like to ask you, sir, with regard to the administrative dis- 

charge which you have discussed at some length, what did you mean 
by the statement that many administrative discharges have been given 
to servicemen because some superior officers believed that it was for 
the good of the service that they be severed from the service in this 
fashion? I s  that in any way meant to be any indication of command 
influence ? 

Mr. FINN. Well, no, I really meant to point out how little review 
was had of some of these administrative discharges and how the per- 
sonal idiosyncrasy of an individual could dictate that type of a dis- 
charge. And as has been said here, I think two or three times before, 
a person could be mentally inept but he would receive this type of 
discharge. And I do not think such a person ought to get that type 
of discharge. I think he ought to get an honorable discharge. 

I f  he serves in the service well, to the best of his abilities regardless 
of what those abilities are, I think if he does not commit any crimes 
or any offenses against discipline, he should get an honorable dis- 
charge, and I know a great many people have not gotten honorable 
discharges. Their only crime has been that they were not smart 
enough. 

Mr. CREECH. I n  other words, you do not feel that performance 
should be a factor in considering the type of discharge? 

Mr. FINN. Not if you are going to use the word, "honorable." 
Mr. CREECR. Sir, do you feel that the possibility that the comrnand- 

ing officer who convened the board might be the same one who brought 
the charges against the indiviluad involved, in any way militates 
against a fair consideration of the case ? 

Mr. FINN. Well, now, are you referring to a court-martial? 
Mr. CREECH. NO, I am referring now to the administrative dis- 

charge boards. 
Mr. FINN. Well, I would think that people would look with a little 

less suspicion on a board which was not under the influence of a person 
who had set it up and who is ultimately going to be the reviewer. In  
other words, a court and jury and the appellate court should all be 
different personnel, in my estimation. I do see how you can avoid 
having some, at least a suspicion that everything is not as it should 
be if you do not have some separation in that area. 

Mr. CREECH. Sir, I know that you made it clear for the rewrd what 
your position is with regard to these board proceedings and that you 
stated that you feel that no one should be discharged on an undesirable 
discharge without a hearing and a review of his discharge; and you 
have indicated that, of course, there is full support in your organiza- 
tion for the bill which was introduced earlier. 

But I wonder, sir, what your views are on the existing situation and 
specifically with regard to the representation by counsel at these board 
proceedings. Has your organization's work adduced information 
which you have not made a part of your statement here with regard 



to the assignment of counsel? The subcommittee was told by the 
Assistant Secretary of the Army for Manpower that counsel is as- 
signed and that, where reasonably available, counsel who is a lawyer 
is assigned to an individual who requests it. 

Do you have any information with regard to the assignment of 
counsel in these board proceedings ? 

Mr. FINN. Now, are you speaking of these boards that deal with 
the- 

Mr. CREECH. Administrative discharge. 
Mr. FINN. Administrative discharges? 
Mr. CREECH. Yes. 
Mr. FINN. NO, I don't. I have no information on that. 
Mr. CREECH. Well, sir, what would be your feeling with regard to 

the waiver of counsel at such board proceedings by a serviceman who 
has not attained his majority-a minor: in other words? 

Mr. FINN. We go back to a subject which has been discussed in 
another area of this record which we have attached marked "A" here. 
At one time, as you may know, the services requested persons in the 
military to waive the right of appeal from the decisions of general 
courts-martial, and generally they asked little boys, shall I say, who 
were not mature mentally whether they waived their right of appeal. 
If they waived their right of appeal, certain inducements were held 
out to them. 

We felt that was wrong and I feel that any suggestion that an at- 
torney makes that representation of an individual should be waived 
is wrong in itself. I think there never should be any such thing. 

Mr. CREECH. Sir, the subcommittee has been told that during such 
hearings, these administrative hearings, either the recorder or junior 
member of the board presents the evidence and examines the witnesses, 
including those of the soldier if he is not represented by counsel. 
What has been the experience of your organization in this regard? 
Have you found that the representation by the recorder, in your esti- 
mation, was the same as or was comparable to representation by coun- 
sel, either by private -counsel or by assigned military counsel? 

Mr. FINN. I don't believe that anybody from the American Legion 
except in a personal capacity has represented anybody before this 
type of board. We do have counsel who appear before the Board 
for the Correction of Military Records and the discharge review 
boards, but they do not appear as far as I h o w  before this type of 
board, and I have had no experience in that area and I can't answer 
that question. 

Mr. CREECH. Thank you, sir. 
Mr. EVERETT. Mr. Finn, as I understand one of the long-established 

principles of our jurisprudence, a man who prosecutes should not 
judge and one should not be a judge in his own case, and I gather, too, 
that some of these concepts have been embodied in the Administra- 
tive Procedure Act. Do you find that in military justice and in the 
disposition of administrative discharges there is a violation on many 
occasions of this precept, that he who prosecutes should not judge? 

Mr. FINN. Well, there are a few cases which come up in the Court 
of Military Appeals from time to time which seem to indicate that 
that concept is violated. How many times this occurs where there 
is no report of the incident I don't know. 



Mr. EVERETT. I n  what way would this type of violation occur, 
according to your experience? 

Mr. FINN. Well, are you speaking of how the command influence 
might come into a matter? 

Mr. EVERETT. I suppose this would be it. What are some of the 
means by which command influence might be exercised ? 

Mr. FINN. Well, they can call the members of the court into session 
and they can tell them that-if you will bear with me just a moment, 
in  the case of Deain, which is reported at, 5, page 44, of the Court of 
Military Appeals, a retired rear admiral assigned by the Bureau of 
Naval Personnel for said duty indoctrinated the fellow members of 
his court-martial, who were all juniors to him, in his beliefs to the 
effect that persons in the military had no constitutional rights and 
that anyone sent before tho court for trial had to be guilty of some- 
thing. He further explained that the law of desertion was that one 
who was away from his station and duty over 60 days was guilty, and 
the law says there must bbs an intent shown. He also prepared the 
fitness reports of the members of the caul?. The Court of Military 
Appeals reversed that conviction. 

T1ia.t is an example, I think, of command influence to some extent. 
I n  the case of Zags-incidentally, I think the Court of Military 

Appeds has thoroughly disabused the services of the notion that they 
can continue this type of thing-in the case of Zagur, a staff officer 
told the court members before a trial, in effect, that only guilty cases 
were presented for trial and it was up to the accused to prove his 
innocence. 

That was reversed. 
I n  the case of Hunter, the commanding officer told the court mem- 

bers before trial how bad the accused was and that his last trial had 
resulted in an inadequate sentence. 

There are many others. 
Mr. EVERETT. With reference to the case that you referred to in 

some of your earlier testimony where questionnaires were sent to the 
court members by the assistant staff judge advocate, do you recall 
any civilian cases involving questionnaires sent to juries by counsel? 

Mr. FINN. I never heard of any such thing and it would seem to 
me that whoever sent such a questionnaire to a juror, when you 
impanel a jury generally, while it is being impaneled, counsel gen- 
erally have the right to inquire into the background and beliefs, in a 
criminal case particularly, of a prospective juror. But I an1 afraid 
a person who is a lawyer might be subject to some penalties from a 
bar association if he made a practice of going around talking to all 
prospective jurors before they were called to  determine what their 
ILttitudes were. 

Mr. EVERETT. AS I understand it, you have had extensive experi- 
ence in the Federal courts and hola a significant position in the 
Federal judicial system at  the present time. Rave you ever heard 
of any practice in civilian courts, Federal civilian courts, whereby 
questionnaires were used for communicating with jurors before they 
sat in a case or where any type of statement was allowed to the jury 
prior to the time that it was impaneled? 

Mr. FINN. I would like to answer this question out of my own per- 
sonal experience of some 30-odd years as a lawyer. I would never 
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attempt i t  because I would think that I would be subject to beinu 
censured and perhaps disbarred for doing anything of that type, an8 
I think that the courts would look upon-this is my view of what the 
courts would do-that they would look upon any such activity as 
heinous. 

Mr. EVERETT. I n  connection with some of your earlier testimony 
concerning the right of counsel in a proceeding where a discharge 
under other than honorable conditions will be meted out, would you 
consider i t  desirable or even necessary to have some qualified lawyer 
present to serve as a law officer or judge in this type of hearing? That 
is, prior to the time that the discharge under other than honorable 
conditions could be issued 1 

Mr. FINN. Well perhaps-rather than answer your question 
directly, I would like to say this: Our conception is that when the 
military try a person, they ought to try him in a decent trial. We 
are not too much interested in what they do administratively within 
the service itself, but when they say that they are going to try a per- 
son for an offense, then we conceive that that trial should be con- 
ducted in such manner that no criticism, to the effect that it is 
contrary to American concepts, should ever be able to be leveled at  
it. 

We feel also that when and if a conviction is had or a type of dis- 
charge is to be given to an individual as a result, either of administra- 
tive action or a court-martial, that before the man gets out of the 
service and before that discharge becomes effective, he should be- 
that matter should be thoroughly reviewed by a board, and we have 
submitted to this committee proposed legislation and we think they 
are the people that ought to look at this type of a discharge, any type 
of discharge, if it  is other than an honorable discharge because we 
feel that civilians having put the people in the service should look 
at the kind of discharge they get before they get out of the service. 

I know this is not, in any way, going to be acceptable to the mili- 
tary services, perhaps. I think such a board was in the contemplation 
of Congress when that Reorganization Act was passed and they set 
up these boards, but as we feel by regulation the military has com- 
pletely nullified or vitiated the ability of those boards to act as 
Congress intended that they should act. Now this is one step beyond 
the point where you are at. 

Mr. EVERETT. I n  the report which was an attachment to the state- 
ment, the report of 1956, on page 23 there is a recommendation that 
military justice be returned to the conditions under article-of-war 92 
of the 1920 code and article-of-war 74, which, in effect, would amount 
to giving back jurisdiction, or giving a priority of jurisdiction, to 
civllian tribunals to try service personnel accused of offenses of a civil 
nature. 

I n  that connection I would like to ask you : First, what is the crite- 
rion for determining exactly what is an offense of a civil nature; and 
second, in light of the calendar congestion that exists in some civilian 
courts, would it not be undesirable from the standpoint of speedy trial 
to turn over this jurisdiction to the civil court? 

Mr. FINN. Well, it might well be, but in defense of the Federal 
courts, may I say that I don't believe there is much congestion in the 
Federal courts insofar as criminal activity is concerned. The delays 



that people complain of in connection with delays in courts are usually, 
I believe, in State courts and generally are in connection with civil 
matters. In  other words, the civil dockets are pretty well loaded 
down, but I am convinced from my experience that in the Federal 
courts, the vast majority of them anyway make tremendous efforts to 
keep their docket pretty well up to date insofar as criminal matters 
are concerned. Now- 

Mr. EVE~TT. Well, Mr. Finn, while that may be true in the District 
of Columbia, wouldn't you have some misgivings even as to the Federal 
courts in districts where one judge has to try cases in several different 
communities? For example, in the middle district of North Caro- 
lina one judge or two judges have the responsibility for holding court 
in several cities, and they come to some of the cities only twice a year. 

Mr. FINN. But you don't have much crime down t.here. So they 
don't get many cases. 

But may I refer you to page 54, Mr. Everett. I don% think there 
would be anv difficultv about this to be fra.nk wikh vou. 

At the tGp of pa& 54, this is the exact mandate under which we 
are operating : 

We ask the Congress to- 
Reenact article-of-war 74 of the 1949 Articles of War so that the civilian courts 
will have priority of jurisdiction in peacetime offenses of a civil nature com- 
mitted within the limits of the States of the Union and the District of Columbia. 

And second- 
Reenact that part of articleof-war 92 of the 1949 Articles of War which 
deprives courts-martial of jurisdiction to try, in time of peace, an offender 
for a capital offense which is a civilian offense, i.e., rape or murder, committed 
within the geographical limits of the United States and the District of Columbia. 

I only say they should have prior jurisdiction. I f  the district attor- 
ney wanted to waive the jurisdiction to the military authorities, he 
could, and as I understand it, the practice is now in many cases the 
military does waive their jurisdiction to the civil authorities. So 
that this is being accomplished in some measure in some cases at this 
time. 

I attach copies of the various regulations which pertain to action to 
be taken when a civil conviction is obtained against personnel of the 
Army, Navy, and Air Force, respectively, about which I was asked. 

(The information referred to is as follows :) 
Bureau of Naval Personnel manual-Part C : 

"C-10312 Discharge of enlisted personnel by reason of misconduct 
"(1) Enlisted personnel may be separated by reason of misconduct with an 

undesirable discharge, or with a higher type discharge when i t  is warranted by 
the particular circumstances in a given case. A discharge by reason of miscon- 
duct, regardless of circumstances, will be effected only when directed by or 
ay!horieed by the Chief of Naval Personnel. 

(2) The Chief of Naval Personnel may direct the discharge of an enListed 
person for misconduct in any of the following cases : 

"(a)  Conviction by civil authorities (foreign or domestic) or * * * For the 
purpose of this subparagraph only, an individual shall be considered as having 
been convicted even though an appeal is pending or is subsequently filed." 

Army Regulations No. 635-206 : Personnel separations ; misconduct discharge 
by reason of conviction by civil court: 

"21. APPEALS. An individual shall be considered as having been convicted or 
adjudged a juvenile offender even though an appeal is pending or is subsequently 
filed. The discharge or recommendation for discharge, however, will not be 



effected or submitted until the individual has indicated in writing that he does 
not intend to appeal the conviction or adjudication as a juvenile offender, or until 
the time in which an appeal may be made has expired, whichever is the earlier, 
or if an appeal has been made, until final action has 'been taken thereon. 

"24. RETENTION IN SERVICE. Individuals who have been convicted by domestic 
or foreign courts of offenses which do not involve moral turpitude or which do 
not provide for punishment by confinement in excess of 1 year under the cited 
codes, and those adjudged juvenile offenders for offenses not involving moral 
turpitude, will, as a general rule, be retained in the service. If the offense is 
indicative of an established pattern of frequent difficulty with the civil authori- 
ties, his military record is not exemplary, and retention is neither practicable nor 
feasible, a recommendation for discharge may be submitrted through the major 
command headquarters, Department of the Army, etc." 

Air Force Regulation No. 39-22 : Discharge of airmen for misconduct because 
of civil court disposition : 
"11. APPEALS OF   MEN TO CIVIL COURT DIBPOSITIONS. An airman subject to 

discharge under this regulation may be processed for discharge or waiver even 
though he has filed an  appeal to the civil court action in his care or has stated the 
intention of doing so. However, i t  will be the general policy to withhold the 
execution of an approved discharge pending outcome of the appeal. In  the 
event the appeal results in the conviction being set aside the airman will not 
be discharged under this regulation, although he may be considered for dis- 
charge under other regulations, if appropriate * * *. In the event the execu- 
tion of a discharge under this regulation is considered appropriate, without 
awaiting outcome of an appeal, the case will be referred to the Director of Mili- 
tary Personnel, Headquarters, USAF, for a decision." 

Senator ERVIN. I just wonder, though, about the wisdom of that 
recommendation. Now, of course, the military court or the naval 
court has two questions before it. The first is : I s  the accused guilty ? 
The second is: I n  the light of all the circumstances in the case, the 
previous conduct of the accused, the opportunities that the accused 
has had, the temptation to which he was subjected, what should the 
punishment be ? 

Now,. certainly the civilian criminal court has no jurisdiction to 
determme what the military should do with him as a matter of 
punishment or whether he ought to be separated from the service. A 
court-martial can pass on this question of separation from the service; 
and, in so doing,. they should take into consideration not only the ques- 
tion of guilt or innocence but also all the facts surrounding the case, 
as well as the man's ~revious record. And it seems to me that the 
su.aestion of the Amgrican Leszion in that res~ect doesn't auite ade- 

-0 1_ I 

qu"a'iely deal with the situation. 
Mr. FINN. Well, Senator, I think that, for example, if a person is 

in a State or Federal court. the mobation officer has readilv available 
to the court itself at the time Gf sentencing the entire record of the 
individual. At least that is what they are sup osed to have. 

Now, I notice that a great many of the ahinistrative discharges 
which have been effected over the past few years have been in cases 
where the military person was convicted by a State or Federal court 
outside the military jurisdiction. Now, that would connote to me or 
denote to me that there are cases which today are being handled by the 
civil courts of people who are in the military service, and I am quite 
positive that there are cases where the military waives its jurisdiction 
at least temporarily to the civil authorities to try these cases. 

Now, this is merely-what we are suggesting 1s merely a return to 
what the military had, the Army had, before World War 11. And 
they apparently were quite satisfied with it then, and if this is such 



an intolerable burden on the military services to try cases under the 
Code of Military Justice because there are so many cases and they 
don't have enough personnel to do it, it seems to me that this is a very 
fine avenue to divert some of that business to another area. And not 
only that, but in my estimation when the case is sent to a civilian court, 
the prosecution will probably be a little better and certainly the 
defense will be better. 

Senator ERVIN. YOU still are confronted with the fact, though, that, 
unless the military is going to be put under an obligation to give a 
man a dishonorable discharge for the offense which was the basis of 
the civil court conviction, regardless of the mitigating circumstances 
or regardless of the man's previous record, then the Legion proposal 
complicates the situation rather than simplifies it. After all, you 
can't just say that, if a man is convicted of a certain offense, a certain 
type of offense, then he is automatically going out of the military 
service. And that is about the only way you could handle the matter 
if you turn jurisdiction over. You would have to adopt some policy 
like that in order to turn it over to the civil courts, it seems to me. 

Mr. FINN. I f  I am correct, Senator, the military now does just that. 
Senator ERVIN. But the question is whether that is the proper way 

to do it. 
Mr. FINN. That is why we suggest we ought to have a board of 

civilians look a t  these things and they can consider all of these ele- 
ments and they can give the man the type of discharge to which he 
is entitled, and I am sure you know that nobody in the American 
Legion is trying to demean the value of an honorable discharge. I 
have one. I certainly don't want to have it in any way derrogated 
or any denigration of it, and I don't think any of us do. We want to 
see the military succeed. We are not trying to hamstring them in any 
way. But we do feel if they go through what they call a court system, 
let's have a court system. Let's not have something which masquer- 
ades as a court system and is full of injustices and practices which 
nobody can condone, which can be remedied without any diminution 
of efficiency or without any deprival of rights of any person. 

Senator ERVIN. NOW, switching to another subject, what is your 
opinion as to the Board for Correction of Military Records, the boards 
which are authorized to change discharges? What is your experience 
as a lawyer in appearing before those boards with respect to the 
adequacy of the hearings that are granted? 

Mr. FINN. I think they give very adequate hearings, Senator, but 
I don't think the end result is any good. They listen. They hear it. 
But they don't do anything about it. This is what we complain of. 

Initially in the report which is before you, we asserted that nothing 
was accomplished. Many lawyers have told us that they don't even 
go before them because it is a waste of time. But our people from 
the American Legion who a pear before the Board for the Correction 
of Military Records have in P ormed me as recently as a couple of weeks 
ago that they have had some success there and they feel that the board 
should be kept. We are not saying the board should be abolished. 
What we are saying is there ought to be another board superimposed 
on it. 

Senator ERVIN. NOW, there is testimony here to the effect that the 
Navy has established Boards of Review, each of which has a civilian 



member, and that, every time a person is going to be separated from 
the service by sentence to a punitive discharge they automatically 
review the case. I wonder if you have had experience before those 
boards which would enable you to express an opinion as to the ade- 
quacy of that review. 

Mr. FINN. Well, these are two different sets of boards, Senator. 
The boards that you are now referring to are the ones that are set 
UP- 

Senator ERVIN. Yes. 
Mr. FINN. TO review courts-martial. 
Senator ERVIN. Before a man goes out. 
Mr. FINN. Well, I think-I want to be sure we understand one 

another. As I understand it, the board that you are now speaking of 
is the one which is set up under the Code of Military Justice and not 
under the Reorganization Act, which is the other board which I just 
finished discussing. 

Senator ERVIN. Yes. 
Mr. FINN. Well, on those boards in the Navy they have a civilian, 

and I know some of these people on these boards ersonally. I know B them to be very conscientious, decent people an well versed in the 
law, but one of the difficulties with that type of board, Senator, is that 
they keep changing all the time. They rotate the personnel. And, of 
course, judges die and judges change, too, I realize, but these changes 
are made every 3 years or so. No military people serve a long period 
of time. And a person is just about at  the point where he is well able 
to perform his functions properly when he is shifted under the regular 
system that they have in the Navy and the other services, to another 
post and another duty. 

Senator ERVIN. I infer from that statement that you think there 
should be a substantial continuity of service on the theory- 

Mr. FINN. We recommend that- 
Senator ERVIN. On the theory that experience is the best teacher 

of all. 
Mr. FINN. The only kind of people that should be on those-in 

fact, initially we felt that they should be all civilians. This was a rec- 
ommendation which we made when the code was effected, when it was 
under consideration, that these ought to be civilians, but the Army 
doesn't have any civilians and the Air Force has none. I think the 
Coast Guard does have civilians. 

I think that all civilians would be a good idea. Then there would 
not be this rotation and we have recommended consistently that there 
be not any of this Manchu Act, which is what they call it, that is in 
effect on these boards whereby people are assigned to them, serve some 
2 or 21,  years and then spend 6 months worrying about which place 
they are going to be sent to next, and at  the end of that 6 months, they 
are sent somewhere and then they are given an entirely different func- 
tion to perform not in any way connected with the law in some 
instances. I don't think that is proper. It is a waste of manpower, 
a waste of the taxpayers' money as well as being not conducive in any 
way to justice. 

Mr. EVERETT. I have two questions, Mr. Finn. I n  the first place, 
with reference to some of the American Legion's proposals, it has 
been suggested that, instead of having lawyers in the Army, you need 



an army of lawyers to execute them. Where do you get the lawyers 
to carry out some of the recommendations that are made in the 1956 
report ? 

Mr. FINN. Well, I don't agree with that criticism which has been 
made, obviously. And I don't believe that the persons who advance 
it have any concrete reason for stating it except that they just say 
that that is so and therefore, ergo, we should take it and you should 
take it. I don7t believe it is true. 

On the other hand, it may well be that additional lawyers are re- 
quired. But if so, what of it? We spend a lot of money around the 
world in various areas on various matters. Why shouldn't we spend 
a few dollars and see to it that our American soldiers and sailors 
are properly taken care of?  I f  they need lawyers, we should hire 
them. I don't believe that the objection is well taken. And even if 
it might be in some small measure well taken, I don't think it is a good 
objection. 

Mr. EVERETT. Since the time of your report, the Army introduced 
a circuit rider system. I gather that you would approve of that 
innovation. 

Mr. FINN. We not only approve it but we think it ought to be made 
a matter of law so that the next Judge Advocate General that comes 
along can't say, "I am going to abolish that. I don't like that system." 

I n  other words, this is one of the main difficulties which we have 
always had. All these things that are good, that crop up from time 
to time, they last as long as the person who has initiated them desires 
them to last and if his position is changed and he is transferred else- 
where, that whole system which he has inaugurated and carried on is 
abolished perhaps. 

We think that all these things should be reduced to writing and 
should be made a part of a law and they should be compelled to do 
these things, and if it is good, as the Army seems to think it is good, 
and I do, then why not have it in all the services and why not have 
it under the aegis of the law ? 

Mr. EVERETT. Would your same argument apply to administrative 
discharges which, as a practical matter, are simply left in a vacuum 
at the present time legislatively? Should there be legislation pro- 
viding specific safeguards for the issuance of administrative 
discharges ? 

Mr. FINN. There should be no discharge other than an honorable 
discharge except where the Congress dictates. 

Mr. EVERETT. NOW, my last question: Several witnesses have testi- 
fied, including at  least one judge and perhaps more from the Court 
of Military Appeals, that it would be desirable to eliminate the sum- 
mary court-martial, increase the authority of the commanding officer 
to give company punishment under article 15, and give a mandatory 
option in all services for the accused to elect trial by court-martial 
instead of article 15 punishment. How do you feel about such an 
approach ? 

Mr. FINN. This approach was taken up with our committee in 
Denver by the Judge Advocates General and their assistants last fall, 
and I have here now a letter from General Kuhfeld asking what our 
position is with reference to this. We have consistently maintained 



that the summary court-martial was not very effective a t  all. I n  fact, 
me thought it might well be abolished. 

I am now writing-I have written to the various members of my 
asking them for their attitude on this particular proposal 

~ l l i c h  you mention. I am satisfied in my own mind that we prob- 
ably will be in favor of the greater part of it, but I would prefer not 
to indicate final approval in that area until I have had at least the 
views of all the members of the committee, but we have stated and 
we are on record as being of the opinion that the summary court- 
martial served no useful purpose. 

Mr. EVERETT. Are there any changes in position that have occurred 
since 1956 when this report was promulgated? 

Mr. FINN. Any changes? 
Mr. EVERETT. Yes. Would your committee and the Legion take a 

different position on any of these matters? 
Mr. FINN. None ; none. 
Mr. EVERETT. Would you personally subscribe to all the recom- 

mendations that are contained in this report or have you changed 
your viewpoint toward any of them ? 

Mr. FINN. I may have mellowed a trifle in some areas, but I don't 
think so. I would adhere to that report and its recommendations. 

May I say just one thing finally? I may not have made myself 
clear, but one of the reasons why we believe there ought to be a board 
to review all of these administrative and other discharges than hon- 
orable discharges is that now these boards are being handled in the 
four different services in four different ways by four different groups. 
There is a considerable rotation of personnel involved. The applica- 
tion of different principles in different services constantly is evident 
and existent, and there is a varied disposition of cases. I n  other 
words, a lack of uniformity in the decisions that are reached. And 
we feel that this isn't right. It isn't proper that a boy goes into the 
Navy, for example, and he gets one kind of treatment, even if he be- 
comes an offender, but if he went into the Army he would get another 
type of treatment. 

I am a Heeding heart. The offender should be punished but the 
offender should be punished the same may every place and under the 
same law. 

And I want to thank yon very much for your attention. 
Senator ERVIN. The committee wztilts to thank you for making your 

appearance here and we thank Mr. Mears for coming with you. Your 
committee has done a tremendous amount of work in this field, taken 
under consideration many serious problems, and we appreciate very 
much the study that the American Legion committee has given to this 
subject and the recommendations that they have made, the thoughtful 
and considerate recommendations they have made. 

Mr. FINN. Thank you. 
(Mr. Finn's complete statement follows :) 

STATEMENT BY JOHN J. FINN, CHAIRMAN, SPECIAL SUBCOMMITTEE ON UNIFORM 
CODE OF MILITARY JUSTICE AND COURT O F  MILITARY APPEALS, OF THE AICERICAN 
LEGION 

Mr. Chairman and gentleman of the subcommittee, I thank you on behalf of 
the American Legion for this opportunity to address you concerning the study 



upon which the committee is  engaged of military discharges and of military 
justice generally. 

I have been a member of the bar of the Commonwealth of Massachusetts for 33 
years and am a member of the bars of the  District of Columbia, the Common- 
wealth of Virginia, the U.S. Supreme Court, and the Court of Military Appeals, 
among others. I spent 33 months as  a naval officer i n  the Office of the Judge 
Advocate General, U.S. Navy, during World War 11. My duties in  that  capacity 
included the review of courts-martial of all  types, and service on many boards 
concerning questions of discipline and legal personnel in  the Navy. 

I am now chairman, and have been a member since its inception, of the Special 
Committee of the American Legion on the Uniform Code of Military Justice and 
the U.S. Court of Military Appeals. The function of this committee is  to investi- 
gate into the operation of the Uniform Code of Military Justice and the U.S. 
Court of Military Appeals and their administration. After many hundreds of 
hours of investigation, perusal of thousands of documents and examination of 
many witnesses, this committee reported t o  the 1956 National Convention of the 
American Legion held a t  Los Angeles, Calif., September 3-6,1956. Shortly there- 
after a copy of the report of said committee was placed in the hands of all Sen- 
ators and Congressmen. I desire to incorporate a copy thereof (marked "A") 
into these remarks, and I respectfully request that  the  report be made a part of 
the  record of these hearings, since no aspect of military justice can be fairly 
considered without knowledge of and reference to certain basic facts. These 
basic matters a re  set out i n  the committee report and supply the reasons for  the 
conclusions stated therein and the remarks and recommendations I make here 
today. 

I. MILITARY DISCHARGES 

I n  the newspaper reports of the scope of the investigation of this committee, 
it was indicated that  a n  investigation would be had into the facts causing the 
following statement made by the U.S. Court of Military Appeals in  i ts  annual 
report for the period ending December 31,1960 : 

"The unusual increase i n  the use of the administrative discharge since the 
code became a fixture has led to the suspicion that  the services were resorting 
to that  means of circumventing the requirements of the code. The validity of 
tha t  suspicion was confirmed by Maj. Gen. Reginald C. Harmon, then Judge Ad- 
vocate General of the Air Force, a t  the annual meeting of the Judge Advocates 
Association held a t  Los Angeles, Calif., August 26, 1958. H e  there declared that  
the tremendous increase i n  undersirable (sic) discharges by administrative pro- 
ceedings was the result of efforts of military commanders to avoid the require- 
ments of the Uniform Code. Although he acknowledged that  the men thereby 
affected were deprived of the protections afforded by the code, no action to 
curtail the practice was initiated" (The Judge Advocate Journal, Bulletin No. 
27, October 1958, pp. 5 ,6) .  

This quotation calls attention to and echoes a complaint made by the Amer- 
ican Legion 6 years ago about a reprehensible practice resorted to  by the services 
to  avoid submission to the U.S. Court of Military Appeals. 

I have referred above to the report of the special committee of the American 
Legion, and I urgently suggest that  it be considered in i ts  entirety to obtain 
a n  understanding of the position of the  American Legion. For  convenience, 
however, I set out here what was said i n  1956 by this special committee in the 
area of discharges : 

"6. DISCHARGE PROCEDURES 

"It has  come to our attention that  the services have effected many discharges in 
the past few years since the inception of the code without resort to  any legal 
proceedings. These discharges a re  given out for  medical and for many other 
reasons. 

"It is realized that  a military organization, particularly under a system where 
men a re  drafted, many times acquire the services of misfits and persons who 
a r e  for physical or mental reasons unable to serve properly i n  such a n  organ- 
ization. It is further realized that  medical examinations prior to  induction 
may not expose the particular difficulty which subsequently causes the failure 
of the individual to  fit into the military organization. However, we conceive 
tha t  i t  is  grossly unfair to American youth to induct them into the military or 
naval services and shortly thereafter discharge them under conditions which 
attach to them a stigma which lasts throughout their lives. 

"Our complaint is that  many of these discharges which we shall lump together 
under a term "administrative" a r e  handed to servicemen without any hearing 
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before the board, court, or tribunal of any kind. Many people in  civilian life 
a re  wary of employing a young man who, for example, has  received any type of 
administrative discharge from the services. They a r e  loath t o  hire a young 
man who has been i n  the service and cannot show a certificate indicating a n  
honorable discharge or a discharge under honorable conditions. Many admin- 
istrative discharges have been given servicemen because some superior officer 
believed i t  is for the good of the service that  they be severed from service i n  
this fashion. 

"There have been witnesses who have appeared before us who have stated 
that  the services have resorted to administrative discharges to  circumvent the 
Code of Military Justice perhaps on the theory that  such discharges a r e  not 
reviewable by the Court of Military Appeals or any other board or tribunal 
outside the service. 

"As we have stated in the  past, many military people do not seem to realize 
the effect of a bad conduct, dishonorable, o r  other discharge from the military 
or naval service which is not a n  honorable discharge, o r  one under honorable 
conditions. Some method must be set up  to eliminate the apparently indis- 
criminate awarding of discharges other than honorable, or under honorable 
conditions. If a person is properly convicted of a crime in accordance with the 
laws of the land and the proper authorities determine that  a bad conduct or 
dishonorable discharge should be meted out to the offender, such punishment is 
just and deserved. However, i n  the many cases which have occurred where no 
hearing of any kind has taken place and a person is severed from the services 
with a n  administrative discharge, he has been unable t o  attend schools because 
the schools will not admit him; he has been unable to obtain jobs and thus his 
career is blighted, sometimes for  reasons over which he  has no control. The 
American people believe a hearing is a necessity before a punishment is handed 
out to a n  individual. Any discharge other than honorable or one under honorable ' 
conditions is  a punishment. 

"It is, therefore, the recommendation of the committee that  no discharge of any 
type except a n  honorable discharge, or one under honorable conditions, may be 
given to any person once properly inducted into the military service, unless and 
until the circumstances of the dismissal have been reviewed by a board of 
civilians which Congress should set up for  the sole purpose of reviewing such 
discharges. 

"In view of the fact tha t  the American Legion has strongly favored universal 
military training and that  because of its diligent action National Security 
Training Act was enacted (by which all American youth is  subject to military 
training of one kind or another) i t  is most important that  the American Legion 
insure to the mothers of America tha t  their boys will return to civilian life after 
any military service under the same aegis as  that  which put them into the service. 
In  short, when civilians put them in, for example by means of draf t  boards, then 
civilians should review the type of discharge received, if said discharge is  one 
other than honorable or under honorable conditions. 

"In this connection, it is pointed out that  the experience of many practitioners 
before the Board for the Correction of Military Records and the board for the 
review of discharges and dismissals, set u p  in the  various services following 
World War 11, has been unsatisfactory and sorely disappointing. While the 
experience of different services varies, the general experience has been that  little, 
if anything, is  accomplished by these boards toward righting or remedying 
wrongs which have occurred. I n  fact, some attorneys feel that  i t  is a complete 
waste of time to take a case before any of these boards. We suggest that  the 
personnel who staff these boards constitute a considerable number of individuals 
who, since they a re  not accomplishing much in the way of rectifying errors which 
have occurred, could well-be employed in other pursuits. 

"It is believed that  the criticism with regard to the operation of these boards 
stems from the interpretation, administratively arrived a t  by the judge advocates 
general of the various services, a s  to the nature and scope of the work of the 
boards. I n  short, since the board for the review of discharges and dismissals 
and the board for the correction of military records, must pass upon a case or 
record which previously has been processed in the office of the judge advocate 
general, and since the offices of the judge advocates general have control over 
these boards by way of assimment of officers and ~ersonnel .  the boards a re  often 
reluctant, if indeed they do not find i t  impossible, t o  overrule a conclusi& reached 
by their superior officer. 
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"These boards could perform a most useful function if intelligently and fear- 
lessly administered and operated. However, under the rules set up by the 
judge advocates general, and the other circumstances indicated above, which 
restrict the boards in many respects, it is difficult to understand how the boards 
can do much else than confirm actions already taken by the Services involved. 
To overrule the action is to admit that error existed. Experience has shown that 
the military and naval services are somewhat reluctant a t  any time to admit 
errors. 

"It is further realized that the Secretaries of the various services have the 
power and right of review of the actions of the boards. I n  fact, the boards are 
answerable to them. On the other hand, with the tremendous volume of 
administrative detail which falls to the lot of any Secretary of the services, in 
these details much work of this nature is delegated to subordinates, many of 
whom are assigned to the work by the judge advocates general. Overruling of 
the action of a board or of the judge advocates general, even by a person acting 
in the capacity of a delagee of the Secretary of a particular service would not 
be conducive to subsequent promotion. 

"Your committee recommends that the Congress conduct an investigation into 
the activities of the boards of review of discharges and dismissals, and the Board 
for the Correction of Military Records a t  the earliest possible time. We recom- 
mend that close attention be directed to the question as to whether or not said 
boards have been carrying out the intent of Congress." 

The views expressed in the quotation above were based upon the direct testi- 
mony of the witnesses who appeared before the special committee. We do rec- 
ognize that the boards have accomplished some good but we feel that there is 
room for great improvement, especially in the area of consistency of action. The 
quotation from the Court of Military Appeals report and experience have fortified 
and justified all that is stated in our special committee report. In  furtherance 
of our interest in this connection, the special committee on the Uniform Code 
of Military Justice and the U.S. Court of Military Appeals held a meeting in 
Denver, Colo.. preceding the 1961 National Convention of the American Legion 
(September 11-14), a t  which time there appeared Maj. Gen. Albert M. Kuhfeld, 
the Judge Advocate General, U.S. Air Force; Col. G. C. Ackroyd, Chief, Military 
Justice Division, U.S. Army; and Capt. Mack K. Greenberg, Assistant Judge 
Advocate General for Military Justice, U.S. Navy. It was admitted that admin- 
istrative discharges had been issued in substantial numbers but that the services 
were cognizant of the criticism of the Court of Military Appeals and others of 
the practices which had arisen and that the use of this type of separation was 
being curtailed. As evidence thereof, the services offered to furnish figures 
supporting this claim. Subsequently the committee was furnished with the 
following figures from each of the services: 

AIR FORCE 

Fiscal sear 
Type of discharge 

Discharges 

Honorable ( General 1 Undesirable 

NAVY AND MARINE CORPS 
I I I 
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1x1 conneotion with these figures we  a r e  informed that  i n  1959 the military 
service separation regulations were liberalized so  a s  to  permit better types of dis- 
charges i n  many areas. In addition, a n  amendment to Universal Military Train- 
ing and Service Act of 1958 (72 Stat. 424 ; 50 U.S.C. app. 454) allows the weeding 
out  p r im to induction of personnel who experience has shown provide a dis- 
proportionate amount of disciplinary and administrative difficulties. 

The Army has taken advantage, it is claimed, of this amended statute and 
under the changed regulations during the fiscal year 1961 (a) the Air Force 
Discharge Review Board upgraded 232 general and undesirable discharges; 
( b )  The Air Force Board for Correction of Military Records upgraded 23 less 
than honorable discharges ; ( c )  the Secretary of the Air Force under the provi- 
sions of article 74b, Uniform Code of Military Justice, substituted general admin- 
istrative type discharges for  bad conduct discharges adjudged by courts-martial 
in  11 cases, and (d)  the Secretary of the Air Force Personnel Council, upon 
recommendations of the Army-Air Force Clemency and Parole Board, upgraded 
punitive type discharges previously adjudged by courts-martial in 10 cases. 

These figures speak for  themselves. 
While it is appreciated that  some of the severances other than honorable may 

have h e n  due to medical reasons, there is no doubt that  a too substantial num- 
ber were effected to  circumvent the U.S. Court of Military Appeals, thus depriv- 
ing the serviceman involved of the protections contained i n  the Uniform Code of 
Military Justice. Certainly, there has been a deliberate attempt on the part  of 
the services to thwart  the will of Congress. The system devised by the Con- 
gress of the United States fo r  the protection of service personnel has been delib- 
erately disregarded. We feel no one should be discharged with a n  undesirable 
discharge without a hearing and a review of his discharge. 

What is the lesson to be drawn from this? We do not indict all  of the people 
in  the military service and we realize tha t  perhaps those who appear before you 
from the services will not, and do not condone these practices. But  there ap- 
parently always will be those in the military services who, through ignorance 
or deliberation, a r e  not willing to abide by American concepts of justice. Insofar 
as possible, such persons should be restrained. 

We therefore suggest a system be set up  for the review of all discharges other 
than honorable discharges. To effect this suggestion which the American Legion 
has been proposing for  several years, we  attach hereto suggested legislation 
(marked "B"), pursuant to mandates of successive national conventions of the 
American Legion since 1956, to  create a board consisting solely by civilians to be 
appointed by the President, whose du ty  it will be to review such discharges, 
with full authority to  recommend clemency and pardon and to replace any 
discharge other than honorable discharge with any type of discharge said board 
may, in  the exercise of i ts  discretion, deem to be just and proper. Such board 
shall be responsible to the President only and shall not be connected with any 
existing governmental department or agency. With respect to  clemency and 
pardon, we feel that  the board should have the authority to  exercise those 
Powers, where indicated. We recognize that  there may be some legal or con- 
stitutional obstacles or that, in  fact, the Congress may not wish to bestow that  
authority upon the board. Thus, our draf t  bill empowers the board only to  
recommend clemency and pardon to the President. 

Most military law is based upon the premise that  the service volunteer enters 
into a contract with the Government under the terms of which he  waives con- 
stitutional rights afforded the nonservice individual. I n  the early days of this 
Republic, such a premise may have been warranted but a t  this time, and 



probably since World War I inasmuch as the vast majority of those who have 
served in the Armed Forces since then have been drafted therein, such a concept 
no longer has validity. I t  is ridiculous to hold that  a draftee has contracted 
away his constitutional rights. A draf t  board of civilians of his own community 
puts him in the service. When he  is discharged with a type of severance other 
than honorable, we believe civilians should examine- the type of discharge re- 
ceived by him and that  those civilians should be free of any military influence. 

11. MILITABY JUSTICE 

On the question of military justice generally I submit the following : 
The Uniform Code of Military Justice is a splendid example of progressive, 

enlightened legislation. It represents the first real and comprehensive effort to 
create a true legal system in the Armed Forces protecting the investment of the 
Nation in strong Military, Air, and Naval Establishments by insuring that  
commanders a r e  able to enforce discipline but a t  the same time providing the 
means whereby the American system of law and equity is applied to the armed 
services to  a n  extent many thought impossible in military organizations. I t s  
provisions a r e  a s  well known to each of you a s  to me. The 10 years that this code 
h a s  been in operation have provided the broad experience upon which we base 
our  proposals. 

The American Legion is a n  organization of citizens who served in time of war. 
W e  do not desire, and a r e  not i n  any way attempting, to  destroy the ability of 
responsible commanders to enforce discipline in  the armed services or to  prevent 
them from carrying out their duties by imposing upon them a system which 
prevents their functioning efficiently in peace o r  war. 

While the substantial majority of military personnel on the officer level think 
and act like most enlightened Americans, i n  their approach to legal matters 
and problems, experience under the code, a s  demonstrated by a perusal of the 
opinions of the Court of Military Appeals among other things, shows that  there 
still remain some commanding officers who cannot be entrusted with power. 

The committee studies have produced what we consider to be ample evidence 
of a need for amendment of the Uniform Code of Military Justice in several 
areas to make the code more efficient and more reflective of American concepts 
of justice and fair  play. 

All our proposed amendments are  directed to the end that  lawyers in the 
service act  like, and a re  to be treated as, lawyers; that  any trials in  the services 
shall be conducted, a s  nearly a s  possible, in  the manner of trials i n  civil courts ; 
that  some of the falderol and trappings of military trials be eliminated ; i.e., as  
to  nomenclature, procedures, and personnel; that  trials be presided over by a 
judge, call him what you will ; that  no circumscribing of appeals available to an 
accused, or restriction of appeals, be countenanced-rather, that  greater rights 
of appeal be granted; that  wider and greater discretion be lodged in boards of 
review and the Court of Military Appeals; and that  boards of review, trials, 
and all persons connected therewith be a s  independent a s  possible of command 
or  of any outside influence and divorced from any influence of that  character. 

A copy of our proposed bill is  attached hereto. It will be noted that  we sub- 
mitted this bill a s  H.R. 3455 t o  the 1st  session of the 86th Congress (marked "C"). 
No action was taken thereon, however. 

The bill implements 19 of the 24 affirmative resolutions set out on pages 53 
through 55 of the report of the special committee. I t  should be noted, however, 
that  the No. 1 resolution in said report, relating to  the creation of a Judge 
Advocate Corps in the Air Force and Navy, is implemented to the extent deemed 
possible without requiring a major overhaul of overall organization, personnel, 
and legislation, a s  it pertains to the military and naval services. However, this 
recommendation is implemented to the extent that  it would place judge advocates 
of the Air Force and legal specialists of the Navy in a status comparable to that  
of members of the Judge Advocate Corps of the Army, effectively precIude undue 
command influence over such personnel, and strengthen their career opportunities 
based solely on legal qualifications and performance of legal duties. 

Thank you for  your consideration in receiving the views of the American 
Legion on these important matters. 

Mr. CREECH. The next witness is Mr. Evans, Lewis W. Evans, at- 
torney at law, Washington, D.C. 

Mr. Evans. 
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STAmMENT 'OF ILEWIS W. EVANS, WASHINGTON, D.C. 

Senator ERVIN. Mr. Evans, we are delighted to have you with u s  
today. I understand you are a fellow "Tarheel." 

Mr. EVANS. Yes, sir. 
Senator ERVIN. We will be glad to hear any observations you may 

wish to make. 
Mr. EVANS. Thank you, sir. I have a prepared statement and I 

believe the most sensible way to start out on it is for me to read parts 
of it and then I would be happy to try to answer any questions that  
the committee might have. 

I t  was my understanding, of course, that you are particularly inter- 
ested in the administrative discharge proceedings in the Armed Forces. 
And I would like to state that most of my experience has been with 
the Army procedure as distinguished from the Navy and the Air Force. 

I further assume that the committee is familiar with the statutes 
and regulations governing t.he administrative discharge of personnel, 
and I will, therefore, not go into detail concerning these provisions as 
written, but I will confine my comments to an expression of what my 
experience has led me to believe should be changed concerning them 
and their administration. 

I should note that in my opinion any discharge from the Armed 
Forces which is less than honorable constitutes a serious handicap for 
the rest 'of one's life. It limits one's ability to obtain any responsible 
position and in many instances completely precludes one from enter- 
ing certain fields of employment, particularly any field involving 
security. 

Such a discharge, therefore, cannot realistically be considered any- 
thing other than punishment. It is my view that before such punish- 
ment is given an individual, he should be accorded certain funda-- 
mental rights, which at  present in many instances he is not being 
accorded. 

I n  its report to Congress for the year 1960, the United States Court 
of Military Appeals stated that the- 
unusual increase in the use of the administrative discharge since the code be- 
came a fixture has led to the suspicion that the serv.ices were resorting to that 
means of circumventing the requirements of the code. 

I am convinced that this suspicion is true. One particular example 
comes to mind. I n  that case, an Army major, with 15 years of service, 
and with nothing but excellent character and efficiency reports, was 
accused of having participated in three specific homosexual acts. Ad- 
ministrative elimination proceedings were started against him. H e  
demanded trial by court-martial. The commanding general replied 
in writing that his demand was refused because there was not sufficient 
evidence to sustain a court-martial oonviction even if a conviction 
could be obtained. 

I n  my opinion this is not as i t  should be because if a man did the acts 
or was gullty of the acts that he was alleged to have done, he should 
have been dismissed from the service and perhaps even confined. How- 
ever, if he did not do so, nothing should happen to him. There should 
be no bad consequences to him. 

However, the general admitted in writing that he did not have suffi- 
cient evidence to oonvict this man by court-martial and even if he were 



successful in convicting him, that he wouldn't be able to sustain it on 
appeal, and therefore he decided not to court-martial the man. 

At present, after an individual has been given an administrative di!- 
charge he may appeal his case to the Discharge Review Board here in 
Washington. He has the right to appear before this board in person 
and by counsel at his own expense. This board is composed of service 
officers. I n  my opinion, it is governed by that tradition, valid in other 
circumstances to "uphold your subordinates." I n  one instance which 
comes to mind, I represented a man before that board who had been 
given an undesirable discharge. Proceedings had been started against 
this officer when investigators in another Government agency had ob- 
tained a statement from an admitted homosexual that he had Bad one 
homosexual act with the officer, and had been present on two other 
occasions and observed the officer engage in such an act with an identi- 
fied third arty. The officer denied all of these things under oath. 
The identi f' led third party denied the acts under oath, and they both 
denied even knowing the person who made the original statements. A 
Government psychiatrist reported there was no indication that the 
officer had homosexual tendencies. This was all the evidence before 
the board, yet it did not see fit to change the nature of the discharge. 

In view of these matters, and other matters which were testified 
to by the previous witness, I believe that I will just now go to what I 
believe the Congress should do. 

First, I believe that Congress should devise some means whereby 
before such a discharge is issued administratively the case can be re- 
viewed by an independent body, where fundamental rights of the 
individuals are protected. For example, there should be a requirement 
that there be some competent and material evidence to support the 
-findings that the individual be afforded the right to counsel at  all pro- 
ceedings, that he be given adequate notice and a chance to prepare his 
case, and that he be allowed a hearing where he has the right to force 
the attendance and testimony of witnesses and to confront the witnesses 
against him to the same extent as in a court-martial trial. 

Second, I heartily endorse the recommendation of the U.S. Court of 
Military Appeals that provision be made by Congress for the judicial 
review of uestions of law relating to administrative discharge pro- 
ceedings - w \ ich have resulted in a less than honorable separation from 
the service. 

Third, there should be a provision for the review after the issuance 
of a less than honorable discharge by a body independent of the mili- 
tary departments. Such a provision is embodied in a draft bill which 
is recommended by the American Legion. With certain minor reserva- 
tions I endorse that roposal. 

Senator ERVIN. &w, we have testimony here, virtually all from 
the services to the effect that in many cases the party prefers to take 
an undesirable discharge and be released, separated from the service 
on that basis, rather than undergo court-martial. And there certainly 
is some ground to infer perhaps in many cases that the party in ques- 
tion really gets off much lighter by that system than he would if he 
underwent court-martial. 

Now, I am just asking this. Don't you think it would satisfy the 
essentials of due process of law to establish a system under which a 
person could be given the option of taking an undesirable discharge 
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as a means of separation from the service or insisting ?n a hearing 
before a board, before such discharge could be gven to him? 

Mr. EVANS. Well, sir, if you mean before an administrative board 
and the right to a heanng, I should think that if he is afforded the 
right of counsel and has had a chance to consult with counsel, in other 
words, lmows what he is doing when he makes a choice, I don't see 
anything fundamentally wrong with allowing him to say, "OK, I will 
take an undesirable discharge rather than have a hearing, if this is 
done with these (other safe uards," the fact that he knows what the 
evidence is and has had a c f ance to consult with counsel-when I say 
counsel, I mean a qualified lawyer, I don't mean- 

Senator ERVIN. Someone who can advise him what the result is 
going to be and what his rights are. 

Mr. EVANS. That is right. 
Senator ERVIN. And in that case, you then say that as far as the 

person who exercises an option of demanding a hearing is concerned, 
that hearing should be conducted in such a way as to satlsfy at least 
the rudiments of what Daniel Webster described as the law of the 
land and also proceed upon inquiry and only after notice of hearing. 

Mr. EVANS. That is correct; sir. 
Senator ERVIN. And, of course, in the case where a person is tried 

by a court-martial and the court-martial adjudges a dishonorable 
discharge, there is now an adequate opportunity to have that reviewed 
under the Uniform Code by the Court of Military Appeals. 

Mr. EVANS. Yes, sir. I don't have any-I have not made a specific 
study in this area but I am somewhat familiar with the proceedings 
and he has a right-any sentence of a court-martial, of course, which 
results in a dishonorable discharge or a bad conduct discharge is auto- 
matically reviewed by a board of review of the service involved which 
generally consists of officers of that service. As I understand, in the 
Navy they do have one civilian on that board. But then after the 
board of review acts on the case, the only way, unless it involves a 
death sentence or some other things, the only way he can get to the 
Court of Military Appeals is to  petition that court for review, and it 
is somewhat similar, as I understand it, to a petition to the Supreme 
Court for an issuance of a writ of certiorari. 

I think in general that it is fairly adequate. I certainly think that 
the Court of Military Appeals has done a tremendous job and just in 
the fact of its being there, it has improved the administration of jus- 
tice in the Army greatly in my opinion. 

Senator ERVIN. But you are firmly of the opinion that the conse- 
quences of an undesirable discharge are so great to the man who 
receives it in afterlife, that he ought not to be compelled to take such 
a discharge without having an opportunity to present the reason why 
he thinks that he should not receive such a discharge. 

Mr. EVANS. That is correct. Administratively in many instances 
a person is just given an undesirable discharge without any of what 
we would call fundamental rights being afforded this man, and in my 
opinion, and I think that the previous witness pointed i t  out very 
clearly, the effects of an undesirable discharge are almost the same as 
a dishonorable discharge after one is released from the service. 

I can think of hardly any employer who would hire anybody who 
had an undesirable discharge, and as the previous witness pointed 



ou-t, there are some employers who won't hire a person unless he has 
an honorable discharge. And therefore I feel that any type of dis- 
charge which is anything other than an honorable discharge is such 
t,hat Congress should provide a procedure whereby due process of law 
is afforded to the person before he is issued that type of discharge. 

Senator ERVIN. This all arises out of the fact that the American 
people have such a deep veneration for what an honorable discharge 
historically and traditionally represents. 

Mr. EVANS. I think so, Mr. Chairman. 
Mr. CREECH. Mr. Evans, you have stated that you are convinced by 

the statement of the Court of Military Appeals that the unusual in- 
crease in the use of administrative discharges since the code became 
a fixture has led to the suspicion that the services were resorting to 
that means to circumvent the requirements of the code. You say you 
are convinced this is true. I wonder if apart from the case which you 
have cited for the subcommittee you have any additional information 
on this subject which you would care to bring to the subcommittee's 
attention and whether this is based on actual experience in service, 
or since then, and the practices- 

Mr. EVANS. I am convinced, as I said-I am not sure that I can 
document this with 100 cases or even 10 cases but I am convinced from 
comments that I have heard people in the service make at various 
times and also from the experience that I have had involving several 
cases-the most notable one I have cited here. I f  the committee is 
interested in the citation of a few other specific examples, I would 
certainly be happy to supply that information. These other cases 
which I can give you specific examples of and also conversations 
which I have had with acquaintances and friends who are in the serv- 
ice have led me to this conclusion. 

Mr. CREECH. Sir, the subcommittee has been told informally and 
unofficially that as recently as 1958, there were quotas more or less 
asZgned-that it was agreed that a certain percentage of men should 
be separated from the services through means of administrative sepa- 
rations. Has your investigation or experience indicated anything 
such as this might be true? 

Mr. EVANS. No, sir. I can't say that it has. This is the first I have 
heard of that. 

Mr. CREECH. NOW, the subcommittee was told by the Deputy Secre- 
tary of the Army for Manpower that prior to the commencement of 
formal proceedings, every effort is made to rehabilitate the individual. 

Mr. EVANS. Excuse me. Repeat the first part. Before what is 
started ? 

Mr. CREECH. Before the commencement of formal proceedings, 
hearings and referral to the boards, every effort is made to rehabilitate 
the individual. Only when reassignment, counseling or other re- 
habilitative efforts have proven fruitless is he considered for separa- 
tion with less than an honorable discharge. 

I should like to inquire about the cases with which you have been 
concerned. Have you found that the individual involved had been 
counseled or that there had been rehabilitative efforts? 

Mr. EVANS. In  answer to that question I would say-and this is 
purely an estimate on my part-but I would say that in half of the 
cases I have been connected with and know anything about, that this 



procedure has been followed. I n  the other half of the cases this pro- 
cedure has not been followed. This to me is somewhat irrelevant in 
that this depends on the personnel involved, the people involved who 
happen to be the commanders in charge of particular areas, and so 
forth, and is not-it doesn't go to what can be done. I n  other words, 
it seems to me that in no cases is this required by any regulation and 
certainly by no statute is this procedyre required. 

It may be done, and in my experience it has been in some cases and 
probably half of the cases I know of, but in the other half it hasn't 
been. 

Mr. CREECH. These were cited as safeguards which are available 
to each individual. Do I infer from your answer, sir, that in half 
the cases with which you have been concerned, you would feel the 
individual had not received such counsel 8 

Mr. EVANS. That is certainly what I think. Furthermore, I 
wouldn't want to characterize them as safeguards, at  least in the sense 
that I use the word "safeguards" in my statement. I mean legal - .. 

safeguards. 
Mr. CREECH. He goes on to state that in each stage of processing 

thereafter: that is. after the board convenes. safepuards are estab- 
lished to assure that the rights of an individual are fully protected, 
and then he enumerates these. He  speaks of the medical examination 
if there is some reason to feel that this might be a consideration. And 
he discusses the availability of counsel and says that he is entitled to 
military counsel, a legally qualified counsel, if reasonably available, 
or civilian counsel. 

What has been your experience, sir, with regard to this reasonable 
availability of counsel ? 

Mr. EVANS. I thmk those statements are absolutely true concern- 
ing counsel. They do provide military counsel and if what they 
consider reasonably available occurs, they will provide legally quali- 
fied military counsel, and the person does have the right for indi- 
vidual counsel provided for himself at his own expense. 

My position, of course, is that this is inadequate because my ex- 
perience has been that in almost all cases that I know anything 
about, there has not been legally trained counsel available. There 
has been military counsel made available but not a lawyer. I n  other 
words, some military person was assigned to the business of defense 
counsel. 

Mr. CREECH. I redize that vou have made it clear that vou feel that 
counsel should be available ik each of these instances &d also that 
these boards should have the subpena powers; is that correct? 

Mr. EVANS. That is correct. I think the person under investiga- 
tion should have the right, the same right to call witnesses and to sub- 
pena witnesses as he mould have in a trial by court-martial. 

Mr. CREECIS. And you also favor ,a review of these determinations 
such as the American Le.@on has endorsed. 

Mr. EVANS. I would think that there should be somebody who is 
independent, complekly independent of the military establishment, 
that could review after its issuance and after the person is out of the 
environment, could-review the issuance of this discharge. This body 
should be, in my opinion, completely independent of the Military 
Establishment. 



Mr. CREECH. Sir, you say in the statement, "These boards are usually 
appointed by the same commanding officer who brought the proceed- 
ings in the first place," and then you go on to say that the commanding 
officer can disapprove the hdings  of the board. Here, sir, are you 
inferring that there is opportunity for command influence over the 
board ? 

Mr. EVANS. Well I certainly think there is command influence, 
although that is not exactly the force of what I was trying to say 
there, I think that the point is that these commanders decide-the 
reports come into the commander and he says; 'LOK, this man should 
go out." And then he says: "All right," to his executive, "appoint 
three officers to get this man, three officers to sit on a board and elim- 
inate this man." And then these three people, or whatever number 
are a pointed and they know what the commander wants. a n d  
there ? ore they go out and do it. 

This is certainly command influence. So far as I know, there is not 
the official stigma placed on command influence in the administra- 
tive procedure field as there is in the court-martial field. There is a 
specific statutory provision against i t  in the code concerning military 
justice matters, but when you get into this administrative procedure 
business, there is no specific prohibition of command influence. 

One point I think should be mentioned is why not let the command- 
er do it himself, and then let it be reviewed at higher headquarters 
with the safeguards that I have outlined? I n  other words, it seems 
to me to be a futile gesture to let the local commander, who has 
already made up his mind, appoint three other people who know he 
has already made up his mind, to go through this formal procedure 
which would then ve the people, who are trying to sustain these 
actions above, the c f? ance to say he had a hearing; he went before a 
board and look what the board recommended. Well, that is, it seems 
to me, just a waste of time unless you can give him some safeguards 
which I mentioned before. 

Mr. CREECH. I realize that you are indicating your experience has 
been primarily with the Army, and in discussing the Discharge Re- 
view Board, you stated that the Board is composed of service officers 
and in your opinion it is governed in many instances by the tradition 
"to uphold your subordinates." 

What would be your recommendation, then, with regard to the 
Army Discharge Review Board to avoid this type of situation? 

Mr. EVANS. Well I think that if the total program which I have 
suggested were put into effect, there would be no need to have this 
Board. There is another Board that would take its place. However, 
absent that, I don9 really have any specific suggestion except that I 
have the feeling that it is really sort of a waste of time and that its 
functions could be fused with the Correction Board. In  other words, 
maybe the Correction Board could handle all this, except there is 
only one thing wrong with that. You don't have a right to appear 
in all cases before the Correction Board. 

Mr. CREECH. SO it is your feeling that this is sort of a rubberstamp 
and there is no purpose served m having the Discharge Review - - 
Board. 

Mr. EVANS. I wouldn't like to go quite that far, because there have 
been instances where the Discharge Review Board has granted relief 



to persons. But there are so many others with their-well where ia 
my opinion relief should be granted that it hasn't been, and I don't, 
see how-I think they don't have the roper safeguards below and I-- 
in other words this whole thing nee $ s to be one fackage. But talk- 
ing about the bischarge Review Board, specifica ly, I think that i f  
that is all that is going to be attacked or approached, that it should 
be made up of civilians at least. 

Mr. CREECH. But you would favor an entire civilian membership 
on the Board ? 

Mr. EVANS. If  the setup is oing to stay the way it is, except for 
changing this Board, I would % e in favor of entire civilian member- 
ship, and I would also be in favor of combining them all and putting 
them in the Department of Defense rather than having each service 
have its own separate one. 

Mr. CREECH. Sir, speaking of each service having its own se arate 
Board, what is your feeling with regard to a separate JAG orps? 
Have you given that some consideration? 

8 
Mr. EVANS. Well, I am inclined to agree with what I believe Sena- 

tor Keating said, that there was no reason why there couldn't be one, 
and I think it would be an excellent idea. One of the problems that 
we ran into when I was on active duty in the Army was the problem 
of command influence on lawyers in the Army. And I think every- 
thing should be done by Congress which is possible to be done to take 
the lawyers who sit as judges and the lawyers who act as defense coun- 
sel, at least those two categories of service lawyers, completely out 
from under the influence and command of commanders who start 
criminal proceedings against members of the Armed Forces. And I 
think one way to accomplish that would be a separate JAG Corps. 

Mr. CREECH. Sir, what is our view with regard to the Army's law K officer plan? Do you feel t at it is desirable; and if so, do you feel 
that it would be desirable to have it expanded to the other services? 

Mr. EVANS. Well I really haven't had too much direct experience 
with this new program, but certainly from what I hear about it, and 
what little I do h o w  about it, having read some records of trials that 
have come up under the new program, I think that it is an excellent 
idea. I certainly wouldn't want to endorse each aspect of it because 
I don't know that much about it, but the general idea is a very good 
one and I can see no reason why the other services shouldn't do it. 
And I agree with what the previous witness said, that i t  shouldn't be 
left up to the whim of the particular judge Advocate General as to 
whether he is in favor of this or not. The Congress should make a 
judgment in this field and then fix it by statute so that it can't be 
changing back and forth all the time, depending upon the individual 
who happens to occupy a particular slot. 

Senator ERVIN. NOW the services take the position that if you dele- 
gate entirely to the civilians, the power to say what kind of a discharge 
a man should get, you would have a resulting system under which 
civilians rather than the military would be determining the standards 
of conduct for the man in service. 

Mr. EVANS. I don't agree with that charge. I would like to make 
it perfectly clear that I think the Army or any of the services should 
have the authority to set standards. First of all, as to who they are 
going to take; second of all, set the standards as to who they are going 
to keep. 



My concern is with what they do to him for the rest of his life when 
they decide they donlt want to keep a particular person. They should 
have an absolute right to decide they don't want to keep a person, and 
nobody, no civilian outsider, should say, "Well, you have to keep this 
person." 

My only concern is with the stigma that is attached to him, if they 
happen to decide that he should get an undesirable discharge, for ex- 
ample, in any situation. I don't think that has anything-I don't 
think that even goes to the argument that- 

Senator ERVIN. Well if you make the separations from the service 
dependent upon the commission of specific offenses, whether civil or 
military, there would be opposition to that. The services have a 
general discharge which is a discharge under honorable conditions, 
and the testimony before us is that that discharge is utilized to separate 
from the service men who are nonsuitable to the service, not in the 
sense that they have done anything willfully, but they just haven't 
got the mental capacity to meet the demands of the service or do not 
have enough energy to meet the demands of the service. Some of 
them are good, but they are good-for-nothing. 

They use the general discharge under honorable conditions to rid 
the services of those men on account of their unsuitability. And the 
services say that it is not fair to the men who do meet the standards, 
when they release them from the service, to give them the same kind 
of a discharge that you give the man who manifests his unsuitability 
through no fault of his own. 

Now, what do you have to say to that position? 
Mr. EVANS. Well, Senator, I think the service has a perfect right 

to give a person who is good-for-nothing a general discharge under 
honorable conditions and not give him an honorable discharge which 
they give to somebody who may be the most valuable person in the 
world. 

My point, and I think the point of those who object to the present 
setup, is that before the Army does give a general discharge under 
honorable conditions, or any less exemplary type of discharge, that 
they should be required to afford this person the opportunity to defend 
himself. That in a nutshell I think is what we are talking about. 

Senator ERVIN. I n  other words, your position is that where you 
need some relief is in respect to the undesirable discharges. 

Mr. EVANS. I think that certainly that is the most pressing need, 
the undesirable discharge, but I certainly think also that it should be 
required to prove that the person is good-for-nothing before they give 
him a general discharge under honorable conditions because I believe 
that this attaches a stigma to the person, not as much as an undesirable 
discharge, but certainly it attaches some sort of stigma to the 
individual. 

Senator ERVIN. Well, it is about the same kind of stigma as to those 
of us who go to school and make 70's while others are Phi Beta Kappa. 

Mr. EVANS. Yes, but, Senator you have a chance to defend your- 
self. When you go 4 years to school and you come out with a partic- 
ular average, that is probably what you have earned. But the way the 
procedure is in many instances here, you don't even know what hit you. 
I t  is as if you enroll in school one day and somebody sees you walking 
into Sam's Beer Hall, and then the next day the school authorities 



kick you out and say, "You are no good scholastically." It doesn't 
have anything to do with your scholastic ability at  all. 

Senator ERVIN. Well, there are indications that the Air Force and 
Army are improving somewhat in their practice in this field, or maybe 
everybody is behaving a little bit better. But I am glad to note that 
undesirable discharges in the Air Force, according to Mr. Finn's fig- 
ures, decreased from 8,300 in 1958 to 1,699 in 1961, a decrease of 6,601. 
And during the same period of time, undesirable discharges in the 
Army decreased from 17,514 to 8,319, a decrease of 9,195. 

That would indicate those two branches of the service are, at  least 
in my judgment, gettin a little bit more parsimonious with the issu- 
ance of undesirable discfarges, and one might make another inference, 
that they are getting a better standard of men. One or the other. 

Mr. EVANS. It could mean either or both of those, Senator, I think. 
And I hope that they are applying fairer proceedings. However, the 
thrust of what I am saying is that even assuming this is true, I don't 
believe that the statistics necessarily prove anything. You have to 
have too many other statistics about how many people are in and what 
the standards were for acceptance in the first place, and many other fac- 
tors have to be considered before you can really draw any valid wn- 
clusions from these figures. 

But the question is not what is actually being done by a certain 
group of particular individuals at a particular time but what they 
can do and what they have done and what they may do in the future 
unless there are standards set up by Congress to prevent them from 
doing it. That is the thrust of what I am saying. 

Mr. CREECH. Mr. Evans, I would like to inquire as to whether you 
feel it is a consistent position of the military representatives that 
administrative elimination is necessary in order to have a quick and 
effective means of getting rid of undesirable individuals in the service. 
Does this justify refusal to grant a court-martial to an individual in 
cases where the individual asks for a court-martial ? 

Mr. EVANS. I think that if the nature of the accusations is such that 
it is a serious crime, in other words, if the allegations are true, a 
serious crime has been committed, then I think that a person in the 
military should have the right to demand, if he wants to, trial by 
court-martial, and that he should then have either the right-either 
they have got to try him or they have got to drop it in my opinion. 
I n  my statement certainly nowhere have I set up what the standards 
are, but I think the Court of Military Appeals in various cases has 
set out standards of what a felony is in the military. 

Now, certainly if the allegations amount to this type of misconduct, 
the person should have the right to demand trial by court-martial, and 
if they don't proceed by court-martial, then they would have to drop 
it and that would be the end of it. They shouldn't be able to cir- 
cumvent the requirements of the Uniform Code of Military Justice 
by these administrative proceedings. 

Mr. CREECH. The subcommittee has been told that one basis for 
administrative discharge proceedings is a consistent unwillingness to 
pay one's debts. I wonder, sir, if and whether you have any comments 
on this type of case ? 

Mr. EVANS. I really haven't had too much experience with the 
administrative discharge of the consistent failure to pay debts. I 



have been involved in a case the other way around, where they were 
court-martialing a man that I thought should be handled adminis- 
tratively, but that is sort of the other way around. 

Mr. EVERETT. Mr. Evans, as I understood it, in one of your answers 
you referred to the command influence on lawyers in the military. 
Do you have a personal knowledge of this, personal observation, per- 
sonal experiences, or is this, as it were, hearsay ? 

Mr. EVANS. Well, I suppose there is a close line in determining in 
some instances what hearsay is. I have had told to me by lawyers 
things that happened to them when they were in the military which 
they consider and which I consider command influence. 

However, I would like to state that this never happened to me 
personally during my military service. 

Mr. EVERETT. What were some of the episodes related to you? 
What type? 

Mr. EVANS. I will give you one example. There was a case where 
a friend of mine went to a post and as he was a first lieutenant who 
had just gotten into JAG, he was naturally assigned as defense counsel. 

Mr. EVERETT. He was what ? 
Mr. EVANS. He was naturally assigned as defense counsel. And a 

case arose-I don't remember the offense but a valid defense that 
should have been used in that case was the defense of entrapment. 
The staff judge advocate brought in this lieutenant and said, and I 
can almost quote what he said to me, "Don't use the defense of 
entrapment." 

Well, this friend of mine, nevertheless, being under a moral obliga- 
tion as well as a legal obligation to use any defense he had, did use 
the defense of entrapment and the next time it came time for efficiency 
reports, which the staff judge advocate rendered on the lieutenant, 
my friend received-at that time there were as I recall, for efficiency, 
seven steps, Nos. 1 through 7. Seven was high and one was as low 
as you could get. He got one. And in another area where there were 
five steps, one being the lowest, he got the one there. And on the writ- 
ten part of his comments, it was stated that he was "the most disloyal, 
untruthful, incompetent lawyer and officer I have ever seen." 

This was what the staff judge advocate wrote about this lieutenant 
whso used the defense of entrapment against orders. 

Mr. EVERETT. What is the sipificance of this type of fitness report ? 
What impact does it have, if any, on this man's career ? 

Mr. EVANS. Well, if this man had been a career officer, I would say 
his career was over. 

Mr. EVERETT. Was it your impression that there was a difference 
between Reserve officers assigned as defense counsel and Regular offi- 
cers assigned as defense counsel under the circumstances? Well, let's 
put it career officers and noncareer officers. That is a better way. 

Mr. EVANS. No. I n  this particular example of influence being 
exerted on defense counsel, he was a Reserve officer who was not a 
career officer. But I have known of other instances of command influ- 
ence being exercised on lawyers wh10 were career officers. 

Mr. EVE~TT. What type of instances? 
Mr. EVANS. For example, a career officer who was a staff judge 

advocateand this is a case that was told me also by somebody who 
knew the facts, but, except from hearsay, I don't know this either-a 



trial occurred and the staff judge advocate thought that because there 
was not sufficient evidence to sustain a conviction if a particular wit- 
ness were not believed, which the staff judge advocate had reason to 
believe that this witness had lied, therefore he was going to recom- 
mend that it be reversed, but the commanding general said, "to heck 
with this. Don7t you recommend that because I am going to confirm 
it anyway." 

Well, he went back and changed his opinion and said in his opinion 
the evidence was sacient .  

Now, this may or may not be significant because the commanding 
general could have disslgreed with the staff judge advocate anyway. 
But then that would have put him under the gun as  to why, for the 
higher-ups why did you disagree with what your staff judge advocate 
recommended, so he coerced his staff judge advocate into agreeing 
with what he thought. I think this is a good example of command 
influence on lawyers. 

Mr. EVERETT. Under those circumstances who reviews that type of 
case? In  the situation you mentioned it was referred to trial by the 
convening authorities more or less over the informal advice of the staff 
judge advocate. Who were the persons who would review that con- 
viction in the first instance? 

Mr. EVANS. The convening authority would be the first one, of 
course. The staff judge advocate would give his opinion on it, then 
the convening authority, and then it would come up to a board of re- 
view-assummg it was a general court-martial situation, which it was 
in this case. 

Mr. EVERETT. I n  answer to one of Mr. Creech's questions pertaining 
to the administrative discharge you mentioned that the board which 
hears the case knows that the commanding officer has made up his 
mind that he wants a discharge. What is the difference between that 
and a oourt-martial? Wouldn7t the members of the court-martial 
know that the commanding officer had a certain result in mind when 
he referred the case to trial? 
, Mr. EVANS. That is one of the real problems that people have been 
having in trying to administer the code. I don't think there is any 
real difference in kind, only in degree. I think there are many state- 
ments, almost anybody who sits on a court knows that well, the accused 
is supposed to be innocent until he is proven guilty beyond a reason- 
able doubt, and they hear many statements throughout their military 
cases, they are supposed to decide the case on the evidence presented, 
whereas they don't get this training in connection with the adminis- 
trative procedure boards, and so forth. But still it is not different in 
kind, I don't think. 

Mr. EVE RE^. I n  the example that you related you had heard about, 
you referred to the friend "naturally" being assigned as defense coun- 
sel since he was just on active duty. Was this assignment because of 
his lack of experience? What are the policies, if any, that govern the 
assi nment of lawyers as defense counsel or trial counsel? &. EVANS. That is hard to say and I would not be qualified to say 
what it was in all commands. I can only say when I was on acLive 
duty, which by the way ended in 1957, and my experience since then 
would give me no further information on this policy, but from 1954 
to 1957 roughly, in many commands, i t  was the policy to assign either 



the most inexperienced lawyer as defense counsel or the most 
incompetent. 

Mr. EVERETT. With reference to your comments that the administra- 
tive discharge was used to circumvent the requirements of the Uniform 
Code, could you indicate which requirements, if any, of the code were 
viewed as so onerous that they would be circumvented in this way ? 

Mr. EVANS. Well, a requirement that there be some evidence, some 
competent evidence to sustain a finding. And the requirement that 
at  least in general court-martial situations that the accused be repre- 
sented by competent counsel, and in any event, by counsel of equal 
competence with the prosecution. The eventual review that especially 
a general court-martial would receive. Offhand that is just about all 
the ones I can think of. 

Mr. EVERETT. My final question relates to an answer you gave earlier. 
You spoke of the criterion for determining whether a lawyer was rea- 
sonably available to act as a defense counsel. Did reasonable avail- 
ability mean simply whether there were enough lawyers to assign to 
this particular person who requested an attorney, or was there in some 
of the commands that you were acquainted with a policy of not assign- 
in law ers as defense counsel on- 

%r. JVANS. I can't say whether it was a general policy because my 
experience in that area has been somewhat limited, and I have had 
only maybe one case in any particular command or any particular 
group. So I couldn't say. But in the cases I am familiar with, there 
has seldom been a lawyer assigned as defense counsel for the reason 
that one was not reasonably available. 

Mr. EVERETT. Thank you. 
Senator ERVIN. Thank you very much, Mr. Evans, for coming be- 

fore the subcommittee and giving us the benefit of your observations. 
We appreciate your coming. 

Mr. EVANS. Thank you, sir. 
Mr. CREECH. Mr. Chairman, the next witness is Mr. Neil B. 

Kabatchnick who is a member of the bar of the District of Columbia 
and secretary of the Military Law Committee of the District of 
Columbia Bar Association. 

Senator ERVIN. We are delighted to have you, Mr. Kabatchnick. 

STATEMENT OF NEIL B. KABATCHNICK, SECRETARY )OF THE 
MILITARY LAW COMMITTEE OF THE DISTRICT OF COLUMBIA 
BAR ASSOCIATION 

Mr. KABATCHNICK. Mr. Chairman, I am Neil B. Kabatchnick, a 
member of the bar of the District of Columbia, secretary of the Mili- 
tary Law Committee of the District of Columbia Bar Association, 
and I am presently serving as chairman of a subcommittee of the mili- 
tary law committee on administrative separations. 

I have previously submitted to the committee a prepared statement 
outlining the views of the membership of the subcommittee and of the 
Military Law Committee of the Bar Association of the District of 
Columbia. If it please the chairman I will address my remarks spe- 
cifically to those areas which I have set out in detail in this statement, 
or if the chairman so desires, I will read the text of the statement. I 



realize the lateness of the hour and I feel if I can confine my. remarks 
to the statement- 

Senator ERVIN. I will direct that your entire statement be put in 
the record at the conclusion of your remarks, and I would like to say 
that I have read your statement and I think you have done a very fine 
job in preparing it. 

Mr. KABATCHNICK. Thank you, Mr. Chairman. 
Senator ERVIN. It is an extremely useful, lucid statement and it 

shows a great amount of understanding of this problem. 
Mr. KABATCHNICK. Thank you, Mr. Chairman. 
I n  my statement I indicated that we feel that with regard to admin- 

istrative separations, there are four basic areas which warrant 
exhaustive study not only by our committee but by this subcommittee 
as it affects constitutional rights of the serviceman. 

First we feel that i t  is significant to address ourselves to the basis 
for the discharge. 

Secondly, to the procedures of the discharge. 
And thirdly, the review process once the serviceman is eliminated 

or discharged from the service. And in that regard, the procedures 
for review of discharges before the Board for Correction of Military 
Records. 

As I indicated in my statement, Mr. Chairman, the basis for the 
discharge today, of the administrative discharge, generally falls in 
the four categories of unsuitability, unfitness, security reasons, and 
misconduct. Although we do not have specific statistics before us,. 
we do feel that the great majority of cases of administrative dis- 
charges entail the first two categories of unsuitability and unfitness. 

At the present time the administrative regulations governing the 
administrative discharge of military personnel set out with a great 
deal of precision the criteria for the discharge, such as the dishonor- 
able failure to pay debts, unclean habits, homosexuality, and things 
along this line. 

However, we do feel that there is a need in certain areas of greater 
specificity of the criteria, particularly as indicated in our statement. 
We feel that there are two specific areas that need clarification. One 
is the criteria involving what has been described as frequent involve- 
ment with civil or military authorities. The significance of the need 
for clarification in this area is that the regulations do not indicate 
whether an article 15 offense and two special courts-martial and one 
summary court-martial, or whether five article 15 punishments or 
three special courts-martial will serve as a basis for criteria for initi- 
ating administrative separation action. We feel there is a great need 
for clarification in this regard. 

The other criteria which we feel needs clarification deals with the 
criteria of what we call or what is designated as conduct of a discredit- 
able nature. Here again we feel that this is a catchall phrase. It is 
unclear, and there is great need for clarification in this area. 

Now, in the matter of unfitness-well, before I go into that, there 
are two other things that I would like to comment on, Mr. Chair- 
man. With regard to unsuitability, we feel that the criteria or the 
principle there of the basis for the discharge not being necessarily 
that of willful behavior,. such as where there is a personality or char- 
acter defect, these individuals should be eliminated from the service. 
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However, in this regard we do feel that the practice of not affording 
the man an absolute right to be heard before he is eliminated is an 
extremely persistent and prevalent defect in this system which should 
be corrected. 

With regard to unfitness, this type of elimination or separation from 
the service involves, generally speaking, what might be described 
as deliberate or premeditated acts on the part of the individual. 
This entails sexual perversion, drug addiction, what is described as 
established patterns of shirking, and established patterns of dishon- 
orable failure to pay debts. Where there is willfulness of deliberate 
premeditated action on the part of the individual, I think it is quite 
ap ropriate for the service to have the authority to eliminate such an 
inzividual, However, we feel that there is some need for clarification 
of certain of the criteria, and more important, an examination of the 
procedures under which the individual is eliminated from the 
service. 

Probably the most difficult case that falls under the category of 
unfitness is the case involving sexual perversion, and in this category 
the most prevalent type of case is the individual who is accused of 
homosexual practices or indulgences or tendencies. It has been my 
own personal experience that in this type of a case you not only have 
to argue the actual facts and to convince the intellect of your court or 
board, as the case may be, but you have to also deal with the 
emotional factor. In  our society this type of behavior is not con- 
doned and certainly within the Military Establishment it is a very 
serious type of case and one which, as the system exists today, is felt 
that this type of individual must be most expeditiously eliminated 
from the service. 

With regard to the procedures for discharge, I have had the priv- 
ilege of observing the proceedings before this subcommittee during 
several of its sessions, and I do not want to sound repetitious because 
I think the committeeour subcommittee's position is quite clear 
from our statement. I do wish to comment briefly upon certain of the 
existing procedural practices which we feel merit the committee's 
attention and possibly the promulgation of either statutory criteria 
for procedures such as the Federal Rules of Civil Procedure and 
Federal Rules of Criminal Procedure. The process of initiating an 
administrative separation action, generally speaking, is accomplished 
through a notice being tendered by the individua17s cornmandin 
officer setting out that it is deemed appropriate that he be considere 2 
for elimination from the service beccause of certain conduct or occur- 
rences or events which have come to the attention of the commanding 
officer. 

This is put in writing and under existin regulations the service- 
man is advised of the general nature of his c % ances, his right to coun- 
sel, of his entitlement to file a statement in reply to the charges, to 
request a hearing or to waive his right to be heard and to tender a 
resignation. 

We feel that one of the greatest deficiencies in the existing system 
is with regard to the time factor in which an individual is afforded 
the opportunity to respond to the proposed action. It has been my 
personal experience that in the average situation the serviceman is 
given somewhere between 24 and 48 hours in which to make a decision 



which will affect him 'the rest of his life. We feel in this regard that 
it may be well that the regulations be changed to accord the man, say, 
7 to 10 days in which to make his decision as to the manner in which 
he will proceed. 

With regard to the matter of counsel, the regulations provide that 
the man shall be advised that he can have militarv counsel furnished 
by the military service or he can select military "counsel of his own 
choosing, or he can retain-civilian counsel at his own expense. 

With regard to the existing regulations and procedures, one of 
the things that we feel is a deficiency in the system is the term "mili- 
tary counsel" or the term "counsel." As many of the witnesses have 
indicated here today, and as a practical matter, counsel provided to 
the man is not necessarily a member of the bar. Usually he is an indi- 
vidual within the chain of command of the convenina authority, or he 
may, if the man knows another officer in whom he Feels he has confi- 
dence, he will ask him to represent him before this board of officers. 

We feel there is need for the clarification of the term "counsel." 
The ideal situation, as every witness who has appeared before prob- 
ably has said, is that these individuals who appear before these ad- 
ministrative boards should be furnished counsel who are members of 
the bar. 

With regard to the practice of affording the man an opportunity to 
furnish a statement in reply to the charges that are made against him, 
we feel that there is an extreme need for improvement of the system. 
In  many of these cases, if not the vast majority, or almost invariably, 
counsel is confronted with the situation of not only responding to 
charges made against the man but also to admissions or statements 
that the man has made before he retained counsel. This again, we 
feel, is an area in which clarification is needed. 

Another problem is with regard to the composition of the boards. 
As two of the preceding witnesses here today indicated, and as many 
of the other witnesses that appeared before this committee have indi- 
cated, we feel that there is need for reconsideration or further exami- 
nation of the practice under which the boards aTe established and par- 
ticularly with respect to removing any poss?bility whatsover of com- 
mand influence. 

Another area in which we feel that the procedures warrant further 
consideration is with regard to the matter of the rules of evidence 
and procedure governing these various boards of officers. Hearsay 
evidence, irrelevant evidence, not the best evidence, is almost invar- 
iably introduced into the proceedings, and particularly with regard 
to those situations where a man has made a statement, where con- 
ceivably his constitutional rights, particularly his right against self- 
incrimination, have been violated. 

We have in our Federal judicial system today the Federal Rules of 
Civil Procedure and the Federal Rules of Criminal Procedure. We 
have the Uniform Code of Military Justice. We feel that it is just as 
important in this phase of judicial or administrative practice, that firm 
legal standards and procedures be established by which these boards 
of officers will be governed and required to adhere in their adjudica- 
tion of administrative proceedings within the Military Establishment. 

Mr. Chairman, I think just a few moments ago you commented 
on the number of cases that are involved. Whether it is 8,000, 



30,000, or 80,000 cases, these are cases where the rules should be uni- 
form and that the rights of the individuals are fully protected. This, 
we feel, is probably the most important and urgent need today as far 
as administrative separations are concerned. 

Before these boa~ds of officers,, and in conjunction with rules of pro- 
cedure, as it affects the constitutional rights of the individual, we feel 
that there is an absolute and imperative and urgent need for the provi- 
sion for subpena power before these boards and also provision for 
pretrial discovery. These are nonexistsnt today. We fed that these 
are urgently needed in order to protect the rights of individuals who 
appear before these various boards. Without the right of subpena 
power and without discovery procedures the rights of these service- 
men are being daily, and continuously, prejudiced by these boards. 

With respect to the provisions for formal procedural requirements, 
I believe that it has always been the intent of Congress in creating 
administrative agencies or forums and administrative practices and 
procedures, that it has delegated down to these administrative bodies 
functions which might otherwise be considered in constituted judicial 
bodies such as our Federal wurt system. I think that in delegating 
this power down to these administrative bodies, Congress has contin- 
uously attempted to preserve the rights of the individual as protected 
under the Constitution of the United States. 

Today, without these procedures, without subpena power, without 
discovery procedures, without standard rules of evidence, we do not 
have full protection under the Constitution of the United States. 

With respect to the review of military discharges, as indicated in 
my statement, Mr. Chairman, we feel that as long as one individua1 
today walks the streets of this Nation with an other than honorable 
discharge and as long as administrative discharges will continue to be 
used as a vehicle for the separation of an individual from the service, 
we do feel that there is a need and an imperative need for a dischsarge 
review board system. 

I am not cognizant of whether or not this subcommittee has had it 
brought to its attention that the discharge review boards are boards 
of very limited jurisdiction. They can only change the character of 
the discharge. The criteria for the change in the discharge is whether 
or not the discharge was issued improperly or inequitably. There 
is no provision for an evaluation of whether or not the discharge was 
issued illegally. 

I think that in this regard broader jurisdiction of the discharge 
review boards might be appropriate. In  this regard also, as I have 
indicated, with respect to the board of officers, there is today no pro- 
vision for subpena power or for discovery rocedures before the 
discharge review boards. The burden of proo ? is upon the applicant. 
He has the burden of showing the discharge review board that his dis- ' 

charge was issued improperly or inequitably, and this places a tre- 
mendous burden upon the applicant. Amongst other considerations 
it requires him to go out, and to seek witnesses who had direct knowl- 
edge of the circumstances or the occurrences under which 1xe was 
separated. In  many cases the individual witness is no Iongp- in the 
service or he might be a hostile witness, and in those circumstances, 
and it has been my own personal experience, it is dmost hummly im- 
b 



possible to secure at  least, say, even a written statement from these 
witnesses as to their personal knowledge of the occurrences. 

It is our observation that there is a most urgent need that the 
organic act governing the discharge review boards be amended to 
provide for subpena power and discovery procedures. 

As I recall the testimony of one of the witnesses that previously 
appeared before this subcommittee, reference was made to the fact 
that the serviceman who leaves the service with an other than honor- 
able discharge, is afforded an opportunity to ap eal to two boards, the 
Discharge Review Board and the Board for rrection of Military 
Records. 

d 
However, I do not think it was brought to the committee's atten- 

tion that the Boards for Correction of Military Records, as they 
function today, do not afford the man the right to be heard. It is a 
matter of grace or privilege that he be heard by the Correction 
Boards. 

It is the feeling, I would say, of every lawyer that has ever prac- 
ticed before the Correction Boards that the organic act of the Correc- 
tion Boards should be amended to provide the man a right to be heard. 

It is true that in discharge cases the individual has at  least one 
forum, the Discharge Review Boards, where he has the ri ht  to be 2. heard. However, the man who has an other than honorable ischarge 
is confronted with an extreme dilemma by virtue of the limited juris- 
diction of the Discharge Review Boards, where he can only have the 
character of the discharge reviewed. He  does not have a right to  be 
heard in those cases where, for instance, he would want to be restored 
to active duty in the event his discharcre was deemed to have been 
improper or mequitable. I n  other worcfs, if a man is eliminated for 
homosexuality, and is given an undesirable discharge, he has as a 
matter of law today, the right to go to the Discharge Review Board 
and to be heard as to whether the character or the nature of the dis- 
charge was improper or inequitable. But if that man has a good 
case, or in his judgment he has a good case, and he feels that not only 
was he improperly put out of the service but that he should be gven  
the right to be restored to active duty and to finish out his military 
career, particularly in those cases-and I can think of one case, Mr. 
Chairman, where the man had 19 years and 2 months of service and 
he wanted to get back in to finish up those couple of months or couple 
of years, he cannot get that relief from the Discharge Review Boards. 
He  has to elect whether he will exercise his right to a hearing before 
the Discharge Review Board or go to the Correction Board and sort 
of go for broke as far as getting not only relief from the character 
of the discharge but getting back on active duty. 

The important thing in making a decision, in resolving that 
dilemma, is that the man does not have the right to be heard before 
the Correction Board. 

We feel also that second only to the matter of having the right to 
be heard, that the organic act of the Correction Board should be 
amended to provide for subpena power and discovery procedures 
which today are nonexistent. Here again the applicant is confronted 
with the situation of having the burden of securing probative evidence 
to indicate that the testimony of a witness would result in relief in 
the case-but he has no power of compelling the testimony of that 
witness. 



I n  this regard we fell that this is a second only to the matter of the 
right to be heard. This is a matter which should be immediately 
resolved through legislation. 

I n  this regard also there is the defect we feel in the use of advisory 
opinions by the Correction Board. I n  the review of the prior dis- 
charge actlon, the matter may be referred by the Correction Board 
to a staff agency such as the Judge Advocate General's Office for a 
legal opinion, or to an investigative agency for interrogation of wit- 
nesses or something along that line. The report is then furnished to 
the Board but the applicant is not afforded an opportunity to cross- 
examine the individuals furnishing the advisory opinions to the 
Board. 

Here again we feel that the applicant is being deprived of his right 
of confrontation and cross-examination in being denied access to these 
witnesses. 

Another problem as far as due process of law is concerned is the 
matter of the applicant not havin available to him a complete record 
of all of the information that isgbeing or was used as the basis for 
discharge. 

For instance, the applicant is being denied access to investigative 
reports from intelligence agencies or intelligence agents who inter- 
viewed witnesses, the results of polygraph tests, and the results of 
even medical evidence used by the Boards in their evaluation of a 
man's service. This is a deficiency in the system which we feel affect 
the constitutional rights of the man and should be corrected. 

Basically the function of the Discharge Review Boards and the 
Correction Boards is meritorious. We feel that there is a need for 
these Boards particularly for the Correction Boards. 

One other point, Mr. Chairman, which we feel may be of value to 
this committee in affecting its judgment on the constitutional rights 
of servicemen is the use of not only boards of officers functioning 
under unsuitability and unfitness regulations but other types of 
boards under which an individual can be separated from the service, 
and before which he has few, if any rights whatsoever. I am refer- 
ring to such boards as the Active Duty Boards, the Boards for Medi- 
cal Survey, Disability A peals Boards, and Selection Boards where 
the man has no right to ! e heard or representation. There are also 
Physical Evaluation Boards, Elimination Boards, Reduction Boards, 
and Disability Review Boards. 

I n  these latter categories there is some provision for hearing or an 
opportunity to be heard, but the same deficiencies which I have noted 
with respect to boards of officers exist, if not more so within the frame- 
work of these boards. Of course, as a result of consideration by these 
boards, a man will be, or can be, separated from the sen w e  ' or re- 
lieved from active duty. The functioning of these boards warrank 
very exhaustive consideration and study. 

Probably one of the most important pieces of legislation which is 
needed, and I think Mr. Rendrick, Chairman of the Military Law 
Committee, will comment upon it in greater detail, is the need for 
subpena power under article 32 of the Uniform Code of Military 
Justice. What we are also concerned with, and I think an area where 
probably the most frequent occurrence of violation of constitutionaI 
rights takes place is with respect to the warnings which are furnished 



a man or the requirements under article 31 of the Uniform Code of 
Military Justice. Judge Perguson, of the U.S. Court of Military 
Appeals, I believe, the other day was asked about this point 
of the warnings furnished a man or the necessity of counsel, and I 
think Judge Ferguson pointed out the problem quite succinctly and 
clearly when he said, "the time when a man needs a lawyer most is 
usually when he is just arrested." And in this regard I would say 
that in the vast majority of these administrative discharge cases, you 
are fighting the man's own statement, which may have resulted from 
the violation of his constitutional rights against self-incrimination, 
and also degradation. 

There has been reference made to the matter of the availability of 
counsel in these administrative boards, the fact that there are tens of 
thousands of cases and that there are only slightly in excess of a 
thousand lawyers on hand. 

We have not studied the problem in our community specifically, 
although I just briefly brought the matter to the attention of Mr. 
Kendrick, Chairman of the Military Law Committee, but we feel that 
if there is such a shortage of lawyers in the M i l i t a ~  Establishment, 
that the local bar associations in the jurisdictions w ere military in- 
stallations exist, that there could be some arrangements made whereby 
the service of lawyers in ,the vicinity of installations could be made 
available, something through the legal aid system or the lawyer re- 
ferral services that are now in operation throughout the country. This 
is something that may help to alleviate the problem of the shortage of 
lawyers. 

I think also in that regard that as a practical matter there is need 
for possibly greater incentives for young lawyers leaving law school 
to stay on in the military service. The emoluments presented to them 
in the military may be improved and therefore may serve as an incen- 
tive for their staying on in the service. 

I n  summation, Mr. Chairman, with regard to the correction boards, 
we feel that the most urgent piece of legislation is an amendment of 
the organic act to provide for an automatic hearing, ~articularly be- 
cause of the various types and ways which servicemen can be 
eliminated where they have no right to be heard whatsoever. Sec- 
ondly, is the urgent need for giving the correction boards, the dis- 
charge review boards, and the various boards of officers, subpena 
power, pretrial discovery procedures, and formal standards or rules 
of evidence. 

Senator ERVIN. IS there any legal or practical objection to con- 
solidation of the Discharge Review Boards and the Boards for 
Correction of Military Records? 

Mr. ~ A T C H N I C K .  Under the existing legislation I would answer- 
and this is my own personal judgment, Mr. Chairman-under the 
existing legislative authority, as long as the man does not have the 
right to be heard by a board for correction of military records there 
is an imperative need for the preservation of the Discharge Review 
Boards. Until such time as the Congress sees fit to amend the organic 
act of the Boards for Correction of Military Records, to afford the 
man the absolute right to be heard, I think that the existing system 
of at least giving the man at least one opportunity to be heard must 
be preserved. I think that one of the prior witnesses from one of the 



service departments indicated or brought to the attention of the com- 
mittee the fact that in the discharge review boards you have military 
personnel and in the correction boards you have civilian personnel. 
However, there are two different standards for relief. At the dis- 
charge review boards, in theory all you have to show is that the 
discharge was either issued improperly or inequitably. The standard 
of relief, in theory, before the correction boards is whether the ap- 
plicant has been subjected to a material error or injustice. But in 
addition to this burden of proof, a greater burden is placed on the 
applicant; namely, furnishing a basis to warrant a hearing. This lack 
is formidable as evidenced by the fact that in the vast majority of 
cases the applicant is even denied a hearing before the correction 
boards. 

Now, the statute, the organic statute does not set out the test for 
relief other than to say that the Secretary may, through boards of 
civilian officers, and employees within the respective departments, 
correct records where an error and injustice has been done. I f  my rec- 
ollection of the statute is correct that is the only standard, the only 
guide, that was established. 

Now, what the services have done, they have established administra- 
tive regulations under the procedural authority granted to the Secre- 
taries whereby they have established a discretionary authority for the 

ranting of a hearing. In  addition to that, they not only say that you 80 not have the right to be heard, but they place a test which we feel 
is extremely nebulous, to say the least, that you must give an indica- 
tion of material error and/or an injustice being done. 

Now, we feel that there have been numerous cases where if nothing 
else but an indication of error and injustice has been submitted to the 
board, the man has even been denied an opportunity to be heard by 
the board. So that the man really has a tremendous, an almost insur- 
mountable burden laced upon him in order to get relief. Not only K relief, but at least t e opportunity to be heard by the board. And as 
I say, and I wish to emphasize, Mr. Chairman, that there are not only 
these boards of officers who eliminate a man, but you have these other 
boards such as active duty boards, selection boards and boards of 
medical survey by which a man is cut off not only from continuation 
of his career but he is deprived of his constitutional rights to defend 
himself before such action is taken. 

So that until such time as Congress sees fit to change their statute to 
provide for an automatic hearing, i t  is the consensus of opinion of the 
members of the Military Law Committee, and it is my personal opin- 
ion, that the existing system should not be changed. There is a need 
for a change definitely. There is a definite need for a change. 

Senator ERVIN. That is the reason I was asking the question 
whether it would be desirable to create a post-discharge board with the 
jurisdiction of both of these boards and with the right to be heard, 
because it certainly is not one of the principles of justice to say that a 
man can be admitted into a courthouse only by discretion. 

Mr. KABATCHNICK. Well, I think the closest analogy I can come to is 
the process under which we proceed before the Supreme Court of the 
United States, but I think that the intent of Congress was to afford 
the serviceman a forum in which he could be heard-where injustices, 
inequities have been done to the man, that he would have a forum for 



relief. But I think as long as the man is being deprived of the right 
to be heard, the intent of Congress has been frustrated. And it is being 
frustrated. And the individual serviceman's constitutional rights are 
de rived him. 

genator ERVIN. I think it is possibly due to the fact that I have had 
my judicial experience in a state which gives a man an absolute right 
to appeal, providing there has been a final judgment against him. 

Mr. KABATCHNICE. At least in the judicial system you have had 
your day. I n  the system you have had your day in court, you have been 
in trial court, and then your intermediate appelate bodies or the 
circuit courts of appeal. So at least you have had two forums in which 
your case has been considered. But here, particularly in those cases not 
involving a board of officers, you have absolutely no right to be heard 
whatever. 

I would be glad to answer any questions which the Chair or members 
of the committee might have. 

Senator ERVIN. Well, you have made a most thoughtful statement 
and you make some very thoughtful suggestions and recommendations 
which the committee appreciates very much. 

Mr. CRFECH. Mr. Kabatchnick, with regard to  the Board for Cor- 
rection of Military Records, can the board restore an applicant to 
active duty status ? 

Mr. KABATCHNICK. Well, as the committee is probably aware, the 
board merely makes recommendations to the Secretary of the respec- 
tive service. It has the ower to recommend that not only that the 
discharge be declared to ! e in error and unjust but that the man be 
restored to active duty or, for instance, in  the case of a break in serv- 
ice, they can even create service. They can correct the record to show 
that a man has served X number of days, months or years, and they 
do have plenary power to recommend that the man be restored to 
active duty. 

For instance, in an analogous field of disability retirement cases 
they can correct a record to show that the man was retired by reason 
of physical disability on X day rather than, say, discharged for years 
of service or retired or something along that line. So that they can 
recommend to the Secretary that he not only vacate the discharge, wipe 
out the discharge, but to restore him to active duty retroactive to the  
date that he was actually discharged. 

Mr. CREECH. NOW, in the case where the recommendation is made 
that he be restored to service or be granted relief, and the Secretary 
agrees to do so, then the individual involved receives compensation for 
service from that date 8 

Mr. KABATCHNICK. That again is discretionary. The relief of cor- 
rection boards is discretionary in nature. I n  other words, they can 
provide for the payment retroactive to the day that the man is dis- 
charged. I f ,  for instance, in a disability case he should have been 
retired by reason of physical disability, they can provide for the 
payment of the emoluments to which he would otherwise have been 
entitled. 

Another thing that the correction boards can do is this: they can 
recommend that the man's discharge be vacated and that a waiver 
be granted to him. As a practical matter, this is mechanically one 
way that it can be done, and probably the most feasible way to be done, 



that when the man is completely out of the service, he has to be placed 
back into a duty status and he can be granted, say, a waiver for re- 
.enlistment purposes, assuming he is m physical condition to be 
returned to a duty status. They can do it that way also. 

There was one other factor which I overlooked which I would like 
$0 address myself to, and that is with regard to the time limitation. 

I understand that there is legislation pending to extend the time 
limitations as far as the correction boards are concerned. At  the 
present time it is a 3-year statute with an escape clause. I presume 
that the 3-year statute will be strictly enforced except for unusual 
cases of mental irresponsibility. We have generally a 6-year statute 
.of limitations in  a cause of action against the Federal Government: 
Before the discharge review boards you have a 3 5-year statute of limi- 
tations. And in  the Court of Claims you have a 6-year statute of 
limitations. 

We feel that for 'urposes of uniformity a minimum of 6 years 
should be establishex Ten vears would be h e .  or 15 would even 
be better to conform to the siatute of limitations governing the dis- 
charge review boards. There should be that uniformity. 

I might also point out that we feel that if the serviceman is going to 
be eliminated from the service via, an administrative discharge, he 
should be furnished notice of his right to appeal to the discharge 
review boards and/or the correction boards. Many, many of the cases 
that have come to the attention of the members of the bar in this 
jurisdiction are cases which are barred by the statute of limitations, 
,either in the Federal courts or otherwise, and we feel that this is 
another procedural point which should be corrected. 

Mr. CREECEI. YOU would make that provision, then, mandatory? 
Mr. KABATCHNICH. Yes. 
Mr. CREECH. Would a case in which a serviceman was restored to 

duty as of a retroactive date,. a situation in which no compensation 
was provided for, be the basis for the serviceman's bringing a suit 
against the Government for compensation for that period? 

Mr. KABATCHNICK. Yes, sir. I think that with a showing that 
such a withholding of compensation was arbitrary and capricious, 
arbitrary and/or capricious, I think that might be a basis for a claim 
in  the U.S. Court of Claims, and I think there have been cases on 
that point. There has been a recent case on that point. 

Mr. CREECH. It is our understanding unofficially that this is one 
of the objections of some of the military people to this type of posi- 
tion. They are afraid if this is done extensively that it will open 
up all sorts of litigation in the Court of Claims seeking compensa- 
tion from the Government. 

Mr. KABATCHNICH. Well, this is a very sensitive subject personally 
with me because time and again, and even within these very hearings, 
it has been said, well, the worlcload will be increased on costs, and 
so on and so forth. As long as one individual's constitutional rights 
are being placed in jeopardy or prejudiced, I feel that there is no 
limit of money that should be expended to see that that right is 
protected. 

I n  this regard one witness indicated that the subpena power of 
boards of officers and discovery procedures wonld be burdensome and 
expensiw to the Government because witnesses wonld be overseas 
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for the 'boards would have to be held overseas and the individuals 
would be here in the zone of the interior. 

This I think is an extremely fallacious argument because the simple 
way it could be resolved is through the propounding of interroga- 
tories, if nothing else, if depositions were not available-interroga- 
tories and cross-interrogatories. So I think saying that it would be 
burdensome, expensive, and cumbersome, as far as discovery and sub- 
pena power, would be and is extremely fallacious. 

Mr. CREECH. Pursuing that line, would you care to comment on 
the questions which have been posed earlier concerning the safe- 
guards which are available to the individual when he is called before 
a board which has the authority to give him an administrative dis- 
ccharge ? 

Mr. KABATCHNICK. Well, as I have indicated earlier, probably one 
<of the most perplexing prevalent and extreme problems as far as 
the violation of constitutional rights is concerned, is the matter of 
the availability of counsel. Now, you have got to bear in mind, if I 
may say so, that in many of these administrative discharge cases, 
particularly in the case of the homosexual, the man is not what 
might be described as the-I loathe using. the term, but it may be 
.ap ropriate here-the criminal type of indmdual.   rough one means or another an allegation is made that the man 
committed a homosexual act or manifests the existence of homosexual 
tendencies. I can think of a case which transpired within the last 6 
months where an individual was-an accusation was made alonu that 
line. The accusation is so repngnant to our society that I woul8 ven- 
ture to say that in 90 percent of the cases, the man, when confronted 
with the allegation, number one, goes through a traumatic period 
where he just doesn't laow what to do. 

He doesn't want to confide in his family or doesn't know who to turn 
to or what can be done. The only one logically he could routinely turn 
t o  mould be his counsel. He  is afraid of exposure to his family. He  is 
afraid of exposure to his contemporaries. So the easy may out that is 
pro osed to him is to si a waiver. 

8 e  will then turn to y lis counsel. The question comes up, now, What 
evidence do they have against you? How can this be defended? 
What witnesses would you call and how would you defend the case? 

These are extremely difficult cases and a lot of times it involves the 
credibility of witnesses or the opinion of expert medical testimony, 
and if I may say so, it is dlifficult for a member of the bar to evaluate 
this type of evidence. So that I feel that until such time as the indi- 
vidual serviceman has the benefit of trained legal counsel, his oppor- 
tunity of having his constitutional rights denied is quite great. 

I can think of a board proceeding where the legal member of the 
board asked the military counsel : "Have you ever had any experience 
in this type of case?" And the military counsel said: "Wel177-and 
this was a proceeding in late 1960 or early 1961, and on the record the 
military counsel said: "Well, I was a recorder back in 1953 and I have 
forgotten most of the procedures." And yet the board of officers pro- 
ceeded with the case with h l l  knowledge of this on the reoord and 
gave the man an undesirable discharge. 

Hence we feel that there is a great need for counsel. 



Mr. CREECH. YOU do not feel recorders necessarily are always ade- 
quately informed and necessarily a neutral party? 

Mr. KABATCHNICK. Sir ? 
Mr. C ~ C H .  With regard to the recorder, you do not feel that he 

is necessarily always informed or a neutral party ? 
Mr. KABATCHNICK. I think the other day the question arose as to 

whether or not administrative board-of-officer proceedings are adver- 
sary proceedings. It is my personal opinion these are the most funda- 
mental of an adversary type of proceeding. They call them show- 
cause proceedings or elimination board hearings or board-of-officer 
hearings, but they are still an adversary proceeding in every sense of 
the word, and I just think it is most repugnant to our American judi- 
cial system. As I think Judge Ferguson said, or Chief Judge Quinn 
said : "It takes an awfully strong individual to represent both sides of 
the fence." And I think it should be made a mandatory requirement 
that the individual at  least be afforded, if nothing else, "military 
counsel." 

I might note that in the District of Columbia, in our divorce pro- 
ceedings, which I feel are not quite as important as the discharge 
proceeding, but in the District of Columbia before an individual can 
be granted a divorce, the law requires that the defendant be furnished 
counsel, a member of the bar of the District of Columbia. I think that 
if the Congress has seen fit to make it a mandatory requirement that 
in a divorce proceeding an individual has the right to representation 
by counsel, I think i t  is one hundredfold more important that an indi- 
vidual who is oing to be faced with servin a life sentence by virtue 
of an undesira % le or an other than honorab f e discharge-I think the 
requirement of counsel is pointed ,out quite clearly. 

Mr. EVERETT. I have only one question, Mr. Kabatchnick. I f  the 
subpena power is extended to the various boards as you contemplate, 
isn't there a possibility of a b u s e a s  has occurred in some cases where 
the defendant who was accused requested that everybody from the 
commanding general on down, some 30 or 40 witnesses, be subpenaed? 

Mr. KABATCHNICH. I am not aware of a case where this type of 
situation has arisen. 

Mr. EVERETT. There is one in the--- 
Mr. KABATCHNICK. But I will say this. It has been my personal 

experience that I have had to justify time and again why I wanted the 
statement of my own man. Why did I want my own man's statement? 
What use did I want to make of i t ?  Why did I need the results of a 
lie-detector test? Why did I need the names of witnesses? 

I think that it is grossly in error to make such a representation, and 
I think this : I think that it is a most fallacious argument, especially if 
there are members of the bar representing the individual, because we 
have subpena power available to us every day in the week in the Fed- 
eral courts and in our local courts, and I am sure, Mr. Everett, you 
have had the same opportunity available to you in your jurisdiction. 
And I have not had one complaint ever come to my attention where a 
member of the bar of the District of Columbia abused his use of sub- 
pena power, and I don't think that in military cases you mould find 
that it-it may be a rare or unique occasion where subpena power 
would be abused but I think it is quite fallacious to say on that pre- 
mise that subpena power would be abused. 



Mr. EVERETI!. I was thinking particularly of the De Angel& case 
where the defendant in Europe requested the presence of everybody 
from General Eisenhower on down. That is the case I was thinking of. 

Mr. WATERS. I have a couple of questions. As I understand it, you 
are requesting authority for subpena for a witness presumably on be- 
half of the defense in these board hearings. 

Mr. KABATCHNICK. Yes, sir. At  least for the defense. 
Mr. WATERS. And the reason for that is because the authorities can 

usually secure the testimony of such witnesses they need by military 
orders ? 

Mr. KABATCHNICK. Yes, sir. 
Mr. WATERS. Would you also provide tha.t depositions could be 

taken on behalf of the defendants proper application? 
Mr. KABATCHNICK. Yes, sir. I n  other words, as i t  exists now, there 

is absolutely no provision for discovery procedures. It is said : "Yes, 
the man can submit statements in his own behalf," that he can bring 
in his own witnesses that are a t  least, say, reasonably available. But 
in many of these cases, particularly where that might be, say, as brief 
a period as a month's time involved between the charges and the hear- 
ing, many of these witnesses are transferred to  other installations or 
may be discharged from the service, so that the individual has nothing 
but his own good will that he has established in the past to  ask these 
individuals to come forward. And also i t  is extremely important in 
the case of a hostile witness. It is extremely important. 

For instance, in many of these homosexual cases, time and again 
it is a matter of a civilian police authority making the accusation, 
and then when a board of officers or an elimination h a r d  is con- 
vened and the respondent says: "All right, now, let's bring in the 
police offi~er,'~ the civil authorities will find some reason, such as the 
unavailability of funds to transport him to the military installation, 
to make him nonavailable. 

So until such time as the respondent has subpena power, and con- 
currently with that or as the result of that the right of confrontation 
and cross-examination, his constitutional rights are being violated. He 
does not have the right of confrontation today. He  does not have the 
right of cross-examination. And this extends not only to the cases 
involving a board of officers. It extends to the discharge review boards 
and to the correction boards, and to these other various h a r d s  which 
I have alluded to. 

Mr. WATERS. Your suggestion, then, would be that the defense be 
provided with a deposition right similar to that available under the 
Federal Rules of Civil Procedure. 

Mr. KABATCHNICK. Yes. I think very easily the system for the 
establishment of rules of procedure comparable to the Federal Rules 
of Civil Procedure and the Federal Rules of Criminal Procedure 
and/or the Uniform Code of Military Justice could be applied to 
these cases. 

Mr. WATERS. One other point you brought up was that of utilizing 
the services of local counsel in areas where military counsel might not 
be-the term is "reasonably available." Was i't your suggestion like- 
wise that compensation be provided for these local lawyers through 
some type of public defender system? 



Mr. KABATCHNICK. I will be very frank to say that Mr. Kendrick 
and I only discussed this briefly. The thought came into my mind 
with regard to this problem or the allegation or representation that 
there is a shortage of personnel. There is an extreme one when you 
consider that there are 15,000, 8,000, 10,000 or 15,000 of these cases a 
year and you have 1,000, 1,200, or 1,400 military lawyers who also- 
have to cover claims, contracts, eminent domain cases, real property 
cases, patent cases. The workload of the average military lawyer-he- 
has a tremendous burden, and if these cases are going to be thoroughly 
reviewed, thoroughly investigated and the Individual given good and: 
adequate representation you have got to have the time to do it and it 
takes in our experience quite a bit of a lawyer's time to really investi- 
gate these cases, to interrogate witnesses and even sometimes just to. 
review the military record that he has before him. The American 
Bar Sssociation has a committee for furnishing le a1 assistance to the f military authorities at the various military lnsta lations throughout 
the country. Also the bar association in almost every State-well, 
every State bar association and many of the municipal bar associa- 
tions have a lawyer referral service in which attorneys who are 
experts in the various fields are available for the individual who needs 
a lawyer in a particular field at a patricular time. So it would seem 
to me that, through these facilities, the need for counsel could to a 
marked degree be alleviated. 

Mr. WATERS. What bearing would civilian participation have on 
military justice? 

Mr. KABATCHNIK. Frankly, I think it would improve it. 
Mr. WATERS. Thank yon very much. Thank you, Mr. Chairman. 
Senator ERVIN. The committee is indeed grateful to you for your 

appearance. 
Mr. KABATCHNICK. I consider it a privilege on behalf of our com- 

mittee, Mr. Chairman. Thank you very much. 
(The prepared statement of Mr. Kabatchnick is as foHows:), 

STATEMENT OF NEIL B. KABATCHNICK 

Inevitably, in a society a s  large and' complex a s  the Military Establishment,. 
there are  and will be individuals who, for a variety of just and appropriate 
reasons, must be involuntarily removed from the service in  the interest of 
national security, the preservation of good order and discipline, and for t h e  
sound and efficient operation and administration of the military services. I n  
order to accomplish the removal or discharge of such individnals there mill 
continue to exist within the framework of the armed services the need for- 
administrative types of discharges. Commensurate with the need for such 
discharges, there exists the further requirement for the maintenance of uniform 
standards and procedures for  effecting the separations. Of paramount import, 
there is a very definite need for the perpetuation of a system for reviewing 
the separation actions to insure that  they have been accomplished properly and 
equitably, consistent with the concept of due process of law. I n  view of the 
number of individuals who a r e  affected, a s  well a s  those potentially affected, 
by administrative separations a s  evidenced in the statistics quoted i n  Report No. 
515 of the House of Representatives dated June 13, 1961, and in view of 
the drastic effects on a n  individual in  receipt of a n  other than honorable- 
discharge in  civilian life, i t  appears that  past experience has demonstrated 
the necessity for the evaluation or appraisal of certain aspects of the system 
for accomplishing these separations. Fundamentally, the areas for considera- 
tion in  such a n  evaluation appear to concern the basis, reason, or authority 
for discharge; the procedures to be followed in effecting the separation; and 
finally the process for review of the discharge action. 



BASIS FOR DISCHARGE 

The existing criteria for the administrative separation of those individuals 
whose character, behavior, or performance are considered of such a nature 
as to warrant separation has been rather clearly defined. Basically there a r e  
four broad general categories, that is unsuitability, unfitness, misconduct, o r  
security, Within each of the general categories specific factors have been desig- 
nated as  the sbandards for determining the initiation of a separation action. 
In  evaluating the existing system for the administrative discharge of military 
personnel it appears appropriate that these categories and specific standards 
be examined. 
Unsuitabil i ty 

I n  the interests of sound and efficient operation and administration of t he  
military services it is imperative that the Armed Forces have the authority for  
the elimination of those individuals deemed to be unsuitable for continued 
service. Within this category fall those individuals who, generally, througb 
no fault of their own, manifest an ineptness or inability to adjust to a military 
environment. These are individuals who, because of a physical or mental 
impediment, or who possess character or behavior defects or deficiencies, o r  
lack minimal aptitude levels, impair the functioning of the individual's organi- 
zation. The necessity for their removal is self-evident. 

Although not expressly stated therein, the regulations governing the separa- 
tion of unsuitable personnel indicate that they are intended to provide for their 
discharge expeditiously and without any adverse effect on their future endeavors 
in civilian life resulting from the discharge action. Individuals deemed un- 
suitable as a general rule are furnished an honorable discharge although existing 
administrative regulations provide for the issuance of a general discharge 
under honorable conditions. Depending upon his length of service an individual 
deemed unsuitable is  afforded the opportunity of appearing before a board of 
officers convened to determine the appropriateness of the individual's separa- 
tion and the character of the discharge. 

Absent any willful behavior or conduct on the part of the member, it appears 
that the issuance of an honorable discharge should be mandatory in these 
cases since the discharge action is basically precipitated by conditions or cir- 
cumstances beyond the control of the individual. If there is  evidence of will- 
fulness, i t  appears that the separation should be characterized as  being un- 
desirable. In  those cases where the separation action is initiated because of 
some deficiency observed in the execution of the individual's duty the performance 
factor now considered in the determination of the character of the discharge 
is inappropriate. This factor should be eliminated in the characterization of 
the discharge of unsuitable personnel. 

Existing administrative regulations provide for.the separation of an individual 
considered unsuitable following his being furnished notice of the proposed action 
and his being given the opportunity to submit a statement in his own behalf, 
or a s  indicated above, depending upon his length of service, he is  granted a 
hearing by a board of officers unless expressly waived. Since the basic reason 
for the determination of unsuitability in many, if not most, of the cases within 
this category result from a mental deficiency or a personality disorder it is 
felt that merely affording the individual an opportunity to submit a statement 
in his own behalf is  grossly inadequate. In  the interest of according the in- 
dividual the fullest protection of his rights i t  would appear that these separations 
should be accomplished only after the case has been considered by a board of 
officers a t  which he is  represented by counsel. The criteria of length of service 
suggests discrimination and should be eliminated. 
Unfitness 

The regulations governing the discharge of individuals because of unfitness 
reflect that they are basically intended to cover acts involving deliberate or 
willful behavior. Existing regulations cover such activities as  frequent in- 
volvement of a discreditable nature with civil or military authorities ; sexual 
perversion; drug addiction; established patterns of shirking; established pat- 
terns showing dishonorable failure to pay just debts; and for "other good and 
sufficient reasons." The need for regulations authorizing the discharge of in- 
dividuals whose conduct or behavior falls within these categories is  apparent. 
Past experience does show, however, that there is  a need for ~Iarification or 
abolition of certain of these grounds utilized in a separation action. Of par- 



ticular concern in  evaluating the effectiveness of the existing grounds a r e  the 
categories pertaining to "frequent involvement of a discreditable nature with 
civil or military authorities" and "sexual perversion." 

The Uniform Code .of Military Justice, articles 15, 133, and 134, provide 
commanding officers with a n  instrumentality for invoking sanctions for minor 
offenses or those acts not otherwise specifically covered i n  the punitive articles 
of the code. As to offenses committed in  the civil society the punishment of 
such offenses rightfullp remains within the purview of the civil authorities. 
I t  appears, therefore, that  if a n  inaividual has  committed a n  offense i n  either 
the civil or military society there a re  adequate sanctions available to  both 
authorities. To additionally impose upon a n  individual the further sanction 
of a n  other than honorable discharge a s  a result of his conviction, or receipt 
of nonjudicial punishment, seems obviously unjust. Of greater importance in  
the application of this basis for a n  individual's discharge is  the need for clari- 
fication of the terms "frequent involvement" and "discreditable nature." The 
existing regulations do not set out what occurrences a re  construed to be acts 
of a "discreditable nature" nor do they disclose a schedule of the number which 
shall warrant the initiation of a separation action. If the acts a r e  of "dis- 
creditable nature" they a re  subject to disciplinary action, depending on their 
gravity, under either article 15 or articles 133 or 134 of the code. It would 
seem, therefore, that  the utilization of such occurrences a s  the basis for  dis- 
charge constitutes what might best be described a s  administrative double jeopardy 
assuming, a s  is usually the case, that  punitive sanctions have been previously 
imposed on the individual for  the basic offenses committed. 

The  problem of the disposition of homosexuals in  the Armed Forces is in all  
probability the  most difficult issue to be resolved in a n  evaluation of the existing 
system of administrative separations. I n  view of the susceptibility of such 
individuals to blackmail their elimination from the service a s  potential security 
risks is deemed imperative. Similarly, the possibility of the contamination of 
other military personnel within the individual's organization is considered 
another fundamental reason for the necessity of their immediate separation 
from the service. These a r e  very cogent reasons for the administrative dis- 
charge of homosexuals, absent circumstances warranting the imposition of 
punishment under article 125 of the code. The problem which appears to exist, 
however, is the case wherein a n  individual is not a "true" o r  "confirmed" homo- 
sexual. These a r e  the cases, for example, where a n  individual discloses that  he  
has participated in  a homosexual act  a s  a result of his curiosity (particularly 
in his, early youth) or who consented or  otherwise participated in  a homosexual 
act while in  a state of intoxication. Accusation or admission to participation 
in such occurrences invariably results in  the individual undergoing a preliminary 
investigation which, with extremely rare  exception, results in a determination 
that  the evidence disclosed by the investigation is  of such a sufficient magnitude 
to warrant the immediate initiation of separation action. Although the separa- 
tion processing entails a n  evaluation of the individual's medical status, indi- 
viduals accused of, or admitting to, participation in such activity, absent the 
most unusual circumstances, a r e  not submitted to psychiatric,evaluation with a 
view toward the counseling, orientation, or rehabilitation of the individual de- 
spite the presence of factors which may appear to be in mitigation or extenna- 
tion such a s  the individual's qualifications, age, o r  years of service. If the 
elements of curiosity or intoxication a r e  shown, they are  construed to manifest 
the existence of homosexual tendencies warranting separation for unsuitability. 
I n  view of the inherent hostility of our society to homosexuality, individuals 
accused of being homosexual or possessing, manifesting, or exhibiting homo- 
sexual tendencies rarely will exercise the opportunity of defending themselves 
before a board of officers. Invariably the individual will execute a waiver, or 
resignation, which by inference a t  least, is  construed a s  a n  admission of guilt 
and results in his being summarily discharged from the service. Despite the 
necessity for  removal of homosexuals from the service, the zeal with which such 
individuals a r e  eliminated should be tempered to the extent that  justice is  not 
sacrificed for expediency. 

It is suggested, therefore, that  the separation of individuals accused of being 
homosexual be accomplished only when i t  is definitely ascertained that  the indi- 
vidual is beyond the reach of counseling or rehabilitation; that  to preclude 
errors of judgment in  the execution of waivers or resignations from the service 
i t  be made mandatory for the consideration of the individual's case by a board 
of officers in  those instances where there is no evidence of participation in a n  
overt act during a current period of service, where participation in an isolated 



occurrence is involved, or where there is evidence to indicate that the act of the 
individual is that of a passive participant and where i t  appears that psychiatric 
counseling would be of immediate benefit to the individual concerned. Insofar 
as other forms of sexual perversion are concerned, such as indecent exposure, 
it  is also suggested that extreme care be taken in evaluation of the individual 
with a view toward psychiatric counseling and ultimate rehabilitation. Sex 
offenses resulting from premeditated and deliberate acts by an individual war- 
rant punitive action. Absent these elements and the reasonable expectation of 
success in counseling or rehabilitation the individual should be eliminated from 
the service. 
Security 

Individuals who violate the criminal sanctions of the code are subject to puni- 
tive action. The participation in activities adverse to the national security must 
result in elimination. In  this regard, in order to preclude the possibility of a 
niiscarriage of justice, the administrative regulations providing for discharge 
of security risks should provide for a mandatory hearing of the case by a board 
of officers. 
Misconduct 

The existing regulations providing for the elimination of individuals who 
have committed certain acts of misconduct embody such matters as fraudulent 
enlistment, conviction of certain offenses by civil authorities, and remaining 
absent without leave for prolonged periods. As long as these individuals are 
afforded the opportunity of being heard, particularly if there is evidence of re- 
habilitation or other mitigating circumstances, separation under any one of 
these circumstances appears appropriate. 

PROCEDV~~E FOR DISCHARGE 

Administrative discharge action, under existing regulations, provides for 
notice to the inidvidual concerned wherein he is advised of the proposed sepa- 
ration action, the basis for the proposed action, and, depending on the circum- 
stances, his opportunity to either submit a statement in his own behalf or to 
request a hearing before a board of officers or to waive such a hearing. In 
addition to a recitation of the specific factors considered as  warranting the pro- 
posed action, the notice usually includes some reference to the commander's 
effort a t  rehabilitation of the individual, which is  a prerequisite to an adminis- 
trative separation action. 

Although statistics are not available to substantiate the conclusion, it is 
generally felt by those interested in the matter of administrative separations 
that in the vast majority of cases the individual concerned executes a waiver 
(or submits a resignation) thereby waiving his opportunity to have the charges 
made against him considered by a board of officers. This practice gives the 
individual an opportunity to leave the service without subjecting himself to 
disciplinary action and obviates the necessity of the service proving the allega- 
tions. Invariably execution of a waiver (or submission of a resignation) is, as 
indicated above, construed as  an admission of guilt. Presumably, to avoid error 
of judgment the practice has been initiated of having "counsel" available for the 
individual. The acceptance of the waiver is now conditioned on one consulting 
counsel, unless declined, and having counsel endorse the waiver or resigna- 
tion. Availability of counsel should be made mandatory. One of the unfortu- 
nate circumstances in the utilization of these waivers is the practice of invoking 
what may be an unwarranted or prejudicial time limitation, usually 24 or 48 
hours, in which the member must make his decision with respect to whether 
he will execute the waiver or tender his resignation. 

In  those cases where an individual elects to have his case considered by a 
board of officers the board is usually comprised of personnel, a t  least in part, who 
are within the chain of command of the convening authority or the individual's 
commander or of the same organization of the individual concerned. Board 
members are afforded an opportunity of examining the respondent's file prior to 
the hearings. "Military counsel is extended to the individual, but is  believed 
that in the vast majority of cases he is not a member of the bar. Counsel is 
usually junior in rank to the president of the board and a member of the same 
organization of some of the members of the board. A recorder is appointed who 
functions in the nature of a trial counsel or prosecutor. The boards are not 
governed by the rules of evidence which consequently enable hearsay and other- 
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wise prejudicial evidence to  be considered by the board. Supena power is non- 
existent. Formal discovery procedures a r e  essentially nonexistent. On occasion 
the individual's commanding officer is senior to the president of the board which 
creates a very real possibility of command influence particularly if the board 
members a r e  subject to the command of the individual's commanding officer. 
The proceedings of the boards of officers a r e  usually recorded. The member 
may be furnished a copy of the proceedings but there is no provision for his 
filing a rebuttal, or otherwise seeking reconsideration of the board's recom- 
mendations. Subsequent to  the hearing by the board of officers the case is sub- 
mitted to the officer exercising discharge authority who will take final action. 
The action of the discharge authority may be based upon a review for legal suf- 
ficency but this is  not necessarily a prerequisite i n  effecting all administrative 
discharges. 

With the exception of possible violation of the fifth amendment i n  the course 
of investigation of suspected acts which, if established, would serve a s  the basis 
for  an administrative discharge, i t  appears that  the area most susceptible to 
violation of any constitutional rights in  administrative separations is a t  the 
hearing level. I n  this regard, exhaustive consideration or study should be 
directed to such matters a s  the necessity for the documentation of the precise 
efforts made a t  counseling or rehabilitation of the individual; the practice of 
using "statements" in  separation action ; the establishment of standing boards 
of officers comprised of personnel who a re  not within the respondent's organi- 
zation ; provision for  subpena power and formal discovery procedures ; adherence 
to  formal rules of evidence and procedures; definition of the degree of proof 
required to warrant a recommendation for discharge; provision for a fixed time 
for  the election by the respondent of his decision to waive a hearing by a board 
of officers (preferably 7 or 10 days) ; elimination of the practice of furnishing 
board members with records pertaining to the issues involved in the case prior 
to the hearings ; and the consideration to be given to certain offenses by minors. 
Adoption of these practices would markedly reduce the possibility of the viola- 
tion of a n  individual's rights. 

REVIEW OF DISCHARGES 

So long a s  administrative discharges a re  utilized a s  a n  instrument for  the 
discharge of military personnel and there a re  individuals who by statute, or 
otherwise, a re  entitled to seek recourse in  the review of a separation action, it 
is imperative that  a system for  review of military discharges, in the nature 
of that  which now exists, must be preserved and maintained. The various 
discharge review boards, in  the absence of judicial review, de novo, of sepa- 
ration actions, a r e  a n  absolute necessity. Their utility is self-evident. 

Procedurally, there appear to be two major deficiencies in  the operational 
scheme of the discharge review boards, namely the lack of subpena power and 
of formal discovery procedures. I n  proceedings before the discharge review 
boards the burden of proof rests with the applicant. I n  order to  sustain this 
burden, the applicant is confronted with the task of securing evidence sufficient 
to show the discharge action was improper or inequitable. To satisfactorily 
accomplish this end the applicant inevitably must attempt to obtain evidence 
from those who participated in the occurrences serving a s  the basis for dis- 
charge or who had personal knowledge of information pertaining to the dis- 
charge. I n  many instances these prospective witnesses a re  no longer in the 
military service, or in  a position to  willingly testify or personally appear before 
the board. As a result of the lack of subpena power and formal discovery pro- 
cedures, the applicant is without a n  effective means for securing not only the 
best evidence, but essential and probative evidence to prove his case. This is 
particularly true in  the case of a hostile or potentially hostile witness. 

An individual who possesses a n  other than honorable discharge is  a second 
class citizen. H e  is serving a "life sentence." If nothing else he is deprived 
not only of the ordinary benefits or gratuities flowing from honorable service, 
he is denied the basic right to  possess the equal opportunity to earn a living or 
to  live a normal life in  his community. It is submitted, therefore, that  the neces- 
sity for according a n  individual the fullest protection possible from being 
improperly or inequitably deprived of an honorable discharge is abundantly 
clear. Under existing procedures this cannot be done in the absence of the dis- 
charge review boards having subpena power and formal discovery procedures. 



BOARDS FOR CORRECTION OF MILITARY RECORDS 

As they relate to the review of military discharges the function of the boards 
for correction of military records appear to serve two purposes. They accord the  
applicant a forum for appeal from a n  adverse decision of the discharge review 
boards, a review conducted by civilian personnel. Secondly, since the scope of 
relief obtainable through a discharge review board is  limited to effecting a 
change in the character of the discharge action, it is incumbent upon a n  individ- 
ual to seek further or broader relief from the boards for correction of military 
records. This is particularly t rue in  the case of a n  applicant's concurrent request 
for restoration to a n  active d u b  status. 

Under the existing regulations governing the procedures of the discharge 
review boards, there is  provision for  a n  applicant seeking reconsideration by 
a discharge review board in  the event he is able to secure new, additional and 
material evidence sufficient to warrant a change in the character of a discharge. 
As a practical matter, therefore, the only sound basis for review of a discharge 
case by a 'board for  correction of military records is  in  the event the decision 
of a discharge review board is, in  itself, materially in error o r  unjust, or the  
scope of relief sought by a n  applicant extends beyond merely attempting t o  
secure a change in the character of his discharge. 

The individual who initially is  desirous of seeking relief beyond a change 
in his discharge is, under the existing administrative procedures of the boards 
for correction of military records, confronted with a very serious dilemma. I n  
seeking relief from the discharge review boards the applicant does have the 
right to a hearing. Under existing administrative regulations governing the 
procedures of the boards fo r  correction of military records the applicant does 
not have the right to  a hearing. I n  addition to  sustaining the burden of proof 
required to achieve relief, the applicant must also furnish the correction board 
with evidence indicating the existence of a material error or injustice such 
a s  to merit his being given the privilege, a s  distinguished from the right, t o  
be heard. These are  formidable tasks for a n  applicant. These are  tasks which, 
as  in the case of the discharge review boards, must be accomplished without 
the benefit of formal discovery procedures or subpena power, and, in  the over- 
whelming majority of cases, solely with the gratuitous aid of a service repre- 
sentative from a veterans' organization. dlthough the boards for correction 
of military records, under existing practice, a re  the appropriate forums for  
seeking relief beyond a change of discharge, the practical consideration of 
whether a n  applicant will a t  least be heard detracts from the feasibility of 
an applicant utilizing the boards for correction of military record as  the 
forum of original jurisdiction. This is of paramount concern in  those instances 
where the applicant i s  denied a hearing and would then alternatively proceed 
to seek partial relief from the discharge review boards. 

The organic act establishing the boards for correction of military records 
makes no provision or reference to  whether a n  applicant will be granted a 
hearing. The procedure for making provision for a hearing discretionary and 
the criteria for determining the basis for authorization of a hearing, furnishing 
evidence of material error or injustice, is purely of administrative origin and 
extremely nebulous. There a re  no standards for guidance in  the determination 
of whether a n  applicant shall be granted a hearing. There is an imperative 
need for the opportunity to  be heard, not only in  cases involving administrative 
discharges, but also in other types of separations where there now exists no 
provision for hearings a t  any level such a s  in  cases involving administrative 
relief from active duty, or failure of selection for  promotion, a s  well a s  other 
matters subject to administrative review. The most significant action that  
could be taken in the furtherance of the protection of a n  applicant's funda- 
mental rights, particularly the right of due process of law, would be to amend 
the organic act establishing the boards for correction of military records to  
provide for  a hearing on each application. 

I n  addition to  provision for the right to  be heard by the board for correction 
of military records, there is  an urgent requirement for provision for formal 
discovery procedures and subpena power ; extension of the time limitation, pref- 
erably to 6 years; opportunity for cross-examination of witnesses advising 
the boards a s  in  the case of the authors of advisory opinions furnished to 
boards by staff agencies; uniformity in the regulations or policies pertinent 
to the production of copies of military records ; and furnishing the applicant 
With the basis for denial of a n  application by the boards for correction of 
military records. 



Consideration should also be given to the operation and stalling of the 
boards for correction of military records on a full-time basis, a s  in the case 
of the discharge review boards, particularlg in view of their broader jurisdiction. 

CONCLUSION 

I n  view of the far-reaching effects of administrative discharges i t  is submitted 
that  i t  is a subject meriting a most careful and exhaustive study, The foregoing 
does not purport to be a comprehensive review of the various aspects of admin- 
istrative discharges. At most. it is intended to note impressions or observations 
on certain of what are considered to be salient factors in the evaluation of the 
mbject matter in the light of the constitutional aspects pertinent thereto. 

I hereby concur in, and approve, the foregoing statement of Neil B. Kabatch- 
nick, attorney a t  law, who is the chairman of a subcommittee on administrative 
separation of the Military Law Committee, the Bar hsociation of the District 
of Columbia. 

JOHN A. KENDRICK, 
Ch-! Militmy Lam Committee, 

The Bar Assoczatwn, of the District of Columbia. 

Senator ERVIN. The committee will stand in recess until 10 o'clock 
Friday morning. 

(Whereupon, at 5 :50 p.m., the committee was recessed, to reconvene 
at 10 a.m., Friday, March 9,1962.) 
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FRIDAY, MARCH 9, 1962 

U.S. SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 

O F  THE COM~~~ITTEE O N  THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, a t  10:15 a.m., in room 
357, Old Senate Office Building, Senator Sani J. Ervin, Jr. (chairman 
of the subcommittee), presiding. 

Present : Senator Ervin (presiding). 
-41so present: William A. Creech, chief counsel and staff director; 

and Bernard Waters, minority counsel. 
Senator ERVIN. The committee will come to order. 
Call the first witness. 
Mr. CREECH. Thank you, Mr. Chairman. 
Mr. Chairman, the first witness this morning is Mr. John A. 

ICendrick, chairman of the Military Lam Committee of the Bar Asso- 
ciation of the District of Columbia. 

Mr. ICendrick. 

STATEMENT OF JOHN A. KENDRICK, CHAIRPAN, MILITARY LAW 
COMMIT!t'EE OF THE BAR ASSOCIATION OF THE DISTRICT OF 
COLUMBIA 

Mr. KENDRICK. Mr. Chairman, I have already submitted a statement 
to the committee which I respectfully ask be received in the record, 
and if I may just highlight some of the remarks that I have made in 
that statement, and then open myself to such questions as the Chair 
may wish to pose. 

Senator ERVIN. That will be fine. 
Let the statement be printed in full in the record. 
Mr. I ~ D R I C K .  May I first say, sir, that I, as the committee co~ulsel 

has pointed out, am chairman of the Military Law Committee of the 
Rar Association of the District of Columbia, and I appear here with 
the approval and consent of the bar association, through its board 
of directors. 

Secondarily, I would like to say I have read and am thoroughly 
conversant with and am whollv in accord with the statement made 
the other day by Mr. ~Cabatchkk, the secretary of the military law 
committee, and chairman of the subcommittee on administrative sep- 
arations from the service. That statement was authored by Mr. 
Kabatchnik, and a meeting of the military law committee unanimously 
approved it. 

529 



The one thing that I am particularly concerned about and would 
like to bring to the attention of the chairman is this matter of sub- 
pena power for the various separation administrative boards in the 
service. 

We feel that a lawyer faced with the defense of a case before an 
administrative separation board, being denied the right to subpena 
is denied the very heart of a defense which we, as lawyers recognize 
is necessary to the defense of any type of action particularly where 
the result of it may well be a separation from the service under condi- 
tions other than honorable. 

All administrative boards set up by the Con ress, the Federal Trade 
Commission, the Civil Aeronautics Board, a EC, all of them have 

KbE? B ower, and that subpena power extends over the United 
f course, as the Chair is so well conversant in the courts 

the subpena power is extensive, is used extensively and is essential. 
As I pointed out in my statement I recently completed the defense 

of a court-martial in this area in which we found it necessary to sub- 
pena witnesses from not only the continental limits of the United 
States, but from abroad for the defense of a court-martial. 

The courts-martial themselves, of course, have full subpena power. 
There is no restriction on them there except for sometimes the unavail- 
ability of a military witness because of the exigencies of the service. 
But, by and large, the power is unrestricted. But when it comes to 
one of these separation boards in which so many cases are heard 
resulting in the termination of a military man's career, when it comes 
to them there is no subpena power, there is no discovery procedure. 

We have even seen instances where a record of an individual, his 
military record was unavailable for inspection by counsel, simply 
because the excuse was given that it was either difficult to produce or 
it was too voluminous, and that in any event it would be before the 
board at  the time of the hearing, and you can read it at that time. 

I11 other words, do your research while you are in the presence of 
the board, which as I think the lawyers here well recognize is an 
impossible situation for a lawyer to properly prepare a case when 
he has to do it in the courtroom. 

I have also commented on and I would like to stress at  this time, 
may it please the Chair, that the article 32 investigator, which is the 
immediate procedure prior to the preferment of charges much in the 
nature of a grand jury, usually, well, always, is a single officer, ap- 
pointed by the prospective convening anthority, to make an investiga- 
tion of the facts to determine essentmlly if a prima facie case exists. 
And if he makes such a determination he then recommends that formal 
charges be brought and that it be referred to a court-martial or that 
i t  be dropped or a lesser court than a general court. 

I have recently had two cases to which I have alluded in my re- 
marks in which it was necessary to call civilian police, to interrogate 
them, they being the original arresting anthority. But by virtue of 
regulations particularly in this local area, the civilian police were not 
available unless they were subpenaed. 

The purpose, I bhink, essentially is to protect them from possible 
suit in a sense of coming in as volunteers to testify. So that it became 
necessary in these two cases to which I referred, both of which were 
Navy cases, to convene a court of inquiry, that being the only agency 
of the lowest agency that has subpena power. 



There you have three officers sitting instead of one, but essentially 
performing the same fnnction that the one article 32 investigator 
could perform. 

I submit, if nothing else than as a matter of economy, if the article 
32 investigator could be supplied with snbpena power he could per- 
fectly well function. Without it, of course, he is denied access to the 

1 very source of the information which led to the arrest and preferment 
of charges in these two cases which I have mentioned. 

I have cited from four cases, and I would just like briefly to com- 
ment on them again, each of them in this instance being an officer case 
rather than an enlisted person, but having to do with these adminis- 
trative discharges or administrative separations in the case of an 
officer. I feel they definitely point up the fact that these administra- 
tive devices are used in lieu of the more difficult proof which is re- 
q~lired in a court-martial. 

One was a lieutenant colonel in charge of a Reserve center. 
Because of differences of opinion, inspections were made, and as the 
result of inspections, charges were brought. The principal one for 
which he could have been court-martialed was that originally when 
he applied for a commission as a second lieutenant he falsified his 
record as to his educational attainments. He had stated that he was a 
college graduate whereas in fact it was demonstrable that he had 
never even gone to college. 

Then over the course of the years after that, as the Chair probably 
knows in the course of an officer's career he is required at various 
times, particularly for security investigations, to execute personal 
history statements in which again much of the same information is 
gone into including educational attainments and in each case he again 
stated that he was a college graduate. 

There was also a very serious question as to misuse of the unit funds 
in his outfit, which amounted practically to embezzlement, and also 
e relatively minor charge that he had misused Government transpor- 
tation for personal use. 

Two of those charges were definitely charges of the nature that 
would amount to a court-martial, could be brought under a court- 
martial. Instead he was called upon to show cause why he should not 
be removed from the active list. Why he chose this course of action I 
am not in a position to say, but he accepted it. He felt, in effect, that 
there was no use fighting it, so he accepted it and he was removed 
from the active list. 

Then proceedings were brought to take even his commission away 
from him administratively. He fought that and as it so happened he 
was successful. 

Another case which I have cited, and I think is a shocking case, was 
a major. He was rotated back to the United States in the usual course 
of rotation of service, and after he had been back here a number of 
months charges were preferred against him alleging that he had en- 
gaged in homosexual activities with nationals in the country to which 
he had been assigned overseas. 

This selection process is an interesting process in itself. It is called 
selecting you to show cause. It is sort of an odd type of selection, but 
that is what it is called. You are selected by a board of five general 
officers to show cause and you may at that point resign under condi- 



tions other than honorable, but you state you are doing so to escape 
trial by general court-martial or you may elect to appear before a 
board of three general officers. 

This officer so elected and he appeared before the three general 
officers and the evidence, and this is what I think is shocking, were 
Thenno-Fax copies of statements given to service investigators by these 
nationals in which they alleged the occurrence of these events overseas. 

They were unsigned because the Thermo-Fax didn't pick up the sig- 
nature, the written inked signature. 

They apparently were Thermo-Faxed before the oath was adminis- 
tered because there was no indication that an oath had been adminis- 
tered, and, of course, they were Thermo-Fax, not even originals, and, 
as was pointed out by his military counsel before the first board, they 
could easily have been produced right there on the base where this 
hearing was being held. 

There was no way of looking to the credibility of the witnesses, and, 
of course, the witnesses themselves were overseas. The investigators 
were also overseas and their appearance before the board was refused. 

So that on the basis of unsigned, unsworn, Thermo-Fax copies this 
officer was relieved of his commission. 

Still a further case that I have indicated was a captain, who mas 
called upon also to show cause why he had falsified his original appli- 
cation for a commission, in stating his educational attainments. Also 
that he had neglected or deliberately overlooked setting forth a nun?- 
ber of different jobs that he had had so he had a faulty chronolog~r in 
his employment and also he had failed to state that he had a conviction 
for forgery. False official statements are subject to trial by conrt- 
martial but instead he was called upon in this administrative proceecl- 
ing to show cause why he should not be relieved from active duty a i d  
thereafter have his commission stripped from him. 

He  did defend the case, and as it so happened he came through suc- 
cessfull . 

One Znal one that I did not mention in my statement to the comrnit- 
tee, and which I would like to briefly state now, involved a full colonel 
~v i th  18% years' service. He  was the commander of a base. He had 
previously gone before one of these administrative boards which al- 
leged that he should show cause why he should not be relieved from 
active duty as a colonel, because of his ineffectual handling of his posi- 
tion ancl in that he showed traits not requisite to his command. 

Nonetheless, of course, he had, by the same group that were asking 
him to show cause reached the rank of full colonel. 

He  faced that board with military counsel and came out success- 
fully. He was then allowed to go back to his regular assignment,, ancl 
then one night while returning to his base from a card game he ~nacl- 
vertently went down a one-way street in a small town in the South, 
ran through a red light, and when the civilian police caught up with 
him he mas alleged to have assaulted the two individuals. 

Being in the rank that he was, the commander of a local base, it hit 
the headlines immediately of the papers and of the nearby papers 
where his command level was. 

He  was called upon to show cause why he should not be relieved 
because of his assnlt of civilian police and violation of local traffic 
regulations, all the subject of a oourt-martial. But he was asked or 
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required to show cause why he should not be relieved, and in that board 
hearing the earlier case was all reopened, read into the record, as a 
basis of this new proceeding, together with what had occurred in this 
particular instance and as a result of which he was relieved of his com- 
mand and thereafter stripped of his commission through another ad- 
ministrative regulation. 

All of those, we submit, are instances where administrative separa- 
tions are used in lieu of a court-martial particularly where the evi- 
dence may be a little shaky as to whether a conviction could really be 
sustained under the scrutiny of a board of review or even later the 
Court of Military Appeals. 

If I may now pass to another subject. Two of our services have been 
using for some time, and the witness here before you has had personal 
experience with them, the so-called circuit judge system, whereby legsd 
officers are designated by the Judge Advocate General to act as law 
officers of general courts. 

They come out of the Office of the Judge Advocate General. They 
are not susceptible to command control of the individual convening 
authorities in cases where they are being tried. We of the Military 
Law Committee feel that this is a very effective system. The com- 
mand influence, the command control problem that so often arises, me 
think is largely obviated by this system, because this officer is not in 
any way answerable to the commander in the particular area in which 
he is trying a case. 

His efficiency reports or effectiveness reports, which is always a mat- 
ter of concern to an officer, are made out by the Judge Advocate Gen- 
eral and not by the local commander where he may be trying a case. 

The question arose whether or not it would be advisable to have these 
officers or these judges civilians rather than military officers. I n  the 
experience that I have had, I feel that the system has worked very 
well, and unless there are some abuses of which I am unaware, which 
have come to the attention of the committee, I would favor continuing 
them as militmy officers, law officers, rather than creating a new jndi- 
ciary in a sense, by setting up of civilian judges to hold those posi- 
tions. In  that connection, I do concur and our committee concurs with 
the testimony which was given the other day by one of the judges of 
the Court of Military Appeals, and that was in the recommendation 
that the boards of review, the intermediate appellate authority which 
now exists, be made a judiciary with probably the same rank as c i r c ~ d  
courts of appeal. 

I have in many instances, in addressing a court-martial, pointed out 
to them that they are on the same level, the same jurisdiction, have 
the same authortiy as a U.S. District Court. They sitting as a Federal 
court of primary jurisdiction. Where there is an apeal as a matter of 
right to the Boards of Review, I think very well that they should, for 
the sake of continuity, for the sake of experience, be recognized as 
Circuit Courts of Appeal, and be probably staffed by civilians. I f  
some part of them were continued as officer panels, at least that a mini- 
mum period of time be set that they wonld sit on such a board so as 
to give then1 more continuity and more experience in the handling of 
reviews of courts-martial. 

I was very interested in the colloquy between the chairman and 
Senator Keating the other day, in which Senator Keating brought 
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out the fact that he had read an article in which this committee's 
efforts were criticized as being in effect a mollycoddling of the service 
and by an effort to sort of be mother hens to servicemen. I agree cer- 
tainly that tliis is not the purpose of tliis committee in any way. 

I do feel that there is in what I may characterize as the military 
mind a feeling that when a man in the service gets in trouble of some 
type, it is essentially and in tlie view of many wholly a disciplinary 
matter. There is no question in my mind, I have been in the Service 
myself, I have been around the Service a great deal, there is no ques- 
tion but that if our armed services are to serve the purpose that they 
do of the defense of our country, discipline is absoluetly paramount. 

But I feel this, and I will analogize it with a civilian situation if I 
may : I feel that once a man has gotten into trouble which is trouble 
of a nature cognizable under the Uniform Code of Military Justice that 
i t  then no longer is a disciplinary matter but i t  is then ,z legal matter 
and I analogize it to the civilian setup. 

The police of our community are essentially there to preserve the 
peace, maintain discipline in a sense. But once a man is arrested for 
the violation 01 a law by civilian police, tlie law is very clear that lie 
must immediately then be taken before a committing magistrate. The 
effect is to take hiin out of the hands of the disciplinary authorities, 
put him before a man who is in a position to say from a review of the 
the facts that the police tell him, there is a prima facie case and he 
will hold i t  for the grand jury or dismiss the case or whatever. 

So in the military, I feel that once a person has violated the mili- 
tary code or committed an offense which would be considered such 
as common law, then it is out of the hands of the disciplinary authori- 
ties and should be in the hands of the legal authorities of the service. 
Every requirement of law should be rigidly met and his rights sliould 
be just as equally protected as they would be in civilian life. 

I feel that it is mucli the same and should be tlie same, as the division 
of powers in the civilian government, the executive, the judicial, and 
the legislative, and that there should be ,z legal system set up in tlie 
services which would handle these matters exclusively as legal matters, 
aside from the pure discipline feature. 

I was asked to comment on, and I will very briefly, the matter of 
the lecturer system which has been used by some commanding offi- 
cers and by some staff judge advocates to prospective members of 
the court. 

I condemn it, I feel it is improper, and here again I revert to my 
civilian experience. I feel that the practice would be the same as if 
a judae in a civil court were to c d l  the jury into his chambers and 
say: '%ow, you are about to try a case for murder. Murder is a 
heinous offense. We expect that murder will be stamped out and 
i t  is your duty as members of this jury faced with this problem to 
help us stamp it  out." 

I t  is the same sort of tliing. 
Now, i t  is true that our civilian judges give general instrnctions 

to a jury as to what their function generally is as jurors. Particu- 
larly is this so when a new jury is empaneled, one that has probably 
not had a gre8t deal of exeprience in trials of cases and trhe judges 
generally outline their duties to them as jurors. I think that is ap- 
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plicable also to a military jury in a sense which a court is, or a 
court-martial, and if such instructions are deemed necessary. 

I had a11 example very recently, in which the law officer, in the 
presence of counsel, in open court, and on the record, stated to the 
members of the court essentially what their functions were, and that 
they were not, of course, to jump to any conclusions, that they were 
not to permit anyone to talk to them about the case, they were not 
to talk among themselves and they should keep an open mind until 
all the evidence was in and they had received instructions from the 
court and heard the arguments of counsel. 

I feel that is proper to do, .particularly in open court and in the 
presence of counsel who are in position to object should improper 
remarks be made to the jurors or the members of the court. 

I believe that basically completes my statement, Mr. Chairman, 
and I would be very glad to answer any questions that you or your 
staff might have, sir. 

Senator ERVIN. Off the record. 
(Discussion off the record.) 
Senator ERVIN. Back on the record. 
I infer, Mr. Kendrick, from what you state very clearly, that in 

your opinion, the handling of this question of undesirable discharges 
should be left in the first instance in the hands of the military, sub- 
ject to such safeguards as would make it certain that the man whose 
fate was involved in the case should have reasonable opportunity 
through subpena powers, and through the assistance of counsel, to 
present whatever defense he has, to present I-Lis cause, and also sub- 
ject to the right to have some review by a tribunal in the nature of a 
board of review. 

I s  that correct ? 
Mr. KENDRICE. I believe that accurately states it. Yes, sir. 
Senator ERVIN. I am inclined to agree with you on that because 

I wouldn't favor giving somebody control over the military. I think 
from all the evidence we have taken that the Uniform Code of Mili- 
tary Justice has been working fairly well, and that the U.S. Court 
of Military Appeals has been doing a good job in this field. 

As a matter of fact, I have their reports and have tried to read as 
many of the cases as I can. 

Mr. KENDRICK. I think that is true. 
My only concern, there are so many cases resulting in separation 

but never under the Uniform Code and never subject to renew by 
boards of review of the Court of Military Appeals. 

Senator ERVIN. Yes. 
As a matter of fact, under the present law the Court of Military 

Appeals has no jurisdiction over a separation from the service 
administratively. 

Mr. KENDRICK. That is correct, sir. 
Senator ERVIN. I think you spoke of two of the services which have 

set up a system under which they had a law-trained man who was in 
the service and part of the service, and who acted in these matters in 
the first instance. Do you think that system has worked very well in 
the two services ? 

Mr. KDNDRICK. YOU refer to the circuit judge system as i t  is popu- 
larly called? 



Senator ERVIN. Yes. 
Mr. I~NDRICK. Yes, sir, I do. I have had personal experience with 

it and I think it is a very effective system. 
Senator ERVIN. This has been a very interesting investigation to 

me. I have a very high respect for the military; I have a very high 
respect for the judge advocates. As a matter of fact, I have a son 
who is a Major on the staff of the 30th Division. He is one of the 
judge advocates of the 30th Division, in the National Guard; I have 
a son-in-law who was trained in the Navy school at  Rhode Island- 

Mr. KENDRICK. Newport. 
Senator ERVIN. Who is now a service reservist in the Marine Corps 

and he has had a lot of trial experience on both sides of the service, 
and I think that most of our trouble arises in cases like this in not 
having the right kind of system setup. 

The great majority of the people in the military, and not in the 
military, want to do the right thing, but there are certain fundamental 
things that are basic to law and one is that a man should have an 
opportunity for notice and an opportunity to be heard, and I would 
hope that the military services who do not have the systems you men- 
tioned about the law officers would set up something like that. 

I certainly agree with the fact that a man, whatever he is, is entitled 
to a basic constitutional right, such as due process. 

I certainly wouldn't want anything done to force the military to 
give an honorable discharge to a man who ought to have a dishonor- 
able discharge. 

Mr. KENDRICK. That is correct. I agree with that. 
Senator ERVIN. And I certainly concur in the very fine statement 

you made about the necessity for discipline in the Armed Forces. 
I n  most all petty offenses, I think all of these troubles could be 

worked out better through sort of an optional method of what we used 
to call company punishment, where a man gets his option to take a 
summary court or receive the punishment, disciplinary punishment 
prescribed by his commanding officer. Most of them would take dis- 
ciplinary punishment because it is not put on their records and in the 
hands of a wise commanding officer it is a much better altern a t' ~ v e  
than trial before the lowest court, such as your summary court. 

Mr. KENDRICK. Sir, if I may differ with you in just one respect; 
that is put on the record, and has been used in some of these admin- 
istrative proceedings as a basis for separation, the fact that he has 
undergone such previous unitive action by summary court. 

Senator ERVIN. It may 73 e put on the record if they try him later; 
but I used to have to enforce it in the National Guard very rarely and 
we didn't make a record of i t ;  and some of the services do not, as I 
have heard in testimony. 

I f  a man has been troublesome to them and they bring him up later, 
why they show all of these things. It ought not to be considered 
against him, though. 

Mr. KENDRICK. NO. It shouldn't, that is the point. 
I n  the regular service books which are used for enlisted personnel, 

there is a page for that very thing to be entered, and that goes right 
through his service career. 

Senator ERVIN. DO you have any questions? 
Mr. CREECH. Yes. Thank you, Mr. Chairman. 
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Mr. Kendrick, in continuation of the chairman's question, with re- 
gard to the circuit judge system, you have indicated that you feel that 
it works well. 

I wonder, sir, if you feel that this system could be used effectively, 
or should be used, in connection with the administrative discharges. 
I mean a similar system providing for boards? 

Mr. KENDRICK. Yes, I think it could be, and I think i t  would lend 
that degree of le a1 guidance which we feel doesn't exist now. 

Mr. CREECH. 8 ir, do you feel that it could also be used in matters 
not referred to general courts-martial, such as special court-martial 
matters. 

Mr. KENDRICE. Well, I think this, Mr. Creech. 
Where you get into the legal field you have got to have lawyers. I 

mean if you go before the police court here this morning charged with 
failure to observe a stop sign or whatever, you have a magistrate there 
who is a legally trained man. 

Under many circumstances you would have the case presented by 
an assistant corporation counsel who, of course, is a lawyer and you 
are entitled to counsel of your own, either by appointment or by re- 
tention. I feel that where you get into any phase of the legal area 
you should have lawyers, someone legally trained who is there to at 
least administer the thing. 

Mr. C ~ C H .  Sir, you have indicated that you and the members of 
your committee feel that all separation-type administrative boards, 
as well as the boards for the correction of military records, shonld have 
full subpena powers. 

This subject is one about which the subcommittee has received con- 
flicting points of view. It has been said by some of our witnesses that 
there would be abuses of this power, that in some instances this might 
be used as a harassing technique in asking to subpena numbers of 
witnesses in various parts of the world. 

I wonder, sir, do you feel there should be any limitations placed 
upon this power ? 

Mr. KENDRICH. I f  I may answer you in this m?y : We have an at- 
torney who practices here in Washington, who will remain nameless, 
but what I am about to say may indicate who he is, who follows a 
practice invariably of snbpenaing everyone he can possibly get his 
hands on including the judges 'of the court in which he is trying a 
case to the point where i t  becomes a farce. 

Well, that, I feel, is a matter for control of the judicial officer before 
whom he is appearing. I f  he just lets it become a farce why that, 
of course, is unfortunate. 

But if he is any kind of judge he will weed out and deny and quash 
subpenas where they are issued, obviously for the purpose of harass- 
ment. And I think the same would be true here. 

I don't think there should be built-in limitations on the subpena 
power because no matter how carefully it was gone over in building 
limitations you couldn't possibly anticipate all the possible eventuali- 
ties which would come out which would lead to a burden and abuse. 

But I think that's np to the board or the court or whomever he is 
appearing before, to regulate that, with the idea that if they, in turn, 
abuse their discretion they are subject to review and the case may very 
well be reversed because of that abuse of discretion. The same would 



be true if a judge in a civilian court were to quash a subpena, he is 
subject to review when i t  gets to an appellate court. 

So, I don't think there should be, as such, limitations. 
Mr. CREECH. Sir, you said that the Navy, for one, has a procedure 

whereby, when 'a case is such that there is evidence which can be pro- 
duced only by the issuance of a subpena, a court of inquiry usually 
comprising three officers is convened. 

I should like to inquire, sir, do the other services utilize this pro- 
cedure as well ? 

Mr. EIENDRICE. I don't believe they do. 
I know that this particular provision is contained in the Navy 

supplement to the manual for courts-martial, and I am not offhand 
certain about the other two services. 

Mr. CREECH. I gather from what you have said here that you would 
feel it would be desirable for them to do so. 

Mr. KENDRICE. I think the article 32 investigator should have sub- 
pena power and it would obviate the necessity of three officers sitting 
when one could perform the same function. 

Mr. CREECH. But in the absence of changing article 32 ? 
Mr. KENDRICE. Well, yes, I think without question. 
Mr. CREECH. Sir, I would like to inquire for the record what type 

of discharge did Colonel One, whom you describe, receive and under 
whak conditions was he dischar ed ? 

Mr. CREEGH. Yes. 
f Mr. KENDRICE. Colonel One. 

Mr. KENDRICH. He was relieved of his active duty status as a lieu- 
tenant colonel. He was relieved of active duty without severance pay 
or entitlements of any sort. Then a further proceeding which he 
elected to fight, was one that would have relieved him of his commis- 
sion, and he was successful in that. I t  so happened that he had, prior 
to being commissioned, been an enlisted or an NCOl a noncommis- 
sioned officer. He then went back to his noncommissioned status, 
which he was able to continue until retirement time, and then h a v i ~ g  
had the reserve commission of a lieutenant colonel, he retired wlth 
benefits of that rank. 

Mr. CREECH. What type of discharge was it when he retired at that 
time ? 

Mr. GNDRICE. Well, that was honorable. 
Mr. CREECH. An honorable one? 
Mr. KENDRICK. Yes. 
Mr. CREECH. SO he did receive an honorable discharge? 
Mr. KENDRICE. Yes, that is correct. 
Mr. CREECH. NOW, sir, on the third case which you mention, Major 

Three, again with regard to the subpena power, even had he had the 
subpena power, I gather from what you say there that he was dealing 
with foreign nationals. 

I wonder, sir, what procedure you would suggest to overcome this 
difficulty ? 

Mr. KENDRICH. Depositions. 
Mr. CREECH. Depositions? 
Mr. KENDRICE. Yes, sir. 
That would be a part of the discovery procedure that we favor. 
Now, as to the service investigators themselves, they could be sub- 

penaed with relative ease. 
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Mr. CREECH. SO in addition to subpena powers, you feel that the 
de osition should be introduced also ? 

&r. KENDRICK. The right to take them, yes, sir, as it is provided for 
in the Uniform Code. 

Senator ERVIN. If  I may interrupt at  this point, the subpena power, 
it seems to me, would be advantageous to what I would call the prosecu- 
tion as well as to the defense in matters before the board. 

Mr. KENDRICK. I think that is correct. 
Senator ERVIN. Because both sides have difficulty in getting certain 

recalcitrant witnesses to come to the hearing. 
Mr. KENDRICK. Very true, sir. 
I think-well, as a lawyer it is the only way to present a fully devel- 

oped case from both sides. 
Senator ERVIN. I am sure you have had the same experience in the 

practice of law, you have had experience that they wouldn't tell you 
anything about a case until you put them under subpena ? 

Mr. KENDRICK. That is very correct, sir. 
Senator ERVIN. Further questions? 
Mr. CREECH. Mr. Kendrick, you have spoken here about command 

control, and the desirability of placing the court-martial under a legal 
officer. 

I wonder, sir, going back to commandcontrol over the courts- 
martial, how do you feel the members of the court-martial should be 
appointed and, if we are to avoid command influence altogether, who 
should make the decision to refer cases for trial in the first instance? 

Mr. KENDRICK. Well now, if I understand your question, it is two- 
fold; is it not? Who should decide to refer a case for court-martial, 
and who should determine the selection of the court ? 

Mr. CREECH. Yes, sir. 
Mr. KENDRICK. Well, right offhand I don't know that there is any 

way of avoiding the present system of having a convening authority 
refer a case for trial. I n  the way the military structure is, i t  probably 
is as logical a way as any to bring it to a head. 

As for the selection of the court members, that is something that 
has worried me for a long period of time. I recently had an instance 
of it where it was pretty obvious that the court was being selected by 
the officer who was going to have to review it later for the convening 
authority. I think that possibly, if a purely legal department, call it 
JAG or whatever you would call it, were set up into which all of the 
legal aspects of an individual service or the services combined were 
put, then some way could be devised of having officers selected by that 
department for service, much as a jury commission operates out of our 
Federal courts with a panel that they pick by means which are not 
normally known to the public, but a panel for each month from which 
jurors are selected, so that ;you would not have that possibility of some 
command influence over officers in a particular command who were 
selected by their senior officer to serve on a court which he has 
convened. 

Mr. CREECH. Sir, with regard to senior officers' influence over mem- 
bers of the various boards of review, what is your feeling, your opin- 
ion with regard to the raking system whereby in  some mstances the 
chairman of the board of review rates junior members of the board? 

I n  other words, their efficiency or  performance ratings. 



Mr. KENDRICH. Now, you are speaking of the boards of review in 
the Pentagon itself? 

Mr. CREECH. Yes. 
Mr. KENDRICH. Well it perhaps is not the best system, but I think 

the man who is immediately a senior has got to be relied upon for 
some comment on the service of his juniors, and I don't know that 
you can avoid it particularly, because he certainly is most conversant 
with their work, and I can see that abuses might creep in and there 
might be the possibility, again, of some command influence by virtue 
of his seniority. 

But I don't know that you can avoid it particularly. Everybody 
in any establishment is rated by someone senior to them. 

Mr. CREECH. YOU feel there is no particular objection or you fore- 
see no difficulty in adequate rating if it isn't done by the senior mem- 
ber of the board? 

Mr. KENDRICK. There is a possibility of some diEculties, but I 
don't know that there is any inherent problem there or at least I don't 
feel that there is. 

Mr. CREECH. I would like to clarify for the record this case which 
you mentioned of the colonel who had 18% years7 service. You indi- 
cated that he had been arrested by civilian police and charged with 
certain acts. You did not state whether-he mas convicted of these 
by the civilian court. 

Mr. KENDRICH. It didn't go into a civilian court. It was directly 
turned over to the military. 

Mr. CREECH. It was turned over to the military? 
Mr. KENDRICK. Yes. 
&. CREECH. I see. 
Senator ERVIN. It would be pretty hard to devise any system in 

which vou wouldn't have a convening authoritv. isn't that so 1 " z 
Mr. KENDRICH. Well, I think that & true. 
Senator ERVIN. YOU would have to make a fundamental alteration 

in the structure of the Armed Forces to reach that point. 
Mr. KENDRICH. Unless-no, I think I agree with you, Mr. Chairman. 
Senator ERVIN. I n  other words, of course, the administration of 

justice is the primary purpose of establishing civil governments but 
the administration of justice in the Armed Forces is for the purpose, 
either of enforcin discipline or ridding the service of persons who 
are unsuited or u I$ t for military or naval service. 

Mr. KENDRICK. Yes, sir. 
Senator ERVIN. And in the very nature of things a man who is 

charged with the responsibility for the men is going to have to have 
enough supervision here to ascertain, either through himself or 
through another officer in his command, whether there 1s any sufficient 
basis in the first place to prefer charges against a soldier. 

Mr. KENDRICK. Yes, sir; I think that is right. 
Senator ERVIN. I just wonder if we can't Indulge in the presumption 

that, in the great majority of cases, convening authorities are desirous 
of having justice done. 

The convening authority is as equally concerned ordinarily with a 
man's vindication, if he should be vindicated, as he would be with 
his conviction, if he should be convicted. 



Mr. KENDRICE. Well I would agree with you by saying that I think 
basically most men are fair minded. I do feel that there is this 
comingling of the idea of discipline with justice in which justice 
suffers. 

Senator ERVIN. B L I ~  it's one of these fields, though, to a certain 
extent like the subpena power, where the law has to repose power in 
some person or some agency. I t  is impossible to prevent all abuses 
of that power. 

I n  other words, we are not smart enough to prevent all abuses of the 
use of power. 

Mr. RENDRICK. I certainly agree with you. 
Senator ERVIN. I certainly agree with what you said about the sub- 

pena. You have ordinarily got to leave those things up to the dis- 
cretion of individuals. 

Fortunately most individuals exercise their discretion very wisely. 
You sometimes have a bizarre person. I remember me had one per- 
son who subpenaed me-there were 13'7 of us-to court to produce 
a certified copy of my oath as a Member of Congress, which I had 
taken orally; and it was a matter that none of us knew anything 
about so the judge who handled the thing-I thought very mell- 
just told counsel to state what he expected to prove by each of us, 
to state it, and it turned out he didn't expect to prove anything by 
each of us. 

I think we can agree with this. We would like to see a system 
devised, if humanly possible, which mould interfere at  a minimum 
with the basic necessity on the part of the military or the naval author- 
ities to perform their functions and to compel such discipline as the 
performance of their function required, without sacrificing the basic 
constitutional rights of persons involving our concept of due process. 

Mr. KENDRICE. Yes, sir; that would be utopia,.of course. 
Senator ERVIN. It would. And it is a situation that calls for a lot 

of serious thought and serious study. The attainment of this goal 
is what this committee is fundamentally interested in;  and that is 
what the bar is fundamentally interetsed in;  and that is what the 
Armed Forces have assured ug through their judge advocates who 
have appeared here, they are interested in. By a consideration of 
all these points, we hope to reach some kind of a solution for a most 
difficult problem. 

Do you have any questions ? 
Mr. WATERS. Thank you, Mr. Chairman. 
Mr. Kendrick, perhaps you could tell us, based on your experience, 

have there been some indications that the servicemen who might be 
adversely affected by a h d i n g  of the board of review are not gen- 
erally furnished with the conclusions of law on which this board 
relies prior to the time they are forwarded to a higher authority? 

Have you had some experience in that connection, slr ? 
Mr. KENDRICK. NOW, you said board of review; I wonder if you 

don't mean Board for Correction or Discharge Review ? 
Mr. WATERS. Yes, sir. 
Mr. KENDRICE. Because the boards of review, I believe in all in- 

stances, write opinions, but as to the other, yes, I have had that experi- 
ence. It is just a fiat, no relief and that is it, without any basis being 
given for it. 
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Mr. WATERS. I n  that connection, do you feel it would be desirable 
that some conclusions or findings of fact be made available so that the 
higher authortiy would have a transcript of the evidence or its salient 
points made available to it ? 

Mr. KENDRICK. Well, when you say higher authority, I assume you 
mean the Secretary. Of course, they are designees of the Secretary 
of the particular service involved, and if we indulge in the pre- 
sumption that the Secretary, in fact, reviews their findings without 
some fhdings, I don't know what he would have to review; so,.yes, 
I think there should be some basis or bases, stated for their conclusions. 

Mr. WATERS. Based on your experience, do you have any comment 
on the composition of the correction boards? 

Mr. ~ N D R I C K .  Yes, I do. I think they should be given a longer 
tenure simply to better acquaint themselves with their duties. To g v e  
them more of an overall approach to the general problems that come 
before the board for the correction, and just as in any type of estab- 
lishment, that is, reviewing an overall picture until they have had 
some experience, they just don't have the know-how to carry out their 
function, I don't believe. I think they should be given more tenure. 

I have the feeling with so many of them that maybe at  the last 
minute someone is pulled out of the section on analysis of some branch 
to sit on a board for correction. 

The chairman of most of them continue on for a fairly good period 
of time. Usually the executive director, whatever his title may be 
called, is there for a good period of time although he doesn't vote. 

But I feel that essentially tenure is one thing that is important 
with them. 

- 

Mr. WATERS. I n  connection with the possibility of the Navy Judge 
Advocate Corps being formed, do you have any comments on the 
desirability or feasibility of such a separate corps for the Navy? 

Mr. KENDRICK. Yes, I feel very strongly on that subject. 
I so happen to teach at  the George Washington University, and we 

have had over the course of the years any number of marine and 
naval officers take the law course. It has always appalled me, that in so 
many instances, once they have gotten their degree and they pass the 
bar, and I have one particularly in mind who is a flier, who was 
immediately taken back and put on flying duty and until very 
recently had had no legal service whatsoever. I understand he is now 
performing legal duties. 

But I t l~ink that the so-called legal specialist system that there is 
at the present time in the Navy, would be better "beefed up" by having 
a JAG Corps in the Navy itself, as there is in the Air Force and in the 
Army. 

Mr. WATERS. Thank you, Mr. Kendriclc; thank you very much, Mr. 
Chairman. 

Mr. CREECH. Mr. Kendrick, I noticed you have endorsed the state- 
ment made by Mr. Kabatchnik, and I wonder, sir, if there were any 
further comments on that statement. I see that he is accompanying 
you. 

I s  there anything further which was to be added to that statement 
by you or by him ? 

Mr. KENDRICK. NO, other than to again reiterate that we feel very 
strongly on this subpena power and the power of discovery similar 
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to what there is provided under the Uniform Code insofar as these 
boards are concerned. 

Also that I think that there should be either rules of procedure or 
a code of some sort set up to guide these boards in their deliberations, 
to set standards by which a lawyer who appears before them can intel- 
ligently defend a case and know what the standard is for bringing a 
person before it and what the standards are for the procedure of the 
board, and also one matter that Mr. Kabatchnik did, I believe, touch 
011 and that is in regard to article 32, which is as you probably remem- 
ber, the warning article whereby an investigator is required to warn 

member of the service that he does not need to make any statement 
but if he does it may be used against him. I have seen too many 
instances, and I thmk probably all of us have who handled military 
cases, where that is given out in almost a singsong fashion much as 
you would, and I don't say this irreverently, but much as a child 
would recite the Lord's Prayer without any real thought of the mean- 
ing behind it. I have seen instances in the service where they hand 
him a slip of paper and say, "Here, read this," and it states on here, 
LLI have been advised of my rights," and so on, not really knowing 
whether some young kid, perhaps, can intelligently understand what 
heis readin . 

I have fe f t, I have had an instance a year or so ago, where an officer 
was advised in much that same fashion and he asked to be allowed to 
consult counsel which is, of course, very important and as Judge 
F'erguson, I believe, the other day said, that the time when a man 
needs counsel most is when he is arrested. 

Well, they didn't deliberately refuse counsel because they were 
familiar with the Gunnels and the Rose cases, but they made it so diffi- 
cult that he finally abandoned his request for counsel and allowed 
himself to be interrogated. 

I think that definite provision should be made at that point for 
someone to definitely consult counsel to see if their rights have been 
invaded before they are brought in, not forced but brought in to  make 
a statement. I believe other than that I can only say that I do concur 
completely with Mr. Kabatchnik's statement. 

Mr. CREECH. Thank you. 
Senator ERVIN. Mr. Kendrick, the committee is deeply appreciative 

of your appearing before us to give us the benefit of your experience 
and study and observation on these very serious problems. 

Mr. KENDRICK. It has been an honor to appear before you, sir. 
(The prepared statement of Mr. Kendrick follows :) 

WASHINGTON, D.C., March 5, 196% 
Hon. SAM J. ERVIN, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on, the Judiciary, 

U.S. Senate, Washington, D.C. 
DEAR SENATOR ERVIN: Your staff asked me to supply some material, by way 

of personal biography, in connection with my proposed testimony before your 
subcommittee on March 6,1962. 

I was born in Washington, D.C., on September 25, 1917, and was educated in 
the public schools of the District. I received both my A.B. and LL.B. degrees 
from the George Washington University. I entered the U.S. Army as  a private 
on May 3, 1943, and was separated from the Army in May of 1946 as a first lieu- 
tenalllt in the Military Intelligence Service. I resigned my Army commission in 
March of 1951 in order to accept a rommission as  a captain in the Judge Advo- 
cate General's Department of the Air Force of the United States. I thereafter 
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remained active in  Reserve duties, being assigned a s  a mobilization assignee 
a s  an appellate defense counsel. Upon my separation in 1946 from the Army, I 
entered into the private practice of law under my own name and so practiced 
until 1950 when the present firm, of which I am a partner, was formed. During 
the years of my practice, I have acted a s  defense counsel in  general courts- 
martial a s  well a s  appearing before administrative separation boards of the 
several services, in  addition t o  discharge review boards and boards for the cor- 
rection of military records. I have been a member and am currently the chair- 
man of the Military Law Committee of the  Bar  Association of the District of 
Columbia. 

I have read and am thoroughly conversant with and endorse the statement 
made by Niel B. Kabatchnik, Esq., secretary of the military law committee. 

I should like, initially, to  comment on the committee's interest in  the subject 
of the granting of subpena power to the various administrative boards concerned 
with the separation of servicemen a s  well a s  the several boards for  the correction 
of military records. The military law committee, of which I am chairman, has 
canvassed i ts  members and they a r e  of the -opinion that  all separation-type 
administrative boards a s  well a s  the boards for  the correction of military records 
should have full subpena power. We believe that  this view is also endorsed by 
the Judge Advocates General, which was expressed to the members of the mili- 
t a ry  law committee a t  a meeting of the committee which was held with the 
Judge Advocates General o r  their designated representatives in  January 1962. 
I t  is  felt that  substantial prejudice results when the right to  subpena persons 
and documents is denied to a serviceman who is faced with defending against 
charges which may well result i n  his separation from the service under condi- 
tions other than honorable. Ofttimes the very key to a successful defense is  
denied to the serviceman by virtue of his inability to require production of the 
evidence by the issuance of a subpena. This witness is acquainted with a num- 
ber of instances where a witness could not be produced before a separation 
board because of unwillingness to testify or not being reasonably available, and 
the only way to correct a situation would be by the issue of a subpena. As a 
consequence the serviceman has been unable to give the full and complete picture 
to  the board sitting in judgment of him. Of course, in a general court-martial 
full  subpena power exists. I n  fact the witness recently completed the defense 
of general court-martial in  which witnesses were subpenaed not only from 
various parts of the continental United States but also from England and Ger- 
many. However, a s  will be pointed out later on in  this testimony, there a re  
many cases which result in  a less than honorable separation from the service 
but are  accomplished by means other than a general court-martial. We fully 
believe that  legislation should be introduced, and, if the committee would care 
for  us to  do so, we mill draf t  it, providing for subpena power for not only the 
various administrative boards, but for  the so-called article 32 investigating offi- 
cer. I t  is believed that  a n  article 32 investigator should be armed with subpena 
power i n  that  without such power the investigator himself is ofttimes denied 
access to the direct testimony of persons who could shed valuable light on the 
case being investigated. The Navy, for  one, has  a procedure whereby if a case 
is such that  there is  evidence which can be produced only by the issuance of a 
subpena a court of inquiry, usually comprising three officers, is convened. This 
court does have subpena power, but the same result could be achieved by the 
granting of a subpena to a single investigating officer and thus obviate the time 
and expense of having two additional officers sit on the court. This witness is 
familiar with two of such recent cases in  the local area in  which it became 
necessary to interrogate civilian policemen a s  to their knowledge of the alleged 
offenses. The only way that  the police could be produced was to direct their 
presence by a subpena, and in each instance it finally became necessary to  con- 
vene a three-man court a s  a single investigating officer was powerless to issue 
a subpena. The subcommittee has asked for  my comments on the use of various 
types of elimination procedures and administrative discharge boards a s  substi- 
tutes for courts-martial. I have gone through my own files and have selected 
a number of cases on which I would like to comment, and, in  view of the fact 
that  they are  actual cases, I would refer to  them by number rather than by 
name. 

Colonel One was a Reserve officer on extended active duty a s  the commander 
of a Reserve center. H e  hqd a t  the time been on active duty for 18 years and 
had achieved an outstanding record. As a result of a n  increasing lack of harmony 
among the civilian reservists in his unit, a series of inspections were made by 
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colonel's superiors. Subsequent to the inspections, charges were preferred 
against him under an administrative regulation directing him to show cause why 
he should not be removed from the active duty list. Among the charges on which 
he was to show cause was one that he had falsified his educational qualifications 
when he first applied for a commission. This same falsification was continued 
throughout the years in a number of personal history statements which were 
required for security purposes. There was also an allegation that he had used 
a Government staff car for personal trips and that there was a question regard- 
ing the improper use of his unit's funds. Any one of these charges would be the 
subject of a court-martial, assuming that there was sufficient evidence to support 
the charge. However, administrative proceedings were brought in lieu of a 
court-martial. Whether this officer exercised sound judgment at  this point is 
difficult to say, but he accepted the administrative action and was removed from 
the active duty list. Then proceedings were commenced under a different regula- 
tion to sstrip him of even his Reserve commission. He decided to fight this 
action because this would also materially aEect his retirements rights. He was 
successful in the defense of this action and was retained on the Reserve list 
and was able to finish out his years until he was retired and under the provisions 
of law which permit one to retire with the benefits based on the highest rank 
attained he retired as a lieutenant colonel. 

Captain Two was called upon to show cause why he should not be removed 
from the Reserve officer list in that when he applied for a commission while he 
was in officer candidate school he made a number of misstatements as to previous . 
employers and the reason for termination of employment, together with his 
failure to list a conviction for forgery before entering the service. Making false 
official statements is an offense under the Uniform Code of Military Justice for 
which a serviceman may be court-martialed. Nonetheless, this officer was 
called upon to show cause why he should not be removed from active duty through 
administrative procedures. He successfully defended the case. 

Major Three was rotated back to the continental United States from over- 
sea duty and some months after his return he was called upon to show cause why 

' he should not be removed from the active list. The charges were that he had 
engaged in perverted activities mith a number of nationals in the country in 
which he had been stationed. He attempted to demand a court-martial but this 
was denied him, and he thereafter appeared before an administrative separation 
board. The evidence consisted of photostat copies of unsigned and msworn 
statements purportedly given to service investigators by the complaining wit- 
nesses. The board refused to produce even the investigators. The case was 
initially heard by a board of three general officers, and the recommendation was 
made that he be removed from the active list. I t  was then appealed to a higher 
board on which five general officers sat, and the same recommendation was 
made. Finally i t  was appealed to the Secretary of the service involved. mith 
the same result, and the officer was removed from active duty. Then proceedings 
were instituted under a separate regulation to administratively strip him of his 
Reserve commission, and, feeling that it would be futile to fight it in the light 
of what had gone before, he accepted that administrative action. 

Major Four was on extended active duty when i t  was determined that he 
was suffering from cirrhosis of the liver believed to have been associated from 
overindulgence in alcohol for a protracted period of time. I t  was finally de- 
termined by the physical evaluation and physical disability boards that the 
cirrhosis was not as the result of any misconduct on his part and that i t  was 
incurred in the line of duty and that he should be retu~ned to active duty. The 
service then released him in an overall reduction in force program. While the 
service denied that this was done as a punitive measure, i t  is difficult to believe 
in the light of what followed. Proceedings were then instituted under an ap- 
propriate regulation to divest the officer of his Reserve commission, claiming that, 
among other things, he had been drunk on one occasion and had fired rounds 
from a carbine through the roof of his quarters, back in 1944 (the statute of 
limitations had long since run), and then there was a reference to his conduct and 
character which were incompatible with exemplary standards of personal con- 
duct, and the proof of this was the fact that he had ended up with cirrhosis of the 
liver. He successfully met these charges and retained his Reserve eommission, 
but he was unable to take the next step and retrieve his active duty status al- 
though i t  was obvious that the reduction in force as applied to him stemmed 
from the allegation of alcoholism. 

Two of the armed services had been making very effective use of what is 
properly known as the "circuit judge system." This provides for the appoint- 



ment of law officers of general courts-martial from a group of officers who oper- 
a te  out of the office of the Judge Advocate General of the respective service. 
They have no official contact with the particular convening authority and their 
efficiency reports a re  prepared by the Judge Advocate General and not by a 
commander under whose jurisdiction they a r e  acting a s  a law officer i n  a n  
individual case. These officers therefore a r e  completely independent of the 
commands they serve, and i t  is believed that  a higher quality of law and justice 
is thereby achieved. This witness has had experience with this circuit judge 
system i n  both of the two services that  have adopted it and is i n  hearty accord 
with i ts  use. The officers themselves who a re  attached to the service feel that  
they a re  able to  give a much better performance a s  law officers in that  they 
devote their full time to the duties and they do not have to be concerned in 
any way a s  to the views or wishes of a particular commander where a trial is 
being held. If this system functions a s  well for  the law officers, a s  it does, i t  
would appear that  it could also be established for the selection of defense and 
trial counsels. At the present time the trial counsel and, if he is in the military, 
the defense counsel a r e  both subject to  the jurisdiction of the particular con- 
vening authority. There have been cases which have come to the attention of 
the Court of Military Appeals in  which the actions of both trial counsel and 
the defense counsel were practically dictated by the commanding officer and of 
course there is always the  lingering fear  that  if the wishes of the commander are 
not carried out it will be adversely reflected on the officer's efficiency report. 
There may also be other more subtle disciplinary action taken. Insofar a s  gen- 
eral courts-martial a re  concerned, both defense and trial counsel a re  required to 
be certified a s  competent by the Judge Advocate General of the service involved, 
i t  would seem entirely feasible to place these officers under his direct com- 
mand rather than to have them primarily responsible to  the convening authority 
of the field installation. The circuit judge system has worked so well tha t  this 
witness is not prepared to say that  it would be desirable to substitute civilian 
"judges" for  the present military law officers. Unless some abuses have arisen in 
the circuit judge system which have come to the  attention of this subcommittee, I , 
believe it would be better to continue to let the system operate rather than to 
establish a new judiciary. 

Command control is a difficult thing to detect and to eliminate. This is partic- 
ularly true when most military men feel that  the commission of a n  offense by a 
serviceman is  a matter involving discipline a s  well a s  a legal matter. Of course 
if the Armed Forces are  to  retain the strength necessary for  the defense of our 
country, rigid discipline is a must. However, i t  is the view of the witness that 
once a person has gotten into the "toils of the law," then it is purely a legal 
problem and should be so handled. Undoubtedly one way to eliminate a great 
deal of command influence is to remove the legal system from the command 
control and place it entirely under the control of legal officers. This would 
not be unlike the tripartite separation which we recognize in  the civilian 
government. 

Some glaring instances came to light shortly after the enactment of the Uni- 
form Code of Military Justice and i t s  implementing order, the Manual for 
Courts-Martial, of commanders or staff judge advocates lecturing to the per- 
sonnel of a court a s  to their duties and, in  a few instances, the results desired. 
It is believed that  this practice has  pretty well died out because of the very 
severe action of the Court of Military Appeals to such practices. They are  of 
course wholly improper and should be viewed in the same light a s  would be 
if a civilian judge were to  call a jury into his chambers out of the presence of 
counsel. If any instructions are  thought necessary a s  to the general function 
of court members, i t  should be done on the record and in the presence of coun- 
sel, preferably by the law officer. 

Respectfully submitted. 
JOHN A. KENDRICK, 

Cha/irman, Military Law Committee of the 
B a r  Association of the District of CoZzmzbia. 

Senator ERVIN. Call the next witness. 
Mr. CREECH. Mr. Chairman, the next witness is Prof. A. Kenneth 

Pye, associate dean, Georgetown Law Center. 
Professor Pye. 
Senator ERVIN. We are delighted to welcome you before the 

committee. 
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Mr. PYE. Mr. Chairman, I ask that my statement be incorporated 
in the record; I will make several comments in addition to it and 
answer such questions as you desire. 

Senator ERVIN. Let the statement be printed in the record in full a t  
this point. 

STATEMENT OF A. KENNETH PYE, ASSOCIAT% DEAN AND PROFES- 
SOR OF LAW, GEORGETOWN UNIVERSITY LAW CENTER 

Mr. PYE. Mr. Chairman, I agree thoroughly with the comments 
of my predecessor, Mr. Kendrick, and the other witnesses who have 
testified before tlie committee t o  the effect that the Uniform Code of 
Military Justice is an excellent piece of legislation and is generally 
working very well. 

I think only a comparison with the hearings held by Senator Cham- 
berlain in 1920, and tlie hearings that preceded this code will show 
that most of those unfortunate conditions which a t  one time existed in 
the administration of military justice no longer exist. 

There are, of course, some problems which exist, perhaps because 
of tlie inherent nature of the system. I agree with Mr. IZendrick's 
comments that the great problem is permitting the military services 
to maintain that degree of discipline necessary for the successful per- 
formance of their mission, whlle a t  the same time protecting tlie 
rights of defendants who appear before them. 

1: think that perhaps the most effective way that this can be done 
is by clearly delimiting what is disciplinary authority from what is 
judicial authority. I f  the rights of a commander were expanded in 
tlie disciplinary area so that he could give appropriate punishment 
for servicemen who breach rules of discipline withont the necessities 
of a judicial trial, I would think that this would be desirable. 

At the same time i t  seems to me absolutely necessary that if a serv- 
iceman is being charged with what would be cz felony in civilian life 
the demands of discipline must be subordinate to the demands of a 
fair and just procedure. 

1 cannot go so far  as some of the witnesses before this committee in 
their impression that the uniform code provides sncli a marvelous 
system that the average serviceman would prefer trial by court- 
martial to trial in a civilisn court. This has not been my experience, 
either personally as counsel or in my discussions with servicemen who 
have had that honor. 

There are many factors, of course, which we can never hope to  
duplicate insofar as our civilian rights are concerned. 

There are a couple of matters which seem to  me to deserve the com- 
mittee's attention concerning the present method of doing business 
under the code. 

One matter in which I have a great deal of concern is the sentencing 
provisions. Although the services are attempting ambitious pro- 
grams of rehabilitation, there is no formal statutory authority to my 
knowledge, by which a court-martial conld sentence a, defendant 
under the Youth Correction Act. The vnst majority of servicemen 
being tried by court-martial are within that age group where if they 
commited crimes in civilian life they would be sentenced under the 
Youth Correction Act with a general rehabilitative program in the 
Federal penal system. 



This mould be true even for serious offenses where in the opinion 
of the judge the particular offender can be salvaged. Too often, 
I am afraid, in the military system the court-martial simply sentences 
him to confinement and what happens to him later depends upon 
the prison to which he is sent. 

If he is sent to Fort Leavenworth then he may be treated just as 
a confirnied criminal would be treated because he has a long sentence ; 
this may be true even where this same individual, if he were tried 
in a Federal civilian court would have been sentenced under the 
Youth Correction Act and sent to a Federal prison such as Lewisberg. 

Another factor which concerns me a great deal in this system is 
the independence of the defense counsel. I have no reason to believe 
that most defense counsel do not competently perform their functions 
with complete integrity. 

However, I think that the same reasons that justify the law officer 
field judiciary system, also justify a system by which defense counsel 
mould not be subject to the command of the officer who referred the 
case to trial. 

Several witnesses before this committee have pointed out how well 
the Army's field judiciary system has been operating. This system 
by which a law officer is not subject to the command of the staff 
jndge advocate or the conveni,ng authority but goes into a command 
completely free from the control of those officials and performs his 
duty is extremely desirable. 

I see no overwhelming reason why a defense counsel could not 
also ride circuit with him. 

As a matter of fact, the Army has a system for this which they 
plan to put in operation in time of war, the so-called trial team 
system, by which defense counsel, trial counsel, the court reporter, 
and the law officer would move from one command to another trying 
cases, depending upon the local staff judge advocate for logistical 
support. 

I t  seems to me that this degree of immunity, at least from the 
appearance of command control would be an effective device for glv- 
ing greater freedom to defense counsel. 

I do not believe that the defense counsel in the military service 
stands in the same position as a defense counsel in civilian life. Try 
as he will, if he is an officer with 18% years service, is a lieutenant 
colonel, and is in the zone for selection for colonel, he fully realizes 
that any effort which he takes which antagonizes the staff judge 
advocake or his general may result, not in a letter of reprimand, not 
in n transfer to Siberia, but simply by a "satisfactory" efficiency 
report which is just exactly like saying,. "You are going to retire 
as a lieutenant colonel," or, "You are golng to be subject to one of 
these elimination proceedings." 

This unconscions fear, I think, exists in some people. I have es- 
perienced no problems as I have talked with many friends in the 
military service of having defense counsel indicate that they feel 
n little bit queazy when they raise command influence. 

I think the system is operating well largely because of the large 
number of defense counsel who don't care what happens to their 
professional advancement in the Army because they are reserve 0%- 
cers on a %year tour of duty. I am not positive that all of the 
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command influence cases which have come before our courts would 
lmve come before our courts in the absence of this fact. 

Basically, therefore, I would recommend that consideration be given 
to a field judiciary concept in which the defense counsel was mobile, 
mith the law officer, each being appointed by the Judge Advocate 
General, each traveling on a circuit, each free from the control of 
a particular convening authority. 

I agree with the comments of the chairinan that there is no way 
to avoid the situation where the convening authority appoints a court- 
martial. I think, however, that gradually we are reach a a point 

factfinding body. 
3 where a court-martial is beginning to feel that it is an in ependent 

I do remember a southern judge of my acquaintance, who once 
told me, "just let me appoint the jurors and you can have any pro- 
cedure you feel like, and I am not going to be worried about the 
result.'' I don't think this is quite as true now in military justice 
ns it  once was. 

I must confess that on one occasion I was representing a lieutenant 
colonel charged with sodomy in a court-martial in the District of 
Columbia in which we had 11 full colonels sitting on the court 
and I asked these gentlemen whether or not in their opinion the 
accused mas probably guilty when a major had referred a serious 
charge such as sodomy against a lieutenant colonel, where the case 
had been investigated by a senior officer, examined by a staff judge 
advocate who was a colonel and referred to trial by a major general, 
and every single man there said no, he didn't think this indicated 
the accused was probably guilty. 

It certainly indicated to me that the accused was probably guilty 
if those people were doing their job, but this is a thing I think 
we have to live with. This is the kind of area in which we would 
have to tear apart the fabric of military life to change it and I 
thoroughly agree that what we should be trying to do is to change 
those things which we can change without destroying the efficiency 
of our military service. 

A traveling defense counsel is consistent with this. To change the 
status of the convening authority in my estimation, is not. 

There is one matter which causes me great concern, and this is 
the inequality of treatment which servicemen are receiving in the 
various services, and I refer here particularly to the action of the 
Army changing the code in effect with reference to the jurisdiction 
of special courts-martial. 

As the code was written it was intended that a special court-martial 
would be able to award a bad-conduct discharge. This is the way 
it is administered in the Navy and Air Force. The Army passed a 
regulation which said no Department of the Army funds could be 
used for s reporter before a special court-martial. The code requires 
that no court-martial may give a bad conduct discharge unless there 
1s a verbatim record. By this internal regulation the Army has de- 
prived the special court-martial of authority to give a bad conduct 
discharge. 

The justification for this is that a bad conduct discharge is ex- 
tremely serious, and that every person who is subject to receiving a 
bad conduct discharge should be represented by counsel in a proceed- 
ing tried before lawyers. 



The other services had covered this by providing lawyers at  special 
courts-martial. 

I n  any case the result, because of a certain statutory pattern, works 
quite unfavorably on an Army defendant. I h  does so in two different 
ways. 

Every case that goes before a special court-martial in the Army 
is a case in which everyone concerned with it knows it can never 
reach the Court of Military Appeals. There is consequently no chance 
of reversal by anyone except the staff judge advocate. 

Consequently, either of two things may happen: You may send a 
case before a special court-martial without the fear of reversal if 
something improper occurs. After the defendant has been court- 
martialed by a special court-martial and received a light sentence, 
you may then use the special court-mantial conviction as a basis of 
eliminating him through an administrative discharge proceeding. 

From the administrative discharge there is, of course, no judicial 
review and thus we have, by combining the two systems, disposed of 
an individual in a system by which he has never had any judicial 
review-the difference being that he now has an undesirable dis- 
charge instead of a bad conduot discharge, which doesn't mean much 
to the soldier. 

The second alteration is equally grave: I f  it is a case which, in the 
opinion of the commander, is a case where a bad-conduct discharge 
may be an approprisute sentence, he may not send it to a special 
court-martial. He  must send it to a general court-martial. 

Now, two things happen a t  this stage, in my opinion: I n  the fimt 
place, when a case is sent to a general court-martial, it is generally 
regarded as being a more serious case. The limi6ations upon lthe power 
to punish which apply to special courts-martial do not apply. The 
Department of the Army statistics which have been submitted to 
the committee indicate that for the very same offense the punishment 
imposed before a general court-martial is much greater than if the 
case had been sent to a special court-martial. 

So we st& out with the probabilihy thsut this man will get more 
than he would have if it had gone to a special court-martial. 

More important, however, if he gets the same thing, simply a bad 
conduct discharge, by the operation of title 38, a different result 
attains. 

I f  he gets a bad-conduct discharge from a special court-martial 
he does not automatically lose his rights before the Veterans7 Admin- 
istration. If he gets the same discharge from a general court-martial 
he does lose his rights automatically before the Veterans' Admin- 
istration. 

I think this is an impohant differential. Taking the very same 
case involving the very same serviceman who, in the opinion of the 
same convening authority should get a BCD in the Army, it is sent 
to a general court-martial, probabl he will get n. DD. If  he doesn't 
get a DD and crets a BCD, the B 8 D has more serious consequences 
than would a BED which had been awarded by a special court-ma17tial. 

I think this is an important difference in the way that Army service- 
men are treated, which Congress did not intend. I am not saying 
there are not virtues in the Army's system, but it was my understanding 
tlmt one of the chief purposes of this code would be that all service- 



men would be treated equally and by use of this administrative regula- 
tion the Army has achieved a status in which they are not being 
treated equally. 

The third matter upon which I would like to comment is the status 
of the boards of review which review appeals from general court- 
lnartial convictions. My remarks in this regard must be confined to 
my experience before the boards of review in the Office of the Judge 
Advocate General of the Army. 

I had the honor of serving there 2 years as a Government prosecutor 
and I have had several cases before these boards subsequently in a 
civilian capacity. 

It is my firm impression that these boards serve no useful func- 
tion, as they are presently constituted except to reduce sentences. 
Your statistics will indicate that almost every case is affirmed and 
in almost no cases are any opinions written. 

The sole relief that the average defendant can hope to obtain is a 
reduction of sentence. This has not been my experience before the 
boards of review of the other services. My experience has not been 
so extensive before those boards. It seems to me, to the extent that 
an intermediate appellate board is desirable, that the suggestions which 
have been made before this committee are good suggestions. 

We should have a board which has some state of judicial standing. 
I am not concerned that the Judge Advocate General writes the effi- 
ciency reports of the members of the board of review. I don't think 
that affects the performance of the board members. I think what 
affects it to a much greater extent is that they are reviewing the 
work of their close friends in the field, including men whom they may 
serve under in their next assignment. 

If ,  for instance, I am a junior colonel on an Army board of review, 
and I am called upon to determine the propriety of what the staff 
judge advocate of lst, 2d, or 3d U.S. Army has done, I, at least, would 
be aware of the fact that my very next duty assignment may be under 
his command. 

Perhaps I shouldn't consider this, but my mind works in such a 
way that I would consider this, and I think this is a much more 
insidious type of effect than is an  efficiency report signed by the Judge 
Advocate General. 

During the 8 years in which I have had some knowledge of the 
operation of these boards, I have seen no effort by the Office of the 
Judge Advocate General to control the independence of these board 
members, since the first year of the operation of the code when the 
Army devised another one of these extraordinary legal remedies by 
which there was a sentence ,review and coordination board in which, 
after the board made their independent opinions, it was sent to the 
brigadier general who had a special little board who decided whether 
thew sentences were good and whether their opinions were good. 

But I think everybody appreciated that this was hardly consistent 
with the spirit of the code and it has disappeared long ago. 

It seems to me, however, that at the very least these boards could 
be combined into panels. I think experience has shown that what you 
need on an appellate bench of this nature are trained lawyers with a 
certain degree of independence, that intimate knowledge of the mili- 
tary service is not a particularly great asset. 



The Navy has provecl this tl11.rough the use of civilian members on 
their boarcls. I see no reason why a boarcl of review composed of an 
*4ir Force officer a Navy officer, and an Army officer could not func- 
tion as well as a board composed of three Srmy officers when you are 
sitting as an appellate bench. Whether or not they should all be civil- 
ians I am not so sure. I thinli you would achieve a great degree of 
independence if yon had a unified boarcl. You would also achieve a 
very, another very, desirable function. 

These boards have the power to determine the appropriateness of 
a sentence. *4t the present time it is my belief that the sentences in the 
Army run considerably greater than they do in the Navy for the very 
same offense. 

Part  of this is due to the fact that so many of them are tried by gen- 
eral court-martial where the Navy tries them by special court-martial. 
But if you had a unified board determining the a propriateness of the 
sentence I think you would go a long ~ a y  towars getting a more uni- 
foim sentence structure betmeen the three services. 

Another matter concerning which I would like to coinment is one 
where I am afraid I shall be accused of really going off in an ivory 
to~re r  and this is the question of whether or not i t  is constitutional for 
courts-martial to try servicemen in this country in time of peace for 
nonmilitary off ewes. 

By a nonmilitary offense, I mean an offense which is not comn~ittecl 
against the person or property of a member of the military service and 
which is not comn~itted on a military installation. 

I f  I may give an example: The case in which I represented this 
colonel who was charged wit11 sodonzy mith a little boy in MTaslzing- 
ton, D.C.; is it constitutional for a court-martial to try him for this 
offense ? 

This is a matter mhich has not been determined by the Supreme 
Court. It was not until 1916 that the Congress gave the general power 
to the military to try servicemen in time of peace for civilian-type 
offenses. 

It has nwer been litigated to the extent that we have a final defini- 
tive ruling. 

One hundred years of history show a gradual attempt by the serv- 
ices to gain this authority culminating in 1916. I n  the hearings on 
the Uniform Code only one person raised this question. 

Nevertl1eless a historical study conducted by Mr. Robert B. Duke 
and Mr. Howard S. Vogel, published in the March 1960 Vanderbilt 
Lam Review, demonstrates convincing reasons, in my estimation, mhy 
this is not, in fact, consistent with our own Constitution. 

Both Hale and Coke at common law held that for a court-martial 
to sit in time of peace to try a person for a capital offense which then 
included d l  civilian-type offenses, would be murder on the part of a 
court-martial. This is a matter which I respectfully submit has not 
been the subject of appropriate consideration to date. 

We now are in a somewliat ridiculous situation that if a Marine 
from Camp Lejeune a t t ~ ~ ~ l i ~  a girl in Greenville, N.C., he is going to 
be tried by a court-martial or may be tried by a court-martial. This 
Marine's only right to trial by jury is if he commits the offense in Eng- 
land. I f  he commits the offense in England, by virtue of the Status of 
Forces Ageenlent, the English are going to try him. 
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I f  he commits the offense at  home he has no right to trial by jury. 
He is probably oing to be tried by a court-martial. 

The Federal 8 epartments have worked out an understanding be- 
t ~ ~ e e n  themselves whereby if a serviceman commits an act which is 
both a11 offense under the Uniform Code and under title 18 there is a 
priority of jurisdiction. Generally this arrangement recognizes the , 
idea that the offense is properly oognizable in a Federal district court 
if the offense has no military significance. I respectfully submit that 
as a matter of constitutional law, it is questionable whether courts- 
martial should have the power to try civilian-type offenses and as a 
matter of desirability it is also questionable whether they should have 
this power. 

Let me say in this regard many of the problenis that we have in try- 
ing to accommodate the necessities of discipline with the procedures 
which we usually consider to be a minimum in a criminal hearing 
occur in the trial of these civilian-type offenses which have no disci- 
plinary significance at all. 

I think most of us would agree that where yon have a case of sonie- 
one who has insulted an officer or struck a noncommissioned officer, 
who has been AWOL or desertion, this is a disciplinary matter 
primarily. 

The problem comes when he has committed larceny off the post or 
violated the Dyer Act or something of this sort. Many of the prob- 
lems which we have in accommodating these two objectives could be 
solved if military jurisdiction was limited to military-type offenses- 
offenses against the person or property of the military or offenses com- 
mitted on a military reservation. 

The final matter to which I would like to advert in my comments 
concerning the Uniform Code is the problem which has resulted from 
the series of Supreme Court cases in Toth, Smith, Covert, GzcagZi- 
ardo, and the remainder. 

As the committee is aware, in those cases, the Supreme Court has 
determined to be invalid the provision of the Uniform Code which 
permitted the service to try a serviceman for an offense committed 
while he was in the service after he left the service; the provision which 
permitted the military to try civilians accompanying the Armed Forces 
abroad; and the provision which permitted the military to try depend- 
ents accompanying the military abroad. 

All of these matters cause a grave hiatus in our pattern of criminal 
jurisdiction. We have had a number of cases which have arisen 
already, which point this out, I think. If  the person commits a crime 
in France then perhaps we can shy, all right, we will have the French 
take care of him. I f  it is a serious offense the French will wish to. 
If it is not a serious offense then perhaps we can solve it by sending 
the civilian home. 

But what about Antarctica where there is no local court or Eritrea 
where we may not wish an American serviceman to be tried by a local 
court. 

At the present time there is no statutory jurisdiction for us to try 
an American who commits an offense such as murder abroad. There 
have been several suggestions made. One has been made by Prof. 
Arthur Sutherland of the Harvard Law School in his recent address 
at St. Johns Law School. 
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Another was made originally by Senator Hennings, the former dis- 
tinguished chairman of this subcommittee. 

I personally support the proposed legislation which Senator Hen- 
nings submitted some 5 years ago, to place jurisdiction in a Federal 
district court in the United States with venue in the first Federal dis- 
trict into which the defendant was brought, as is done in our treason 
cases, to try any act which is an offense against the uniform code 
committed by a civilian accompanying the Armed Forces abroad. 

I do not think there would be many prosecutions because of the 
problems of obtaining witnesses, because of the practical logistical 
problems and because of the fact that usually we just let these matters 
rest after awhile. 

It seems to me there ought to be this authority to take care of the 
extreme case, however. If another Mrs. Covert or another Mrs. 
Smith kills her soldier husband abroad, and for some reason the local 
country does not prosecute, it seems to me that the integ~ity of our 
processes would require that we seriously consider prosecuting this 
citizen when the citizen returns home. 

Some problems would result with reference to our Status of Forces 
Agreements by this solution. Under our Status of Forces Agree- 
ment at the present time a receiving state has exclusive jurisdiction 
over any crimes committed by members of the American forces which 
could not be punished by the military authorities of the United States. 
Because of unfortunate language in the draftsmanship of these agree- 
ments the fact that we could try the person in a civilian court back in 
the United States does not give us concurrent jurisdiction over our 
own civilians. 

My experience in talking to prosecutors and lawyers in six of these 
NATO countries at the time when I was conducting a study of these 
matters, indicates that there probably would be no objection to tlying 
an American after the American returned home. This is not a sub- 
ject of their interest. The purpose of this provision was to discour- 
age any type of American court operating on foreign soil with the 
exception of a court-martial. 

I consequently suggest that the legislation which Senator Hennings 
originally introduced to cover the Toth-type situation, be extended In 
its language to cover the cases involving civilian employees and de- 
pendents of American servicemen. 

I have just a few comments concerning the administrative discharge 
situation. 

This in my estimation is a much more serious problem than are the 
problems arising under the uniform code. 

I do not have the experience of Mr. Kabatclmik or Mr. I<enclrick in 
administrative discharge cases except in elimination proceedings in- 
volving officers. I have spent some 5 years now on the study of pro- 
cedures of various types. I can honestly say that in no country and 
in no system have I observed a system which I consider more basically 
unfair than the system utilized by the U.S. Army in the elimination 
of officers. 

I asli you to conceive of your status as a counsel in a proceeding 
where unlmown to an officer a group of people have selected him to 
show cause why he should not be eliminated, and a hearing is then 
set up before three general officers in which he has the burden of 
proof to establish why he shouldn't be eliminated. 
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In this proceeding he has no right of compulsory process, he has no 
right of confrontat~on, and the board has been informed in advance 
that he does have the burden of proof. 

This makes the situation almost insurmountable in some cases. 
I represented a lieutenant colonel before an appellate board 2 years 

ago. This officer had 18% years of effective service. He had never 
been passed over. He had only one efficiency report below satisfac- 
tory ancl this was the result of unfortunately fulfilling his duties to 
the letter of the law if not in the s irit. 

This resulted in one very bad e & ciency report. 
These efficiency reports were put in the Army's OEI system and it 

resulted in a report before the Adjutant General, which was then 
referred to a selection board. 

This report indicated that this officer had never served in combat 
when he had an arrowhead for an invasion. It also indicated that he 
was in the lowest 10 percent of provost marshal lieutenant colonels. 

A hearing was held at Pueblo, Colo., in which three generals were 
flown in, heard evidence for one day in a hearing that lasted 9 hours 
because one of the generals was busy the next day. It was determined 
that he had not shown cause why he shouldn't be eliminated. 

If he had not appealed as most of these officers do not, he would 
have been eliminated from the military service with no retirement 
after 18 years of conscientious service. 

He did, in fact, appeal, and we were able to prevail upon an appel- 
late board in one of the five cases that ear in which they reversed a 
lower board, that this officer should not % e discharged when only once 
in an 18-year career had he been found not to be satisfactory. 

The problem, however, of being a counsel in a case in which you 
have the burden of proof against you and you have no compulsory 
process ancl no right of confrontation is almost insurmountable. 

You frankly feel llke throwing your hands up in the air. 
As has been pointed out, witnesses before this committee have ques- 

tioned whether the subpena power should be accorded counsel repre- 
senting a respondent in this type of a proceeding. 

I thought that by now one thing that lawyers could agree on was 
that an essential to a hearing process was that you have the right to 
have witnesses. I see no real danger of any type of overbearing con- 
duct on the part of counsel. 

I n  the first place, we have to assume that counsel are ethical and 
they will not behave improperly by calling unnecessary witnesses. 

If this is not a solution in itself, we have a clear statutory pattern 
in rule 1'1 of the Federal Rules of Criminal Procedure in which the 
indigent defendant has a right to have witnesses subpenaed only after 
he swears to a statement indicating the name of the witness, the 
purpose of his testimony, and wherein it will be relevant. This is 
then heard by or presented to the judge who then determines based on 
this affidavit whether or not the subpena should issue. 

I would have no objection to a proceeding in which counsel or his 
client were required to file an affidavit stating wherein the evidence 
which would be elicited from this particular witness would be 
relevant. 

This has worked extremely well in our Federal system since 1948 
in criminal cases, and I see no reason why it could not work before 
these administrative tribunals. 



Next to the problem of the subpena power is the problem of con- 
frontation. I would not require that a witness be physically present 
at the time of the hearing. I t  seems to me, however, not to be un- 
reasonable to require at  some time that the witness be present before 
the respondent or his counsel. The deposition promdures referred to 
by Mr. Kendrick would be my idea of how that should be done. 

I represented an officer who was a major in the Army, who had 16 
years' experience after graduation from West Point, was eliminated 
from the service on the charge of being a homosexual in a proceeding 
where not one witness appeared. All that appeared was a single 
photostat of a piece of paper as to some answers which he had given 
the CID and what one other witness had given the CID. There was 
no corroboration for his statement. 

The statute of limitations had run the particular acts testified to. 
I had no opportunity to cross-examine any witness whatsoever. It 
does not seem to me to be unreasonable to say, "All right, if the 
exigencies of the military service prevent us from having the witness 
present at the hearing, then what we will do is after we send out the 
(CID to take an affidavit from this person or a simple unsworn state- 
ment from this person, then we will permit a counsel to go. We may 
not have to provide counsel but we will at least perrmt counsel to 
interview the witness whose statement is being used against the officer. 
So that there is some opportunity for counsel to go behind the f l a t  
conclusions of the witness." 

Thank you. 
Mr. CREECH. M i .  Pye, you have indicated that you have served as a 

member of the Government Appellate Division in the Office of the 
Judge Advocate General and obviously in that position you have come 
to  know a number of men who have worked in the Judge Advocate 
General's Corps. 

The subcommittee has received testimony to the effect that in some 
instances when defense counsel become very proficient in defending 
servicemen they are transferred or assigned as prosecution counsel and 
an allegation actually has been made that the least competent men are 
assigned to defend servicemen. 

Would you care to comment on this type of allegation? 
Mr. PYE. In the Government appellate division I saw no indication 

of this at all. I robably thought we had a better office than they did 
but I am incline $ to think this is true of any law firm when you look 
across the street. I saw no evidence, however, of any o5cer being 
transferred from the defense appellslte division because he was doing 
his job. I saw no type of command control over any of them. 

The problem when I was in the service, was that we had the same 
number of officers that they did, and since they had to read every rec- 
ord to see if there was an error we had a tremendous advantage in 
the time available for briefing a case over what they had. There was 
that type of administrative disparity but none as far as command 
influence. 

I think, however, that what you suggest is relatively customary in 
the field. I have known a number of officers who when they left the 
Judge Advocate General's School their first duty was as defense coun- 
sel. When they became more proficient they were transferred to the 
role of trial counsel and the next newest officer coming into the com- 
mand was the defense counsel. 
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I have seen this happen on a number of occasions. 
I have also seen this happen on occasions in these administrative 

proceedings. Quite frequently the o5cer assigned to represent the 
respondent is an officer who knows ve little about it. 

In  one case in military district of % ashington, since the defendant 
had a right to have military counsel, I requested the four officers whom 
in my opinion were the best qualified officers in the command to repre- 
sent him. Each one was determined not to be reasonably available. 

One of the officers who had been declared not reasonably available 
to represent my client subsequently appeared as the Government 
prosecutor or recorder. 

Now, that t pe of situation, I think, does happen but I cannot say B of my knowle ge in the appellate division that it did. 
Mr. CREECH. In  this particular case you mentioned was any reason 

given why these men whose services you had requested for your client 
were not available? 

Mr. PYE. I was told because he was the best man and he was going 
to be the recorder. 

Mr. CREECH. Then a recorder in such a proceeding, you do not con- 
sider to be a disinterested party? 

Mr. PYE. Well, the recorder is a prosecutor. We are playing games. 
This is like an administrative hearing before the Federal Trade 
Commission in which the Commission has issued a complaint and 
counsel appears. He is not appearing as an impartial person who 
doesn't have any purpose. 

No, the recorder proceeds to cross-examine my witnesses and the 
questions he asks of his own witnesses establish a prima facie case. 

This is, in my opinion, a prosecutor. The only difference is that 
I have the burden of proof. 

Mr. CREECH. The subcommitee has been told by representatives of 
the Defense Department that, in such cases where the defendant or 
the individual who is being considered for administrative discharge 
is not represented by coungd, the recorder may interrogate witnesses 
in his behalf-ask questions supposedly designed to adduce testi- 
mony that is going to be beneficial to that individual. 

Mr. PYE. Well, I am sure this is the case. In  the same way as the 
U.S. Attorney under the Berger case has the obligation to be com- 
pletely impartial and bring out evidence on either side of a criminal 
case so as not to suppress any evidence. The recorder is appointed, 
however, after the general has said that this person should show 
cause why he shouldn't be eliminated. 

He's there to present the Government's evidence. I am sure he 
does not suppress evidence, I am also sure he does not give a closing 
argument in favor of the respondent. 

Mr. CREECH. Sir, some of the representatives of the services have 
said that this is not considered an adversary proceeding. 

What is your view ? 
Mr. PYE. The only time it is not considered an adversary pro- 

ceeding is when he doesn't have a counsel. If a counsel is doing his 
job when you are representing a man whose entire life may be af- 
fected by the loss of retirement income, by the social stigma attached 
to being branded as a homosexual, this is as much of an adversary 
proceeding as I have ever been in and I certainly regard it as such. 
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I f  by this they mean that military defense counsel do not regard 
it as an adversary system then we are really in bad shape. 

Mr. CREECH. I believe you indicated that you feel that an individual 
appearing before such a board should always have the right to  
counsel ? 

Mr. PYE. Yes, sir. 
Mr. CREECH. I wonder, sir, what is your view with regard to  the 

waiving of counsel especially by younger servicemen? 
Mr. PYE. This is a situation in which I frankly have a problem 

because I don't know any solution to it. 
I am positive that no person is deprived of counsel. He  is given 

this right. Perhaps reference should be made with reference to the 
remarks Mr. Kendrick made in the manner in which article 31 is 
read to someone. The manner in which you inform someone of these 
rights makes a lot of difference to an uneducated schoolboy as to 
whether he thinks the right is important or not. 

I remember a case once under article 31 in which they read him 
his rights in English and the boy was Puerto Rican and didn't speak 
English and this was affirmed all the way up  the Army channels. 
The same thing is true in their proceedings. The boy is brought 
in before a colonel and is told, "We are going to give you a board 
proceeding. Do you want a counsel ?" 

"This isn't an adversary proceeding to put it in  their language. 
What we have is a recorder to represent everybody here. Now, do 
you want a counsel 1" 

He is quite apt to say no, but I don't know any solution to it. It 
seems to me that a solution should be that a counsel should be ap- 
pointed automatically for him from officers in the staff judge advocates 
offices. After the judge advocate talks to him then if the person 
wants to decline counsel, counsel will withdraw. 

This is the usual manner in which is is handled in  the Federal court. 
I f  a young man is brought up on a crime no matter how serious, 

before the municipal court, and the judge sees that the defendant 
is a young immature boy, he will say, "Look, I am going to  appoint 
counsel for you. You talk to him. I f  you don't want counsel, then 
we will let him out of the case." 

But in the administrative system if the boy has a choice he may not 
realize how important it is. I f  you appoint a lawyer for him and 
the lawyer talks to him and tells him how important it is, the chances 
are he is going to utilize the services of a lawyer, I would favor that 
type of procedure by which a t  the commencement of one of these 
proceedings, the respondent is assigned a counsel from the judge ad- 
vocate's office. This counsel will then inform him of what it means 
to have counsel. If  the serviceman then wishes to waive counsel then 
let him waive counsel. But have the judge advocate inform him and 
not have that come through command channels where his commanding 
officer is doing the informing. 

Mr. CREECH. Sir, you have indicated that you feel that there is room 
for improvement in this type of procedure, and the subcommittee has 
received testimony to the effect that i t  would be desirable to have the 
administrative proceedings reviewable by either a judicial body or 
eventually by the Court of Military Appeals. 

I wonder what your feeling is with respect to these suggestions? 
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Mr. PPE. I think they should be reviewed by some administrative 
body. I frankly have not conducted a sufficient study to know what 
the scope of the review should be. 

The present review is a de novo review before another board. This 
type of review, I do not think would be consistent with the usud 
operation of a judicial body that we are talking about now. 

To the extent that the Court of Military Appeals would get into 
the act i t  would seem to me we should at least have supervisory juris- 
diction similar to certiorari on pdints of law that might arise in a 
p-oceeding. 

Let me give you an example of this. The statute provides with 
reference to the rights of a defendant to obtain records, that the 
respondent shall have all records relevant to his case. The Army 
regulations supposedly implementing this statute provide that he 
shall have access to the records of the hearing including all docu- 
mentary evidence referred to the selection board. 

Now, if I have a case in which there is a CID report which is the 
basis of starting out the proceedings and then that report isn't sent 
to the selection board but only the conclusions of an officer who has 
read that report, under this situation under the statute I am entiled 
to get to the CID report. 

Under the regulation I am not entitled to get to it. 
I f  I could go to the Court of Military Appeals for a writ requiring 

it, i t  would be of tremendous assistance to me. I f ,  at the proceeding, 
the recorder instructs improperly, then i t  would be of tremendous 
assistance to me to be able to have a review of this. 

Whether this should be the Court of Military Appeals or some 
other body I am not so sure. It seems to me that we have an awful 
lot of boards here which areldoing substantially the same thing right 
now. 

I am not a t  all sure that we could not set up an independent adminis- 
trative tribunal to handle reviews from all of the services by a merging 
of the various discharge review boards and the boards for the cor- 
rection of military and naval records into one board which would sit 
with panels for all the services. 

Perhaps this board would be able to review the same manner in 
which the various boards now review. But if a question of law arises 
you could go to the Court of Military Appeals and have that deter- 
mined, something of that order. 

Mr. CREECH. Sir, you speak of article 98, and you say that you 
know of no trials under i t ;  that so far  as you are concerned, it is a 
dead letter; and that enforcement of the rights given to a serviceman 
by Congress ultimately depends upon the Court of Military Appeals. 

Do you have additional suggestions with regard to how article 98 
might be made more effective? 

Mr. PYE. I doubt very,much from a realistic point of view whether 
it is ever going to (be more effective. This is like the problems of police 
brutality or police violating the Mallory rule. I don't expect U.S. at- 
torneys to try police for it, because realistically this wouldn't work. 
You would lose the confidence of your people. 

I f  there is any chance at all, however, 98 has to be taken out of mili- 
tary control. Witnesses before the Senate and House committees in 
1950 requested that the authority to try someone for violating a serv- 



iceman's rights should be placed in the U.S. district court in a pro- 
ceeding by the U.S. attorney because they predicted there never would 
be a conviction of a senior officer. Their predictions have proved true. 

I can think of one case, for instance. This is a case in  which a wit- 
ness before the committee, Mr. Evans, represented the Government. 
It is a case in which a lieutenant was charged with assault with intent 
to  rape a WAC officer, if memory serves me correctly. 

He  was convicted and was sentenced to 10 years. .During the 
process of review civilian counsel entered the case for the defendant, 
and much to our amazement he established that the fingerprint on the 
bedpost which was the vital evidence had been placed there by CID 
agents who had taken a fingerprint of the lieutenant from the table 
during the interrogation, with scotch tape, put i t  on the bedpost and 
then sworn under oath they took it from the bedpost. 

Of course, the case was washed out. 
There never was any trial of these individuals. If  something like 

that isn't going to be the subject of trial, I don't think there is ever 
going to be a case that is. 

I would, to answer your question, however, prefer to take the exact 
language of 98, making i t  an offense and put i t  in title 18 to the extent 
there is any possibility it is going to have to be initiated by a U.S. 
attorney. 

Mr. CREECH. Sir, you have proposed, among other things, trial 
teams of law officers and defense counsel and trial counsel, and you 
say that the Army intends to implement this system during times of 
war, and you ask the question, Why not begin the system now? 

I wonder, sir, has your experience and information indicated to you 
why this has not been done? 

Mr. PYE. I have no idea why i t  hasn't been done. It has been in 
the experimental stage for 3 years, and they have gone to the extent 
of providing for i t  by Army regulation. There are Reserve teams 
established in the JAG Reserve for it. They have summer duties to- 
gether in which they put i t  into implementation. One of the reasons 
why i t  was started was a realization that in time of war military neces- 
sity requires greater mobility. We are not going to be able to have 
large staff judge advocate headquarters close to the frontlines in an 
atomic war and what they are thinking of is something that is 
extremely mobile. I suspect that the reason is that I think these 
things can be used to avoid command influence, they are thinking of 
using them in order to get greater mobility. 

Mr. CREECH. Sir, you have brought out here your feeling about 
a negotiated plea ; would it be more desirable to have negotiated pleas 
on record instead of the civilian practice of informal arrangements 
between counsel and the prosecutor ? 

Mr. PYE. I think it probably would be. The great difference here 
in the negotiated plea is that when I deal with the U.S. attorney I 
accept his word that he is going to dismiss an indictment as to three 
counts when I plead my man as to one count, I know that this is going 
to happen. He is not dealing with me in terms of the ultimate 
sentence involved because the judge is going to give the sentence and 
the best I can hope for is that he will give a recommendation of a 
certain amount. 



When I am dealing with the prosecutor in the Army I realize he 
doesn't have any of this authority. All he is, is a representative of the 
staff judge advocate's office. 

What I am dealing for here is a promise from the staff judge advo- 
cate that he will recommend to his convening authority that a sentence 
not exceeding a certain amount will be granted. 

I am also in a different situation in that when I deal with the U.S. 
attorney the first thing I am trying for is to get the case dropped alto- 
gether which he has the authority to do. 

When I am dealing with a trial counsel he doesn't have this authority 
or if he does I have never seen it exercised. For these reasons, I think 
a greater degree of formality would be important. A greater degree 
of formality also would be important to avoid the appearance of evil. 

There are former officers whom I know who fear that a system of 
negotiated pleas would result in defense counsel not doing his job. My 
experience has not showed that to be the case. I think counsel have 
adequately represented clients by entering Into negotiated pleas in 
the same way as their civilian counterparts do. 

When we start out with the assumption that most of these people 
probably are guilty or they probably would not be charged you have 
to reach the conclusion that the role of counsel may be adequately 
served by getting them a light sentence in some cases Instead of going 
for broke with tragic consequences. 

Senator ERVIN. That really is the chief value of counsel in a case 
where a man is guilty: to try to convince the prosecutor or the court 
that there are enough mitigating circumstances to entitle him under 
all circumstances to a comparatively light sentence. 

Mr. PYE. I n  this, military system gives defense counsel a great deal 
of leeway. I f  I say, "Look, you are going to recommend n sentence not 
exceeding 3 years, and a DD let us say, for a robbery case, and I will 
plead him guilty," I will have my full chance before the court-martial 
to persuade the court-martial to give less than that. 

I f  the court-martial gives less than that, that is what he is going 
to get. All I have got is built-in security that my man isn't going to 
get any more than the deal. 

This is a terrific tactical advantage to a defense counsel, in my 
estimation. 

Mr. CREECH. Sir. I would like to ask you about your feeling with - 
regard to the boards of review. 

You have stated among other things, that you question whether they 
perform any function whatsoever except to reduce sentences in most 
cases. You go on to say that it is almost impossible for the Govern- 
ment to lose a case and I realize you are speaking of your experience 
primarily before the Army. 

Mr. PYE. This includes three in which I confessed error and which 
were affirmed. 

Mr. CREECH. YOU have indicated that perhaps the only function 
that they really serve in some instances besides reducing sentence is 
to delay the processing of a case. 

I wonder if you feel that these boards should be abolished or 
combined. Under the existing situation, would you favor the aboli- 
tion of these boards as a means of expediting the handling of the cases? 



Mr. PYE. I wouldn't for another reason. Right now, the only 
chance a case in which he does not get a general court-martial sen- 
tence of being reviewed is under article 69 being referred to to a 
board. 

I n  those cases it is the only method of review. 
I am not prepared to say that they should be abolished although 

I am not prepared to say that they shouldn't be. I am not sure in 
this yet. 

This thing bothers me a great deal. The accused is led to believe 
he has had a full and clear review of his case by a board of review. 
H e  is then asked if he wants to go further by petitioning the Court 
of Military Appeals. A substantial number of accused never exer- 
&e their statutory right of seeking review of the Court of Military 
Appeals and it is quite reasonable if you think of it in terms that 
"The case has already been reviewed and they didn't find anything 
wrong with it so why should I go up another chain." 

Now, to that extent the boards are performing an unfortunate 
function. But from time to time you do get a good board that 
improves military law. When I was in the service there was a 
board, the chairman of which was Col. John Gordon O'Brien who 
is now Brig. Gen. John Gordon O'Brien, staff judge advocate for 
USAREUR. 

It was quite a shock to me when I appeared before this board. 
Colonel O'Brien was a very distinguished lawyer; I promptly lost 
five cases; opinions were being written. When the other two mem- 
bers would just short-form it, General 07Brien would write a dis- 
sent which was just like raising a red flag to grant review of the 
case. I would hate to take out the system this element of a fine 
judge advocate performing his duties in a magnificent manner to 
the benefit of both the Army and the individual amused. 

For that reason I would not be prepared to recommend there be 
abolition, but I think substantial changes should be made. 

Mr. CREECH. Thank you. 
You have indicated that one of the chief disadvantages of a uni- 

fied board would be to stifle further career incentives of capable 
legal officers by limiting their capacity. 

Mr. PYE. That would be a civilian board, sir. I can conceive of 
a unified board which did not involve civilians. 

Mr. CREECH. My question was going to be, if you considered a 
mixed board such as the Navy board of review where in some in- 
stances there are civilian members. 

Mr. Pm. I think it does to this extent. Properly, service on a 
board of review should be regarded as the highest position which an 
Army judge advocate or a Navy legal specialist could hope to  aspire 
to other than Judge Advocate General. I don't think i t  is. I don't 
think that it is regarded in the services as being nearly as important 
duty as the job of Army judge advocate, the staff judge advocate for 
lst, 2d, or 3d Army or as chief of any of the major divisions in the 
Office of the Judge Advocate General. 

If it  is properly placed where it, is the highest honor, however, I 
should think you would want to keep as many spots open as possible. 
I don't know enough about the Navy system to say whether it is more 
advantageous than the Army's or not. I am concerned about this lack 



of career incentive for officers to do the very best job possible, however. 
I think this is largely the problem in the Mqrine Corps where a large 
number of their judge advocates are preparing to retire after 20 years. 
I am somewhat of an expert on this because we are hiring some of 
them. They are excellent law teachers and these are officers who have 
just been stifled in their career incentive because they were lawyers in 
the Marine Corps. I am afraid this is happening in the Navy as well. 

Mr. CREECH. Sir, you have posed the question of whether i t  is 
constitutional to try in time of peace an offense committed by a serv- 
iceman within the United States where the nature of the crime is 
exclusivels civil in the sense that i t  isn't committed on military 
installatipns. 

Now, sir, how do you differentiate between those which are civilian 
offenses and military offenses, particularly in light of the provisions 
of article 134 of the Uniform Code? 

Mr. PYE. I would not hesitate to say 134 which carries a maximum 
sentence of 6 months is constit~~tional. Traditionally a t  common law 
this type of offense was triable by court-martial. This was any offense 
which is prejudicial to the maintenance of good order or discipline. 
By the same act a serviceman may commit a civilian crime and a 
breach of discipline, and I would not mind the court-martial trying 
him for the breach of discipline. 

This was always what was done up to the constitution, in England. 
Then we added another phrase of 134, "or of a nature to bring dis- 

credit upon the Military Establishment," which never existed a t  
common law. I wouldn't hesitate to permit this, either. Let the 
military punish him but not give him more than 6 months because 
the military is punishing him, not because he committed larceny or 
sodomy or robbed a bank, but because he has breached a rule of dis- 
cipline. But as to the civilian-type offense which he has committed 
for which he may get a substantial sentence this should be tried in the 
State or Federal court which usually would have jurisdiction over 
him. 

Mr. CREECH. NOW, sir, we are a11 familiar with the delays in the 
civilian courts, both a t  the State and Federal level. I wonder whether 
you feel that the right to a speedy trial might be jeopardized in any 
way by returning jurisdiction to the civilian courts? ' 

Mr. PYE. I don't think so. 
I know of no delay which now exists which deprives anyone of a 

prompt and speedy trial in the constitutional sense.' Even in the 
States where we have our worst backlog we are talking about 6 
months. The status of the soldier would be no different than that of 
any civilian who committed the same crime. I f  i t  is not a denial of 
prompt and speedy trial for the civilian, then i t  wouldn't be for the 
soldier. 

Mr. CREECH. Sir, going to the administrative discharges, in one 
case which you cited before the committee, you mentioned that the 
man involved had been told that he was found to be in the lower 10 
percent of his classification. 

Was it ever indicated to you how the Service arrived a t  this? 
Mr. PYE. I sent a letter to the Adjutant General asking for a list 

of the people who fitted in the 5 percent below him and the 5 percent 
above him, and I got back a letter saying, "No, they didn't keep any 



such list," at which I raised the point, "How did you know he is in 
the lowest 10 percent ?" 

And the answer was that by virtue of their OEI's, their Officer Effi- 
ciency Index, I think it's called, a certain percentage of people have 
to fall on their graph if everything works right in a certain percent- 
age, and, based on his score, they predicted lie would be in the lower 
10 percent. 

Mr. CREECH. This was his score for the overall 18-year period, or 
whatever it was ? 

Mr. PYE, Well, it is not an 18-year period. I have forgotten how 
many years it goes back+ I think. 

Mr. CREECH. Sir, the allegation has been made that at one time in 
certain branches of the service-the allegation was made specifically 
with regard .to certain bases--quotas were assigned for admmistrative 
discharges. According to the allegation, this mas an unofficial thmg; 
but i t  was indicated to the commanding officer what percentage they 
should be expected to eliminate administratively. 

Have you any information on this or can you comment on the basis 
of your eqerience? 

Mr. PYE. I know nothing of this. I have come across a totally 
different problem in this regard, and that is if you compare the rates 
of discharge or the rates of court-martial and the administrative dis- 
charge rates of different divisions, you will come to t,he conclusion, I 
think, that there is a wide disparity. Depending on the staff judge 
advocate he may utilize the administrative discharge or the court- 
martial to get rid of people, that there is no general policy governing 
the staff jud e advocate in this area. 

Senator &vm. I found it rather difficult to accept any such infer- 
ence that he is assigning a quota of men for getting rid of them by 
administrative discharges regardless of whether they had association 
with Communist organizations or whether they were the best men in 
the service. 

Mr. PYE. I have a great deal of difficulty in thinking anyone would 
do that but I don't know. 

Mr. CREECH. Sir, you have stated, in your statement, that you are 
strongly convinced that these administrative proceedings are being 
used to eliminate officers for misconduct when the Army cannot obtain 
conviction in a court-martial, where the accused is afforded his rights 
under the uniform code. 

I s  it your feeling, sir, that a man is entitled to a court-martial if -. . 

he requests it ? 
Mr. PYE. NO. I can't sav that. I think the Department of the Navv 

ought to be commended fLr its candor in answ&ing the committeers' 
questionnaire in which the Department of the Navy says, "Yes, we use 
this where we have a homosexual whom we can't convict of a 
court-martial." 

The Army does this, too. There is no doubt about it. Their answer 
to the effect that the regulations say they don't is just nonsense. 

The record of the people who have appeared before the committee, 
I think, establishes that each of us has had cases involving administra- 
tive discharge for misconduct. I don't object to discharging a man 
because he is a homosexual even though they can't convict him of a 
crime. I don't think the services should be required to have a homo- 



sexual stay on active duty simply because they don't have a sufficient 
amount of corroboration or that the statute of limitations has run 
since the last homosexual act. 

What I would ask for is to let them discharge people for misconduct 
but do so in a proceeding where the man has the usual rights that you 
would have in a civilian proceeding. 

Since there is going to be sti,ma attached, and he is going to lose, 
substantially, his accrued retirement rights, then he ou ht  to have 

trial. 
f some type of legal protection, but not necessarily those o a criminal 

Senator ERVIN. YOU would agree with me it is very di&cult to 
imagine anything that would be more destructive of morale of any 
unit than to have the feeling in that unit that some of its members 
were homosexuals. 

Mr. PYE. Or that his commander was and that the only reason we 
are not touching him is that the statute of limitations has run since 
the last provable act. 

I think the Army should%e able to eliminate that man. But they 
ought to give him a hearing in which he doesn't have the burden of 
proof in which he has the right Lo subpena a witness or witnesses and 
in which he has the right to cross-examine his accuser. 

Senator ERVIN. And that would be a case, wouldn't i%, in which, to 
use a civilian term for it, the prosecution in many cases would be 
advantaged by having the subpena power so they could produce- 

Mr. PYE. Certainly, sir. 
Senator ERVIN. Witnesses who were reluctant to come and didn't 

want to come. 
Mr. PYE. Well, I am not sure that in view of the way they are 

operating that they are suffering any disadvantage. They will just 
take a letter from somebody and introduce it. . 

Quite frankly, the only thing, the only comparable thing, from an 
evidentiary standpoint that can compare with what they are doing in 
these cases are the Japanese war crimes case when newspapers and 
everything else were marked up, and this is just about what is happen- 
in now. 

tenator ERVIN. Mr. Waters? 
Mr. WATERS. Thank you, Mr. Chairman. Mr. Pye, I am just won- 

dering that perhaps, based on your experience as a lawyer who has 
tried civil cases, you might h d ,  in some of these instances, where a 
man has been subpenaed that the counsel for the respondent might 
stipulate to his testimony. 

Mr. PYE. Certainly; I would. For instance, if I have a situation 
.rvhere I am trying a Federal criminal case, and i t  is an interstate 
transportation of forged checks, and there is no question in my mind 
from the FBI report that there was no deposit in the Los Angeles 
bank, I do not consider that I have a requirement or requiring the 
Government to bring a witness from the west coast here to establish 
something as to which there is no dispute and I freely stipulate to it. 
I think other counsel do, as well. 

Counsel would be expected to stipulate as to any mat tas  which the 
other side is going to be capable of proving, except where the presence 
of the witness would permit cross-examination, which Qould damage 
the other's case, and I would expect the same thing to f@ow here. 



Mr. WATERS. YOU feel that would be workable in the Military Es- 
tablishment as well ? 

Mr. PYE. Yes. But I think that you should have the right, if in 
your opinion the presence of a witness is necessary, either to have him 
present or have a right to be present at the taking of his deposition 
someplace. 

Mr. WATERS. I n  connection with these teams of traveling counsel, 
is it contemplated that the prosecutor of that team would be vested 
with the discretion to go further with that case: would he be author- 
ized to drop it? 

Mr. PYE. I am not sure. I do not think so. I think that the ques- 
tion of whether he is going to be charged or not is made by the 
convening authority for the area in which they go. The trial counsel 
just comes in and tries i t ;  the decision to drop the case would have 
to be made by the convening authority, not by the trial counsel. 

Mr. WATERS. IS it further contemplated that these traveling coun- 
sel might be relieved of, shall we say-that they would have the benefit 
of assistance from people on the scene who would be relieved of any 
responsibility ? 

Mr. PYE. Yes, they would get- 
Mr. WATERS. Decisions would be made by the counsel. 
Mr. PYE. That is exactly the idea as I understand it. They would 

get such logistical support that they needed from the command in 
which they traveled. That might be such as an assistant counsel to 
round up witnesses, an assistant counsel to gather up the evidence but 
the primary responsibility would be placed upon the person who is 
not in the command. 

Mr. WATERS. Thank you, sir. 
Thank you, Mr. Chairman. 
(The prepared statement of Mr. Pye follows :) 

STATEMENT BY A. KENNETH PYE, ASSOCIATE DEAN AND PROFESSOR OF LAW, 
GEORGETOWN UNIVERSITY LAW CENTER 

Mr. Chairman and members of the committee, I am the associate dean and 
a professor of law in Georgetown University Law Center. I am a captain in 
the Judge Advocate General's Corps, U.S. Army Reserve, and in that  capacity 
serve a s  a mobilization designee a t  the Judge Advocate General's School, 
Charlottesville, Va. During the years 1954 and 1955, I served as  a member of 
the Government Appellate Division of the Office of the Judge Advocate General 
and in that capacity I represented the Army in appeals from general courts- 
martial before the boards of review and before the U.S. Court of Military 
Appeals. Since leaving active duty in 19.55 I have from time to time repre- 
sented individuals before administrative boards of the Army, courts-martial 
of the Army and the Navy, boards of review of the Army and Air Force, and 
before the U.S. Court of Military Appeals. During 1959-60 I was vice chair- 
man of the Military Law Committee of the Bar  Association of the District of 
Columbia. In 1956, with the Reverend Joseph M. Snee, S.J., I visited most 
of the ma.jor Army, Navy, and Air Force legal offices in NATO, preparatory 
to the publication of a study of the operation of the criminal jurisdiction pro- 
visions of the NATO Status of Forces Agreement. The views which I will 
express before this committee a r e  not necessarily the v i e w  of any of these 
organizations with which I have had the privilege of being associated. 

For the purpose of clarity I shall discuss separately my opinions concerning 
the rights of servicemen in proceedings conducted under the Uniform Code 
of Military Justice, and the rights of servicemen before administrative tri- 
bunals. My experience has been principally with Army courts and boards and 
my remarks refer to these tribunals, unless otherwise stated. 



I. PROCEEDINGS UNDER THE UNIFORM CODE O F  MILJTARY JUSTICE 

I join with prior witnesses before this committee and with numerous com- 
mentators in expressing the view that the Uniform Code of Military Justice 
is basically an excellent piece of legislation. Clearly, there has been improve- 
ment in the administration of justice in the Armed Force$ during recent years. 
Many of the practices described in the famous Chamberlain hearings of the 
66th Congress and in the hearings which preceded the Uniform Code no longer 
occur. 

I fully recognize that  in some particulars the serviceman has been accorded 
greater procedural rights than has his civilian counterpart. The right to be 
informed that  he is not required to m:llre any statement, the right to be present 
and participate a t  the pretrial investigation, the right to counsel before arraign- 
ment, the right to extensive discovery before trial-all a re  rights which the 
average defendant before a civilian criminal proceeding would desire. 

I think, however, that  it  would he improper to conclude that  the existence 
of these rights necessarily results in a fairer procedure than in civilian courts 
or that any well-informed defendant mould prefer trial by court-martial to 
trial in ia civilian court. There a r e  still many rights which the serviceman does 
not have. Bail is unknown in the military service. Trial by jury does not 
exist. A unanimous verdict is not required except in capital cases. The 
concept of the nolle prosequi, by which the prosecutor in  his discretion may 
drop a case if in his independent opinion justice can be achieved without a 
trial, is  virtually unknown. The concepts of concurrent sentences, indetermi- 
nate sentences, and probation do not exist in the sense that we know them in 
the civilian courts. The youthful ~ffender  is  not entitled to the special treat- 
ment of the Youth Correction Act to which he would be accorded if he were 
being tried in a Federal district court. The lifelong stigma of a bad conduct 
or dishonorable discharge may be attached to conduct which would have re- 
sulted in probation if a trial in a civilian court had occurred instead of a 
court-martial. 

Furthermore, when we discuss the procedural rights of an accused, we a re  
as  a practical matter describing his rights in a general court-martial, a t  least 
insofar a s  the Army is concerned. Article 95 making i t  an offense to  knowingly 
and intentionally fail  to comply with any provision of the code regulating the 
proceedings before, during, or after the trial of a n  accused is a dead letter. I 
know of no trials under this aificle. Any study of the  case law which has de- 
veloped in the last 10 years leads to  the conclusion, in  my opinion, that the 
enforcement of the  rights given to a serviceman by the Congress ultimately de- 
pends upon the U.S. Court of Military Appeals. No case arising in a special 
court-martial or a summary court-martial in the Army can reach the Court of 
Military Appeals. The serviceman tried before either of these tribunals must 
depend upon the local commander and the local staff judge advocate for his 
protection. 

In  addition, even before a general court-martial there still exist factors, per- 
haps inherent in the nature of the system, which cause the reasonable observer 
to wonder if ever we can approach perfect justice to the same extent in the mili- 
tary a s  we do in civilian life. The members of the court are  still chosen by the 
general who is their commander. The efficiency report of the defense counsel is  
still prepared by the staff judge advocate who had recommended that  there was 
probable cause for believing that  the  defendant was guilty. The defense counsel 
is still under the command of the officer who referred the  case to trial. The 
members of the court-martial a re  usually officers and during the course of their 
training have become aware of the fact that  a case should not be referred to 
trial unless it has been investigated and unless competent authority has deter- 
mined that  there is probable cause for believing that  the defendant is guilty. 
Pet these officers must presume that  he is innocent. The staff judge advocate 
who prior to  trial has recommended tha t  the case be tried, has  the responsibility 
after trial to review impartially the case to determine, among other things, if the 
e~idence i s  sufficient t o  sustain the conviction. 

I do not suggest that  most commanders or staff judge advocates attempt to 
interfere with the faithful performance of their duties by court members and 
counsel. I do think, however, that  the fear  of causing displeasure to superiors 
is considered by many court members and counsel. The defense counsel who 
has the option of asserting a defense which will embarrass his commander or 
staff judge advocate appreciates that  this officer may ruin him professionally 



simply by marking his efficiency report "satisfactory" without utilizing any let- 
ter  of reprimand, transfer or punitive measure. Perhaps this fear  does not 
affect the courageous officer. I think, however, that  there a r e  officers who, look- 
ing forward to promotion or retirement, a r e  not oblivious to  the practical reali- 
ties of military life. 

There are  several specific matters upon which I would like t o  comment. It 
seems clear t o  me that  one of the principal objectives of the framers of the 
Uniform Code was that  servicemen should receire uniform treatment regardless 
of whether they were in the Army, Navy, or Air Force. Regrettably, however, 
in  my opinion the administrative actions by the various services have not been 
consistent with this objective in several particulars. 

The Army has initiated the field judiciary system-a system in which a law 
officer "rides circuit." This system has the advantage of permitting a few offi- 
cers sufficient experience to  develop expertise in  military law. I n  addition it 
frees the law officer from any pressure o r  appearance of pressure which might 
result from serving under the command of the convening authority. The re- 
sults have been good. Errors by law officers have been reduced. I know of no 
allegations of command influence exercised ever law officers since the program 
has  been initiated. The Navy is considering adopting this system. Regrettably, 
however, the Air Force does not intend to employ the field judiciary concept. 
Consequently while a n  Army serviceman charged before a general court-martial 
will get a law officer f r m  a different command who is a specialist, the Air F o m  
serviceman will get one from his own command, who may or may not be a n  
expert. 

The reasoning which justifies the  use of t h e  law officer circuit rider applies 
with equal vigor to the defense counsel. I t  is the defense counsel who has 
the most to fear from the  command influence. It i s  he  who is most likely to 
find a conflict between his sworn duty and the  desires of his commander. I 
can see no reason why there could not be established a circuit riding system 
for defense counsel. To the extent that  defense counsel needs the facilities of 
the local command for investigation, an associate counsel to  assist him could 
be made available by the command i n  which the trial is  being conducted. But 
the respons?bility for  making the  decisions a t  trial could well be placed in an 
officer whose efficiency report is not being written by the person who has  rec- 
ommendd that  the defendant (be tried. 

I t  may be argued that  no significant number of defense counsel a r e  being 
intimidated by the 'chought that  their performance will be  evaluated by their 
own staff judge advocate who has recommended trial. Even assuming this 
to be true, the  resulting increase of confidence in  the system by servicemen 
merits the application of the circuit principle to  defense counsel. Trial teams 
of law oflicers, defense counsel, and trial'counsel who move from one command 
to another trying case2 a r e  already planned for  use Sn war. Why not begin 
the system i n  time of peace? 

The Army has also transplanted the concept of the  negotiated plea from 
civilian criminal proceedims. This permits the defense counsel to  talk to  the 
trial counsel concerning the maxifmum sentence which his staff judge advocate 
will recommend in the event tha t  a plea of guilty is made to the charges. This 
system of '$bargainingw with the prosecutor exists in  virtually every civilian 
jurisdiction. I n  my opinion the Army innovation in military law has advan- 
tages. I n  some cases needless trials have been avoided. Some defendants 
have been protected by obtaiping pretrial assurances against inappropriate 
severity on the part  of courts-martial. 

The system could well be improved. I n  a civilian criminlal proceeding, when 
the defense counsel talks t o  the prosecutor concerning the possibility of pleading 
a client guilty, he is talking in a context where the  prosecutor has the  authority 
to  drop the charge altogether or permit him to plead to a lesser included offense. 
The area of bargaining is considerasbly narrowed in the milibary. The trial 
counsel does not have authority to drop the charges against the defendant. 
Usually the bargaining is  done only on sentence although in some commands 
it  may be possible to  reduce t h e  charge 'as well. 

In  any case t h e  negotiated plea is an important part of the structure of the 
administration of criminal justice in  both civilian communities and in the 
Army and the Navy. The Air Force, however, has steadfastly refused to permit 
this practice. 

Article 19 of the Uniform Code of Military Justice empowers special courts- 
martial, under such Limitations a s  the President may prescribe, to adjudge 



any pwishment not forbidden by the  code except death, dishonorable dis- 
charge, dismissal, confinement in excess of 6 months, hard labor wi twut  con- 
finement in  excess of 3 months, forfeiture of pay exceeding two-thirds of pay 
per month, or forfeiture of pay for a period exceeding 6 months. The wticle 
then provides that  a bad conduct discharge shaIl not be adjudged unless a 
complete record of the proceedings of testimony before the court-martial has 
been made. The Manual for  Courts-Martial, United States, 1951, likewise 
contemplated that  a special court-martial should have the power to  adjudge 
a bad conduct discharge. 

The Army, by regulation (AR 22-145) h a s  provided that  reporters may not 
be appointed for special courts-martial without special authorization from the 
Secretary of the Army and that a verbatim record may not be made. The 
result of this regulation is  that  a special court-martial of the Army may not 
adjudge a bad conduct discharge. Thus by regulation a power given t o  a 
special court-martial by the code and confirnled by the President has been taken 
away. The convening authority is placed in the position that when he thinks 
n bad conduct discharge mlay be appropriate, he must send the case t o  a 
general court-martial. 

This regwlation h a s  been justified on the grounds that  i t  was  reasonable and 
proper to  deprive a special court-martial of the power to adjudge a bad conduct 
discharge in  order to insure that  a n  accused would have the arotection of a 
general court-martial proceeding in any case where a punitive discharge was 
adjudged. This desire to protect a defendant is laudable. However, certain 
distinct disadvantages to defendants in  the Army have resulted a s  a result of this 
regulation. 

I t  seems clear that  the A r a y  is granting a much higher percentage of dishonor- 
able discharges in  cases where a punitive discharge is deemed appropriate, than 
are the other services. Thus, during the fiscal year 1961 the Army imposed 5S-O 
dishonorable discharges and 693 bad conduct discharges. During the same period 
the Air Force imposed only 119 dishonorable discharges but 1,507 bad conduct 
discharges. Only 10 men were separated from the Navy with a dishonorable 
discharge during this perbd, although 1,521 received bad conduct discharges. 
P a r t  of this may be due t o  the fact that the Army has a higher percentage of 
draftees than do the other services. P a r t  I thin%, however, is due to the fact that  
officers appointed to a general court-martial usually a re  of the opinion that  the 
solemnity of the proceeding is  such that  if the defendant is guilty, strict puni- 
tive measures a r e  appropriate. I n  other words, I suspect strongly that  dis- 
honorable discharges a r e  being received by men tried before general courts- 
martial where a bad conduct discharge would have been deemed appropriate if 
the offender had been tried before a special court-martial composed of the same 
officers. Army statistics demonstrate that  sentences imposed by general courts- 
martial greatly exceed special court-martial sentences for the same offeuse. 

Even if the general court-martial in the Army adjudges a bad conduct dis- 
charge instead of la dishonoralc!e discharge the defendant has been prejudiced. A 
bad conduct discharge awarded by a general court-martial does not have the 
same effect a s  a bad conduct discharge awarded by a special court-martial. The 
bad conduct discharge does not automatically deprive a defendant of his vete- 
rans' benefits, if imposed by a special court-martial. Each case is determined 
by the Veterans' Administration on its merits. 

The bad conduct discharge adjudged by a general court-martial, bas  the exact 
sect a s  a dishonorable discharge upon veterans' benefits. The serviceman is  
barred from all rights administered by the Veterans' Administration without 
any necessity for adjudication (38 U.S.C. 3103). Thus by Army regulations 
soldiers have been treated differently with dire results in  some cases. The 
serviceman i n  the Navy or Air Force who receives a bad conduct discharge does 
not automatically lose his  veterans' rights. The 6ne who receives the same 
discharge in  the Army does. 

There a re  strong reasons to support the Army's viewpoint, that  before any 
discharge is given, the defendant should be represented by a lawyer and tried 
before someone who has roughly the position of a Federal judge. It seems clear, 
however, that  this decision should not be made by the Army, but by the Congress. 
Congress intended that  servicemen be treated equally. By result of the Army's 
action they a r e  not being treated equally. 

I think legislation is necessary to eradicate these inequalities of treatment. 
Perhaps the answer lies in the recent proposals-to ab21ish the present system of 
courts, to  broaden the disciplinary powers of the commander for minor offenses, 



and to require the trial of all other offenses by a court resembling a general 
court-martial of today. 

Appeals from general courts-martial a r e  considered a s  a matter of right 
before boards of review. I n  the Navy i t  is the custom for civilians to  sit  on these 
boards. I n  the Army and Air Force no civilians sit. 

My experience has been almost exclusively before Army boards, and was 
in'imarily during the period of 1954 and 1955. Conditions may have changed 
materially since that time. I make these qualifications because I feel very 
strongly about these boards of review. I question whether they perform any 
function whatsoever except to reduce sentences in most cases. When I appeared 
before them a s  Government counsel, with the exception of one board of review, 
which was presided over by a n  outstanding lawyer and officer, Brig. Gen. John 
Gordon O'Brien, i t  was almost impossible for the Government to lose a case. 
This was true even when the Government confessed error. Most of the cases 
were "short-forms"-that is, the members of the board signed their name on 
a stamped form which stated that  they had reviewed the case, found no error, 
and that  the sentence was appropriate. In  some cases, the sentence would be 
reduced. Only rarely would a rehearing be ordered or charges be dismissed. 

Defense counsel a re  treated courteously before the board but must approach 
their duties, in  my estimation, with a certain feeling of frustration. If they 
expect to obtain a rehearing, or dismissal of charges or even an opinion, they 
a r e  doomed to disappointment in  most cases. 

The rules before these boards provide that  "civilian counsel who do not have 
a copy of the record of trial make arrangements with appellant defense counsel 
to examine a copy of the record of trial in  the office of the Judge Advocate 
General and to make a copy of the whole, or any part thereof, without expense 
to the Government" (rule VI ) .  The argument in support of this rule is that 
civilian counsel have the accused's record of trial. This  may or may not be 
true. The appellant's record of trial, however, does not contain such papers 
a s  the recommendation of the staff judge advocate to  the convening authority, 
the investigating officer's report, or the post-trial review by the staff judge 
advocate. On one occasion where a client was in  transit  from Europe to Fort 
Leavenworth I filed a formal motion urging that  the board of review order the 
Defense Appellate Division to permit me to use "their" copy of the record for 
the period of 4 days in  my offices in order to permit me to copy those parts 
of the record before the board which were not in  my copy. My client had 
requested that  military counsel withdraw from the case. My motion was op- 
posed by the Defense Appellate Division, not by the Government. The Board 
of Review denied my motion on the ground "it had no jurisdiction or authority 
to direct the use of disposition of papers, files, or documents in  the control or 
custody of the Judge Advocate General." I am not sure that  every member of 
this board had been "oriented a s  to his absolute independence in the exercise 
of his duties." The matter was subsequently settled informally when the chair- 
man of the board graciously thermo-faxed the papers I desired and sent them 
to me a s  a personal accommodation. On other occasions I have experienced no 
difficulty in obtaining a copy of the necessary papers. I cite the incident only 
to  show the general atmosphere which I found to prevail. I appreciate that 
many members who have served on the board of review have been dedicated 
officers who have performed their functions with integrity and learning. I would 
be less than candid, however, if I did not suggest to  this committee that  most 
counsel of my acquaintance who have appeared before the boards view i t  simply 
a s  a necessary step to perfect a n  appeal to the Court of Military Appeals. 

I do not know enough about the Navy's system of civilian membership upon 
the board to know whether the situation is better or worse with civilian mem- 
bers. I think, however, that  consideration should certainly be given to civilian 
membership, if for no other reason than increasing the confidence of the service- 
men in the integrity of the system. The presence of civilian members on the 
boards of review in the Navy would seem to indicate the N a g ' s  conclusim that 
membership in a particular service is not absolutely necessary for competent 
performance of the functions of a n  appellate bench. The Navy's experience 
may indicate the possibility of a unified board of review to hear appeals from 
the various services. Such a board could do much to avoid the inequalities 
in  sentencing practices which now exist. The chief disadvantage of civilian 
membership, in my opinion, would be to stifle further the career incentives of 
capable legal officers by limiting their opportunity to serve in  a judicial capacity. 



Most of the matters which I have discussed thus f a r  do not deal with consti- 
tutional rights, except the concept of equality of treatment before the law. 
There is a matter which is of great concern to  me which deals directly with the 
constitutional rights of servicemen. This is the question of whether it  is con- 
stitutional for courts-martial to t ry in time of peace, a n  offense committed by 
a serviceman within the United States where the nature of the crime is exclu- 
sively civil in the sense that  i t  is not committed on a military installation, against 
military property or military personnel, and does not involve any matter affect- 
ing the maintenance of military discipline. I invite the committee's attention 
to the excellent analysis of this matter by I\Iessrs, Robert D. Duke and Howard 
S. Vogel which appears in  volume 13  of the l'anderbilt Law Review. In my 
opinion, these gentlemen demonstrate that prior to the Constitution military 
courts-martial did not have general jurisdiction to t ry soldiers for civilian- 
type offenses in  time of peace. No general jurisdiction to try soldiers for  civil- 
ian-type offenses existed in the early legislation in this country. During the last  
1UO years, however, there has been a gradual erosion of the common law concept 
that soldiers like civilians should be tried in civilian courts for civilian offenses. 

The first statutory authority for the military to try civilian crimes regardless 
of whether the circumstances of their commission prejudiced good order or mili- 
tary discipline was granted in 1863, but was limited to time of war. In 1916 for  
the first time court-martial jurisdiction was extended t o  noncapital civil offenses 
committed in time of peace. The same Congress gave the Army the power to 
try murder or rape committed outside the United States in time of peace. 
Despite the recommendation of the Army, Congress a t  that  time denied authority 
to the Army to t ry murder and rape committed within the United States in time 
of peace. The Uniform Code for the first time permitted court-martial juris- 
diction over capital offenses in the time of peace. 

No Supreme Court case has squarely faced the issue of whether the grant 
of jurisdiction to try servicemen for capital and noncapital civilian type cases 
in time of peace is constitutional. My preliminary research indicates no histor- 
ical precedent which would justify the conclusion that  the Founding Fathers 
intended that anything other than disciplinary punishment should be exerted 
by the Armed Forces in time of peace, within the United States. 

The trail  of a serviceman f o j  a capital offense in time of peace in a military 
court when civilian courts a re  open and available to  hear the case raises grave 
constitutional difficulties. Both Hale and Coke denied the authority of court- 
martial to t ry a n  offender for  a civilian-type offense in time of peace. Both in 
the United Kingdom and in the courts of our other NATO allies, military juris- 
diction is restricted. The argument that  every offense committed by a soldier 
involves the military has been rejected in most of the other civilized nations of 
the world. 

As a result of our code, a soldier may be tried without the rights to which he  
would be entitled in a civilian criminal court, simply because he is  a soldier, 
without any reference to the nature of the offense which he has allegedly com- 
mitted. H e  may be tried again by the State in which the offense was conlnlitted 
because of the concept of dual sovereignty. 

Abroad where American courts are  not sitting, or in time of war, a serviceman 
traditionally has been tried by a military tribunal. To place a military tribunal 
sitting in the United States on a n  equal footing with a State or Federal court for 
civilian-type offenses is  in  my opinion both undesirable and possibly unccmsti- 
tutional. 

The possibility of implementing such a system has been demonstrated under 
the Status of Forces Agreement. At the present time. the soldier who is charged 
with a murder in  England will be entitled to  a jury trial. If he is charged with 
murder in North Carolina, he will be tried by court-martial. 

I n  discussing this matter with military officers the nrgument has been made 
that i t  is of great advantage to  the defendant to  be tried by court-martial rather 
than suffer the vagaries of State criminal procedure. In  my opinion the average 
defendant would prefer to take his chances with a State judge and a jury of his 
peers rather than undergo trial by court-11:artial. I n  the event that this argu- 
ment is determined to have merit, however, i t  seeills to  me quite clear that  legisla- 
tion could be passed empowering Federal district courts to t ry servicemen for 
civilian type offenses. 

Before leaving the subject of the operation of the uniform code there is  one 
other area in  which legislation seeins to me to be desirable. In  the first place 
Congress has never passed legislation to  cover the situations involved in Totk, 
Covert, 8mith and Guagliardo cases. 



P would prefer legislation which placed jurisdiction in  a U.S. district 
court sitting in this country to t ry offenses committed by a former serviceman 
abroad or by civilians, dependents or employees abroad. I think it should be 
recognized that  substantial problems involving the Status of Forces Agreements 
will result from this legislation or any other legislation dealing with this prob- 
lem. The right to t ry our citizens for  offenses comnlitted in foreign lands has 
been permitted by the countries concerned only in cases where the offender is  
subject to the military jurisdiction of the United States. I do not think that an 
insurmountable problem would be encountered where the foreign country chose 
not to  t ry a n  American civilian and we then desired to try him after he returned 
to the United States. Our studies indicate, however, that  vigorous opposition 
would be taken in almost any NATO nation to the idea of a U.S. district judge 
trying a case by a jury within the national boundaries of any NATO country. 

For  this reason even though some modification of existing treaties might be 
necessary, I would recommend legislation which makes the offenses now pro- 
hibited by the uniform code and some of the offenses prohibited by title 18 if 
committed within the  United States, punishable in  a U.S. district court if com- 
mitted by a dependent or civilian employee accompanying the Armed Forces 
abroad or by a serviceman who has been discharged af ter  conmission of an 
offense abroad. The defendant should not be subject to trial if he has already 
seen  a e d  i n  a foreign court for the same offense. 

~ r o k  a practical point of view very few cases would be tried under this statute. 
However, I think it desirable that  the Government h a r e  authority to  prosecute 
a n  American wife who commits a crime against our interests abroad if the case 
is a n  appropriate one. Special consideration would have to be made for areas 
such a s  the Ryukyus or Antarctica. This could, in  my opinion, be covered by 
including these areas within the maritime jurisdiction of the United States. 

11. PROCEDURE6 I N  ADMINISTRATIVE DISCHARGE CASES 

My experience i n  dealing with administrative tribunals in the services has been 
almost entirely in  officer elimination proceedings in the Army. I hare, however, 
had the opportunity to study the regulations governing discharges of enlisted 
personnel in the Army and in the other services. Many of my comments which I 
make with reference to  elimination proceedings of officers in the Army, apply 
equally to  administrative proceedings involving enlisted ineu. My basic position 
is that  the present system is unfair. It is  unfair for the reason that the stand- 
ards a re  too vague. The proceedings a re  unfair because the respondent does not 
have compulsory process and he may be &ischarged or eliminated entirely on 
affidavit without ever having the privilege of confrontation or cross-examination. 
The proceedings a re  unfair because the burden of proof is placed upon the serv- 
iceman. The proceedings a re  unfair becanse by regulation the Army has lilaitecl 
the area of discovery to a n  area considerably less than that  which Congress 
permitted by the statute. 

I think that  a description of the procedure leading to the elimination of a n  
offlcer presents a grafihic illustration of the nature of these proceedings. Elimi- 
nation proceedings may begin with a recommendation of elimination originated 
by a n  officer's commander. I t  is  transmitted through the chain of command to 
the Department of the Army. After review in the Department of the Army, i t  is 
referred to a selection board. The only papers before this board a re  the papers 
which have been referred to  i t  by the Army. The offirer is not aware that  the 
board is  meeting nor is he given a n  opportunity to  appear before i t  or snbnlit 
matters in  his behalf. The selection board determines whether the officer should 
be required to show cause why he should not be eliminated. If the selection 
board determines that  the officer should be required to show cause, he is for the 
flrst time informed of what has been happening. The matter is then referred 
to a board of inquiry. According to the Army regulations "the impression that 
it  is the responsibility of the Government to establish its case before this board. 
in much the same manner a s  is done in court-martial, is erroneous. The burden 
of proof rests with the respondent to produce convincing evidence that  he should 
be retained. In  the absence of such a showing by the respondent, the board must 
flnd for elimination." 

Prior to the convening of the board the board members a re  informed that  
the burden of proof rests with the respondent; that  a prima facie case for 
elimination has been established by the action of the selection board in  the 
absence of convincing evidence advanced by the respondent; and that  while a 



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 573 

record of good performance o r  good conduct in  the remote past does not negate 
a record of progressive deteriorating efficiency or conduct, that  stress should 
be placed on the value of old reports and records in establishing a pattern 
of mediocrity or misconduct. The board is also informed that  allegations 
involving a defect in  character or integrity cannot be offset by a rebuttal 
which attempts to emphasize other qualities in  the officer's favor. The board 
members a re  informed that  the proceeding is not subject to the rules and pro- 
cedures governing court action and that  inappropriate delays or undue em- 
phasis on legal technicalities is  not permitted. They are  also informed that  
if they recommend retention the case is closed, but if they recommend elimina- 
tion the case will be reviewed further, and that  clemency, defined a s  any proposal 
short of elimination, may be granted only by the Secretary of the Army. They 
are informed that the fact that  the officer has  been promoted does not neces- 
sarily furnish proof that  he should be retained. They a r e  warned that  a record 
of recent improvement of performance may result from a n  unusual effort on 
the part of the respondent after learning he was recommended for elimination 
action. The board members a re  told that  the weight to be given letters of 
commendation, appreciation, o r  expressions of the value of the officer to the 
service which have been solicited by the respondent is "of considerable ques- 
tion." Furthermore, the  board members a re  informed tha t  if they eliminate 
the officer for reasons other than misconduct, he may be permitted to continue 
in a n  enlisted status, and that,  "therefore, i t  is not expected that  a n  officer 
will be retained out of sympathy for  his long service * * *." 

The officer has  no right to confront the witnesses whose statements have 
been utilized against him. He may request the appearance of "members of 
the Army" or "civilian employees of the Army" and such a request will be 
honored by the board "if the witness is considered reasonably available and 
his testimony will add materially to the case." The officer is not reimbursed 
for expenses incident to the appearance of civilian witnesses. 

Congress provided that  the officer should have access to "records relevant 
to his case." (10 U.S.C. 3785.) 

The Army regulations permit him to have access only to the "records of the  
hearing, including all  documentary evidence referred to  the board." There a re  
obviously situations i n  which there a r e  records relevant t o  his case which were 
not befare the selection board. The regulations provide tha t  the officer will be 
allowed to present his case without undue interference by the board, but tha t  
"nonessential delaying tactics will not be tolerated." 

Grounds for elimination include the following : Failure to  exercise necessary 
leadership or command of a n  officer of his grade; mismanagement of personal 
affairs which detrimentally affect his performance of duty ; acts of intemperance 
and/or personal misconduct ; existence of homosexual tendencies ; apathy, defec- 
tive attitudes, or other character disorders to  include inability or unwillingness 
to expend effort;  and conduct unbecoming a n  officer. 

It is difficult to conceive of criteria more vague. I cannot imagine a proce- 
dure more slanted against a litigant. It is hard to describe the sense of 
futility which you feel when you a re  engaged in attempting to meet the burden 
of proof that  a n  individual does not have homosexual tendencies, o r  is not 
apathetic i n  a proceeding where you have no right to  cross-examine the wit- 
nesses against you and no power to  compel the attendance of witnesses in  your 
own behalf. Of course fairminded officers on the board may save the re- 
spondent. If justice is obtained it is because of the integrity of the triers of 
fact and not because of any virtues of the system established by the regulations. 

am strongly convinced that  these proceedings a r e  being used to eliminate 
officers for misconduct, where the Army cannot obtain a conviction in a court- 
martial where the accused is afforded his rights under the uniform code. The  
regulations give clear evidence of this. Although i t  is  piously provided t h a t  
"elimination action, * * * will not be used in lieu of dlsciplinary action under 
the Uniform Code of Military Justice," it then proceeds to list a s  a ground 
for elimination "conduct unbecoming a n  officer" which is  specifically made a n  
offense by article 133 of the code (Par. l l ( a )  ( S ) ,  A.R. 635-105). It later  
provides tha t  "certain acts such a s  knowingly passing a worthless check, public 
drunkenness under circumstances which bring discredit to the military service, 
et cetera, portray a n  undesirable officer so unmistalrenly that  no amount of 
evidence a s  to professional proficiency will overcome it." (Par. 10, appendix 
1, A.R. 835-105) 
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These regulations a re  frequently used to eliminate officers suspected of being 
homosexuals where proof which would satisfy a court of law simply doesn't exist. 

I n  one case involving a n  allegation of homosexual tendencies, my client re- 
quested a court-martial and received a reply that  court-martial mould not be 
granted because the evidence was  insufficient to  warnant trial by court-martial. 

The combination of the  administrative discharge regulation with special 
court-martial provides a particularly insidious technique. A defendant may 
be convicted of offenses without any chance of obtaining review by the Court 
of Military Appeals. The fact of these convictions may then be used a s  the 
basis for administrative discharge i n  the type of proceeding which has been 
described to you by other witnesses. 

I do not object to  the Army possessing the authority to  discharge individuals 
who a re  unfit or unsuitable, even if the basis is misconduct and a criminal 
conviction is infeasible. I do object to  procedures which a re  so basically 
unfair and standards which are  so vague that  the individual is defenseless. 

I disagree strongly that  a Reserve officer or a Regular officer has  no con- 
stitutional rights when the Government seeks to deprive him of his livelihood 
and reputation. I agree that  the Army should be able to  require a n  officer to 
leave active duty. The utilization of these proceedings, however, to stigmatize 
a n  officer a s  is the case where he is  "found to possess homosexual tendencies" 
and to deprive him of substantial property rights a s  is the case when a n  
officer with the 18 or 19 years active service is eliminated immediately prior 
to his planned retirement under circumstances where he has never been passed 
over for promotion, seems to me to be the antithesis of every thing which 
we consider to be important i n  the law. 

These proceedings a r e  not customary in military law. They are  a recent 
innovation. I am sure that  they alleviate the problems caused by poor judg- 
ment of planners who permitted too many officers to remain on active duty 
after World War I1 and who promoted them regularly thereafter. However, 
I do not think that  a nation which prides itself upon the fairness of i ts  legal 
processes can permit the continuation of such procedures. 

Other witnesses have adequately described the procedures used to eliminate 
enlisted personnel. I agree fully with them that  these procedures a re  undesirable. 
If a man is  to go the rest of his life bearing the stigma of a n  undesirable 
discharge i t  seems to me that  we can afford a t  least the kind of quasi-judicial 
hearing which is utilized before a civil service employee is fired. 

I see no reason why the Government should not be required to prove i ts  
case; why compulsory process should not be granted; or why a serviceman 
should not have the opportunity to confront his accuser, a t  least a t  the 
taking of a deposition. 

I know little about procedures in  the review boards. Many of the deficiencies 
previously discussed exist here a s  well. I see no reason why so many boards 
a r e  necessary. The functions of the Discharge Review Board and the cor- 
rection boards could easily be combined. 

I wish to thank the committee for extending me the invitation to appear 
before it. 

Senator ERVIN. We were very anxious to have Father Snee appear, 
but I am informed that he is ill and I would appreciate very much 
if you could convey word to him we would be glad to receive any 
written statemenk he would prepare if he doesn't feel physically 
able to come. 

Mr. PYE. Thank you, Senator. I am sure he would be honored 
by your sentiments. 

Senator ERVIN. On behalf of the committee I want to thank you 
for a most illuminating presentation on some of the serious problems 
in this field and for your observations as to possible solutions to 
these problems. We are deeply grateful to you. 

Mr. PYE. Thank you, sir. 
Senator ERVIN. The committee will stand in recess until Monday 

morning at  10 : 30. 
(Whereupon, at  12: 30 p.m., the committee recessed to reconvene 

at  10 : 30 a.m., Monday, March 12,1962.) 



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 

MONDAY, MARCH 12, 1962 

U.S. SENATE, 
SWCOMMITTEE ON CONSTITUTIONAL RIGHTB 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, a t  10:35 a.m., in room 
357, Old Senate Office Building, Senator Sam J. Ervin, Jr. (chair- 
. man of the subcommittee), presiding. 

Present: Senators Ervin and Carroll. 
Also present: William A. Creech, chief counsel and staff director; 

Robinson 0. Everett, counsel; and Bernard Waters, minority 
counsel. 

Senator ERVIN. The committee will come to order. 
Counsel mill call the first witness. 
Mr. CREECH. Mr. Chairman, the first witness this morning is Col. 

Frederick Bernays Wiener, attorney a t  law, Washington, D.C. 
Senator ERVIN. We are glad to have you with us. 
Mr. WIENER. Thank you, sir. 

STATEMENT OF FREDERICK BERNAYS WIENER, 
WASHINGTON, D.C. 

Mr. WIENER. Mr. Chairman, my name is Frederick Bernays 
Wiener. I am a member of the District of Columbia bar. I am a 
colonel, U.S. Army Reserve, retired. 

I believe the commitee has a copy of a statement of my qualifica- 
tions and of an outline of my statement on elimination. I should 
like to say by way of preliminary, that my observations are based not 
only on my experience as private connsel before boards and before 
courts, but also on duty assipments during the time that I was still 
in the Active Reserve, and was on duty with the Headquarters, De- 
partment of the Army. 

I should like to address myself with your permission, sir, to the 
matter of elimination procedure under chapters 359 and 360 of title 10 
of the United States Code. 

575 



There is one of those cases which is now pending in the Supreme 
Court, that is the case of Beard against Stahr and others. I t  is num- 
ber 648. Since it is sub judice and since I am counsel in the cause it 
would be improper for me to express opinions on the merits of the 
issues. 

I think, however, it will be helpful if I state briefly what the issues 
are, without comment. 

That is an action to enjoin an elimination on the pound  of the 
unconstitutionality in two respects of the underlying statute, namely, 
chapter 360. 

The two questions raised, the two alleptions of unconstitutionality 
are, first., that the statute shifts the burden of proof to the respondent 
officer to prove his innocence. The second allegation of unconstitu- 
tionality is that in a proceeding whereby he stands to lose his liveli- 
hood on accusations of misconduct and stands to receive a discharge 
less than honorable, he is not entitled to and was denied the right of 
confrontation. 

That case came before a three-judge district court here in the Dis- 
trict of Columbia, and that court held that, in enacting the elimina- 
tion legislation, Congress was not bound by the due process clause 
or by the Bill of Rights or by any other provision of the Constitution, 
and that opinion has just been reported at  200 Federal Supplement 
766. 

It is now pending in the Supreme Court on a jurisdictional state- 
ment. A motion to affirm filed by the appellees, which interestin ly 
enough, takes the ground, not that Congress is not constitutiona f ly 
circumscribed in passing such legislation, but that the provisions are 
fair. And then a brief in opposition has been filed, and there may 
be a ruling on that appeal next Monday, I don't know. 

(The brief is as follows :) 



IN THE 

hpr~t t te  M- IYE fllo Xnit~h Mat~ri 
OCTOBER TERM, 1961 

No. 648 

J. B. BEARD, Appellant, 

ELVIS J. STAHR, JR., Secretary of the Army; STEPHEN 
BILES, Under Secretary of the Army; and Major 
General JOE 1C. LAMBERT, The Adjutant General of 
the Army 

Appeal from the United States District Court for the 
District of Columbia 

JURISDICTIONAL STATEMENT 

.FREDERICK BERNAYS -WIENER, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Ave., N. W., 
Washington 6, D. C., 

Cou~zsel for the Appellant. 



INDEX I 
Page I 

.................................... Opinion below 1 

Jurisdiction ...................................... 2 

Questions presented .............................. 2 

.................................. Statute involved 3 

........................................ Statement 3 
The questions are substantial ...................... 12 

Conclusion ....................................... 23 

Appendix A-Opinion below ........................ A1 

Appendix B-Judgment below ...................... A19 

Appendix C-Statute involved ..................... A20 

AUTHORITIES 
CASES : 

Benson v . Schofield. 236 F . 2d 719. certiorari denied. 
............................... 352 U.S. 976 21 

Blarvd v . Corvnally. 293 F . 2d 852 ............. .13.15. 16 
Bonaparte v . Camden $ A.R.Co., Bald . 205. Fed . 

Case No . 1617 .............................. 22 
Cafeteria Workers v . McElroy. 367 U.S. 886 ...... 15 
City Bank Farmers Trust  Co . v . Schnader. 291 U.S. 

24 ......................................... 21 
City of Lincok v . Power. 151 U.S. 436 ............ 11 
City of Miami v . Prymus. 288 F . 2d 465 ............ 21 
Clackum v . United States. C . Cls., No . 246.56. Jan  . 20. 

1960 ....................................... 20 
Cleary v . Weeks. 259 U.S. 336 .................. .16. 19 
Commercial State Bank of  Roseville v . Gidrzey. 174 

F . Supp . 770. affirmed. 278 F . 2d 871 .......... 21 
Davis v . Stahr. 293 F . 2d 860 .................. .15. 16 
Greene v . McElroy. 360 U.S. 474 .................. 15 
Guarro v . Urvited States. 237 F . 2d 578 ............ 15 
Kelly v . United States. 194 F . 2d 150 .............. 15 
Kwong Hai Chew v . Rogers. 257 I? . 2d 606 ........ 19 



CONSTITUTIONAL RIGHTS O F  MILITARY PERSONNEL 579 

Page 

Ledford v . Curran. 366 U.S. 948 .................. 14 
Leedom v . Kyne. 358 U.S. 184 .................... 21 
Mattox v . United States. 156 U.S. 237 ............ 15 
McElrath v . United States. 102 U.S. 426 .......... 22 

............ Mimma. ck v . United States. 97 U.S. 426 22 
Ogden v . Zuckert, D.C. Cir., No . 16283, Dec . 14, 

1961 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21 
Orloff v . Willoughby. 345 U.S. 83 ................ 13 
Reed v . Franke. C.A. 4, No . 8270, Nov . 7. 1961 ...... 22 
Rittenour v . District of Columbia. 163 A . 2d 558 ... 15 
Rogers v . United Sta.tes. 270 U.S. 154 ............ 19 
Rims v . Everhardt. 102 U.S. 300 . . . . . . . . . . . . . . . . . .  21 
Swift  & Co . v . United States. 276 U.S. 311 ......... 21 
Ta. cey v . Irwin. 18 Wall . 549 ..................... 21 
United States v . Burne?j. 6 USlCMA 776. '21 CaMR 98 13 
United States v . Clay. 1 USCMA 74, CMR 74 ...... 13 
United States v . Corson. 114 U.S. 621 ............. 22 
Williams v . Zuckert. D.C. Cir., No . 16345. Nov . 9, 

1961 ....................................... 16 
Wood v . Hoy, 266 F . 2d 825 ...................... 19 

STATUTES : 

Articles of War (other than in Uniform Code of 
Militam Justice) : 

AW XLVII of 1775 ...................... 19 
Sec . XIV. Art . 21 of 1776 .................. 19 

; AW 20 of 1786 ........................... 19 
AW 83 of 1806 ............................ 19 
AW 61 of 1874 (R.S. 5 1342) ............+.. 14 
AW 22 of 1916-1948 ...................... 16 
AW 95 of 1916-1948 ...................... 19 
AW 101 of 1916-1948 ..................... 16 

Uniform C'ode of Military Justice (10 U.S.C. $ 5  801 
et seq.) : . 

Art . 43(c) ................................ 6 
Art . 46 .................................. 19 
Art  . 51(c) (4) ............................ 19 
Art . 67 .................................. 19 
Art  . 133 ............................. .6,14, 19 



Page 
United States Code : 

10 U.S.C. [I9261946 eds.] 8 571 ........... 16 
10 U.S.C. 593(a) .......................... 16 
10 U.S.C. 5593(b) ........................ 16 
10 U.S.C. 5 1162(a) ....................... 16 
10 U.S.C. 5 1163(c) ....................... 16 

.......................... 10 U.S.C. 5 1552 22 
............. 10 U.S.C. 5 $3791-3797 .3, A20-A23 

.......................... 10 U.S.C. 5 3791 5 
10 U.S.C.. 5 3792 .......................... 6 
10 U.S.C. 5 3793 .......................... 8 

.......................... 10 U.S.C. 5 3796 11 
10 U.S.C. 5 3911 .......................... 11 
10 U.S.C. 5 3963(a) ....................... 11 
37 U.S.C. 5 232(a) ........................ 11 
37 U.S.C. 0 233 ........................... 11 

MISCELLANEOUS : 

Army Regulations : 
AR 605-200 .............................. 19 
AR 635-89 ............................... 8 
AR 635-105 ............................. .6.7. 9 

F.R. Civ . P., Rule 65(b) ........................ 10 
Hearings before Subcommittee No . 1. House Com- 

mittee on Armed Services. on S . 1795. 86th Cong., 
1st sess.. p . 3802 ............................ 17 
id.. p . 3816 .................................. 20 

H . R . Rep . 1406. 86th Cong., 2d sess., pp . 12.13. 14 . . 17 
Mamal for Cozcrts.Martial. U ..S.. 1951. r[ 115 ...... 19 
17 Op . Atty . Gen . 297 ........................... 22 
18 Op . Atty . Gen . 18 ............................ 22 
30 Op . Atty . Gen . 177 ........................... 12 
Supreme Court Rule 16(3) ...................... 20 
Winthrop. Military Law 07 Precedercts (2d ed . 1896; 

1920 reprint) : 
pp . 712-713 .............................. 14 
pp . 747-754 .............................. 22 . pp . 957. 969. 974. 983 .................... 19 



IN THE 

No. 648 

ELVIS J. STAHR, JR., Secretary of the Army; STEPHEN 
AILES, Under Secretary of the Army; and Major 
General JOE C. LAMBERT, The Adjutant General of 
the Army 

Appeal from the United States District Court for the 
District of Columbia 

JURISDICTIONAL STATEMENT 

OPINION BELOW 

The opinion of the three-judge District Court upholding 
the constitutionality of 10 U.S.C. 37913797 has not yet 
been reported. A copy thereof is attached as Appendix A 
( i ~ f  ra, pp. A1-A18) . 



JURISDICTION 

I. This was an action seeking a preliminary injunction 
to restrain the enforcement and execution of 10 U.S.C. 
$ 5  3791-3797 on the ground of rep&nancy to the Con- 
stitution of the United States, viz., denial of procedural 
due process. 

2. On December 19, 1961, the three-judge District Court 
entered an order (Appendix B, infra, page A19) granting 
appellees' motion for summary judgment, denying ap- 
pellant's motion for summary jndgment, denying appel- 
lant's motion for preliminary injunction, and dismissing 
appellant's complaint. 

The notice of appeal was fled in the District Court on 
December 20, 1961. 

3. The jurisdiction of this Court to review on direct 
appeal the order of the three-judge District Court denying 
appellant's motion for a preliminary in junction is con- 
ferred by 28 U.S.C. •˜ 1253. 

4. The text of the statute of the United States challenged 
on the ground of repugnancy to the Constitution is set forth 
in Appendix C (inf ra, pp. A2O-A%). 

QUESTIONS PREtSERTED 

1. Whether, as held below, statutory provisions pur- 
porting to authorize the administrative elimination of an 
officer from the Regular Army are unlimited and unre- 
strained by anything in the Due Process Clause of the 
Fifth Amendment. 

2. Whether the procedural guarantees of the Due 
Process Clause apply to administrative proceedings to 
eliminate an officer from the Regular Army, where such 
proceedings are based on allegations of moral dereliction, 
shift the burden of proof to him to disprove those allega- 
tions, result in a discharge less than honorable and in tho 



loss of a substantial retirement annuity, and stigmatize him 
so that he would be demonstrably hindered in obtaining 
further employment. 

3. Whether the provisions of 10 U.S.C. $ 0  3791-3797 
are unconstitutional in that, both on their face and as 
applied in this case, they authorize the elimination of an 
officer of the Regular Army for alleged moral dereliction 
without providing any means for the witnesses against him 
to be produced for confrontation and cross-examination. 

4. Whether the provisions of 10 U.S.C. $ 8  3791-3797 are 
unconstitutional in that, both on their face and as applied 
in this case, they shift to the accused officer the burden of 
disproving the ex; parte allegations made against him. 

STATUTE INVOLVED 

The statute involved, 10 U.S.,C. $ 8  3791-3797, is set forth 
in Appendix C (inf ra, pp. A20-A23). 

STATEMENT' 

This was an action to restrain appellant's elimination 
from the Regular Army pursuant to 10 U.S.C. $$3791- 
3797 (infra, pp. A20-A23), on the ground that those provi- 
sions, both on their face and as applied to him, are uncon- 
stitutional, in that they deprive him of his office and of 
valuable retirement rights thereunto appertaining, without 
due process of law, in two respects, viz.: 

(a)  They deny him the right to be confronted by and 
to cross-examine his accusers; and 

(b) They shift to him the burden of disproving elr; parte 
allegations made against him, which, when taken as true, 
would (i) deprive him of his office, (ii) place a stigma upon 
him, (iii) separate him from the service with a second- 
class discharge, and (iv) subject him to the loss of retire- 
ment rights whose present value over and above severance 
pay is approximately $92,000. 
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Simultaneously with the filing of his complaint, appellant 
moved for a preliminary injunction to restrain the execu- 
tion and enforcement of the cited statutes, and moved fur- 
ther that a three-judge court be convened. The latter 
motion was granted, and the case was heard and determined 
by a district court of three judges, on cross-motions for 
summary judgment. 

The evidence, all of which is documentary, may be sum- 
marized as follows : 

Appellant is an officer of the Regular Army with the 
permanent rank of Major and the temporary rank of 
Lieutenant Colonel, living with his wife and five minor 
children at his duty station, Fort Monroe, Virginia. He 
served in the Army in World War 11, where he was awarded 
a Bronze ,Star Medal for valor in New Guinea. Then, fol- 
lowing renewed Army service that began in 1948, he was 
commissioned in the Regular Army in 1958. At the present 
time he has had over 19 years of active Federal service, 
and he will be eligible for retirement in November 1962 
upon completion of 20 years. But for the incident about 
to be described, his military record reflects exemplary 
conduct and high efficiency ratings. 

As set forth by the court below (ikfra, pp. 83-A4) : 

"This case had its origin in an episode that took 
place on September 21, 1960. That morning the plain- 
tiff arrived in Washington, for a two-day official con- 
ference at  the Pentagon. After the first day's session 
he took a walk about the city during the early evening. 
As he was passing the YMCA, he entered the building 
and went downstairs to the men's room. When he 
returned to the lobby and was about to leave, a 
stranger stared at him and made a hardly perceptible 
nod in the direction of the stairs. The stranger then 
went down toward the men's room and the plaintiff 
turned around and followed him. .According to the 
police officer involved in the matter, a conversation 
ensued between them. I t  began with an exchange of 
innocuous remarks and then in rather vulgar phrase- 



ology the stranger indicated to the plaintiff that he was 
looking for a partner for a homosexual act. The 
plaintiff made a reply that seemed to acquiesce in the 
stranger's suggestion and also touched the stranger's 
body through his clothing in an indecent manner. 
The stranger then identified himself as a police officer, 
exhibited his badge, and placed the plaintiff under 
arrest. 

"The plaintiff was then taken to Police Head- 
quarters, where he was questioned and a t  the request 
of his interrogators wrote on a typewriter his own 
version of the evelit. His summary of what took place 
does not substantially differ from the detective's ac- 
count, except in its choice of words. In  addition, the 
plaintiff stated that he was not a homosexual, and had 
no intention of engaging in an unnatural act; that he 
suspected the stranger of being homosexual and was 
curious to know how such a person acted and what he 
said, and for this reason engaged in the conversation. 
The plaintiff further asserted that he had been on the 
verge of terminafiing the encounter and leaving when 
the stranger took a stand between him and the door 
and identified himself as a police officer. In a later 
statement the plaintiff indicated that his curiosity 
originated in the fact that he had recently handled 
such cases administratively, although he had never seen 
any such persons. The plaintiff was not charged a t  
Police Headquarters, hut was turned over to the 
military authorities who questioned him further and 
then released him to return to duty.'' 

,Thereafter, on May 3, 1961, a selection board of general 
officers convened under 10 U.S.C. Q 3791 (irzfra, p. A20) 
called on appellant to show why he should not be removed 
from the active list of the Regular Army for the following 
reasons : 

' ' 1. An existence of homos,exual tendencies. 

" 2. Conduct unbecoming an officer. " 
The selection board based its order to show cause entirely 

on documents, and did not call or hear any witnesses who 
5 



had personal knowledge of the facts on which the fore- 
going allegations were based. Appellant was not given a 
hearing by the selection board, and did not and could not 
appear before that board. 

Conduct unbecoming an officer and a gentleman is an 
offense in violation of Article 133 of the Uniform Code of 
Military Justice (10 U.S.,C. 5 933), governed by the two- 
year statute of limitations of Art. 43(c), UCMJ (10 U.S.C. 
5 843 (c) ). Although the incident that was the basis of the 
elimination proceedings against appellant that are now 
under review occurred, as has been shown, on September 
21, 1960, up to the present time no court-martial charges 
have been served on appellant. 

In respect of the elimination proceedings, appellant 
had a hearing on July 19 and 20, 1961, before a board of 
inquiry convened pursuant to 10 U.S.C. 5 3792 (imfra, pp. 
A20-A21). The recorder of that board called no witnesses, 
and introduced only documents into evidence. Appellant 
appeared and testified in his own behalf, and adduced 
the testimony of numerous witnesses. Appellant also 
requested the presence of Detective Arscott of the 
Metropolitan Police of the District of Columbia, the police- 
man of the incident quoted supra, pp. 4-5, whose solicita- 
tion to an immoral act, a solicitation admitted by him in 
writing, was the basis of the allegations made against 
appellant. This request was refused on the stated ground 
that Detective Arscott was unavailable and because "This 
Board has no subpoena power." 

The regulations under which the board of inquiry pro- 
ceeded, Army Regulations (hereinafter simply "AR") 
635-105, Personnel Separations, Eliminations, 13 Dec. 1960, 
provided among other things as follows: 

"The impression that it is the responsibility of the 
Government to establish its case before this board [of 
inquiry], in much the same manner as is done in a 
court-martial, is erroneous. The burden of proof rests 

6 



with the respondent to produce convincing evidence 
that he should be retained. I n  the absence of such a 
showing by the respondent, the board must find for 
elimination." Appendix I, r[4a, p. 19. 

"10. Instructions to boards of inquiry on their 
mission. These instructions will be given by the ap- 
pointing authority, his designated representative, the 
president or recorder of the board, or may be formal- 
ized in a specific letter of instructions to the board of 
inquiry. The instructions will include, but need not be 
limited to, items listed below applicable to the case 
being considered : 

"a. Informing the board members that selection of 
an officer to show cause for retention is a 'prima facie' 
case for elimination in the absence of convincing evi- 
dence advanced by the respondent for further service ; 
and, that the adverse finding of the selection board, 
standing alone, is sufficient to support elimination. 

" b. Emphasizing that the burden of proof rests with 
the respondent to show why he should retain his pres- 
ent status." Appendix I, 77 lOa, b, p. 24. 

Pursuant to the provision last cited, the board of inquiry 
was duly advised by the recorder thereof that b b  The burden 
of proof rests with the respondent to show why he should 
retain his present status." 

Following the hearing, the board of inquiry found as  
follows : 

"1. As to the allegation of existence of homosexual 
tendencies, that cause for retention has not been shown. 
This finding is based on the following reason: 

"The evidence presented by the respondent has not 
refuted or rebutted the homosexual tendencies ex- 
hibited by the actions which took place in the YMCA, 
Washington, D. C., on the night of 21 September 
1960. 
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"2. As to the allegation of conduct unbecoming an 
officer, that cause for retention has not been shown. 
This finding is based on the following reason: 

"The actions of the respondent in permitting him- 
self to be lured by a complete stranger into a latrine, 
and in that latrine acting in such a manner as to 
cause his arrest, are completely incompatible with 
the conduct expected of an officer." 

Accordingly, the board of inquiry recommended "Elimi- 
nation, and that a General Discharge, under Honorable Con- 
ditions, be issued. '' 

On September 19,1961, the recommendation of the board 
of inquiry that appellant be eliminated from the service 
was approved by the Commanding General, Second United 
States Army, and the proceedings were forwarded to the 
Department of the Army. 

On October 24, 1961, the proceedings of the board of in- 
quiry thus approved were considered by a board of review 
of three general officers convened pursuant to 10 U.S.C. 
Q 3793 (infra, p. A21). Appellant was not present, and un- 
der the governing regulations could not be present. The re- 
corder of the board of review introduced the record made 
before the board of inquiry, advised the board of review 
that the objections made by appellant's counsel before the 
board of inquiry were not well taken, and read lengthy ex- 
cerpts from the Army Regulations governing homosexuals, 
AR 635-89. 

The recorder did not advise the board of review that, 
a t  the board of inquiry hearing, the Army medical officer 
who had examined appellant testified regarding him that 
"In terms of the statement in the Army Regulations, I 
cannot say that he is a homosexual." The recorder simi- 
larly did not advise the board of review that a civilian doc- 
tor testified that appellant was not homosexual, or that five 
lay witnesses had testified to the same effect. 

8 



Following this presentation, the board of review found 
that appellant "has failed to show cause why he should be 
retained in the Army," and recommended that he be 
eliminated and issued a General Discharge-one degree 
lower than that recommended by the board of inquiry. 

The present action was brought on the following day, 
October 25,1961, before action on the proceedings had been 
taken either by the Secretary of the Army, or by his dele- 
gate in elimination cases, the Under Secretary of the Army, 
both of whom were defendants below and are appellees 
here. 

The Army Regulations governing eliminations make no 
provision for the officer sought to be eliminated either to 
appeal to or to appear before the Secretary of the Army 
or his delegate (AR 635-105, supra). 

The record shows that, in a request addressed to the 
present Secretary of the Army, an appellee here, by coun- - 

sel for an officer in a somewhat similar elimination case, 
the request being that the proceedings be disapproved 
because of the shift in the burden of proof and because of 
the denial of confrontation and cross-examination, the pres- 
ent Under Secretary of the Army, also an appellee here, 
replied on April 4, 1961 : 

"If, as you allege, the Army regulations which pre- 
scribe procedures for elimination of substandard offi- 
cers are inconsistent with the statutes which they are  
designed to implement, and if, as you also allege, these 
statutes are unconstitutional as applied to your client, 
considerable revision of Army elimination procedures 
will be required. On the basis of the information 
available to me, and my examination of the briefs filed 
in the pending litigation, I do not believe that such 
a revision is necessary or desirable a t  this time." 

Following the filing of the complaint, the District Court 
(McGarraghy, J.), after a hearing in chambers at which 
the appellees were represented by counsel, signed a tem- 

9 
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porary restraining order on the afternoon of October 25, 
1961, that restrained the appellees "from taking any steps 
looking to the removal of the [appellant] from the active 
list of the Regular Army pursuant to or by reason of any- 
thing appearing in the elimination proceedings commenced 
against him on May 3, 1961." 

That order by its terms permitted the Secretary or his 
delegate to disapprove those proceedings. On the follow- 
ing morning, however, counsel for the Secretary and his 
co-defendants sought a modification of the order to permit 
the Secretary to approve the elimination proceedings. 
Judge ~ c ~ a r r a ~ h ~  denied the motion, with the comment, 
" The order is in accordance with my intentions. " 

On November 2, 1961, following the oral granting of the 
motion to convene a three-judge court, appellant sought 
an extension of the temporary restraining order, which 
on that day had expired by its terms. Over objection by 
counsel for the Secretary, the District Court (Holtzoff, J.) 
extended the restraining order for the 10-day period al- 
lowed by Rule 65(b), F.R. Civ.P. 

Inasmuch as the three-judge court was not scheduled 
to convene until after the expiration of that period, appel- 
lant applied to Circuit Judge Bastian, who by then had 
been designated as the senior member of the three-judge 
court, for a further stay, to preserve the jurisdiction of 
that court by preventing any act by the Secretary that 
would render the case moot. Again counsel for the Secre- 
tary sought an order that would permit that officer to 
approve the elimination proceedings. Judge Bastian, how- 
ever, entered a new stay in the terms originally framed, 
to remain in effect until the three-judge court heard and 
disposed of appellant's motion for preliminary injunction. 

The record shows that, although the Army changed ap- 
pellant's duties after the elimination proceedings now in 



question were commenced, he was continued on duty, and 
he is still on duty as of this time. 

If appellant is eliminated from the Army prior to 
November 4, 1962, he will not have sufficient service 
to qualify for retirement, and hence will be given 
$8940 by way of severance pay pursuant to 10 U.S.C. 
1; 3796 (infra, pp. A22-A23). If, however, he continues on 
the active list through the date mentioned, he will be eligible 
to retire in the grade of lieutenant colonel and to receive 
retirement pay a t  the rate of $4650 per year.l 

The present value of an annuity of $4650 per annum for 
a man of appellant's age by November 1962 is approxi- 
mately $100,000, so that, if appellant is eliminated, he would 
stand to lose the difference between the value of his re- 
tirement annuity and his severance pay, or some $92,000.2 

After hearing the parties' cross-motions for summary 
judgment, the three-judge court ordered appellant's com- 
plaint dismissed, holding, in an opinion written by Judge 
Holtzoff (infra, pp. Al-A18), that in enacting the chal- 
lenged elimination statute, Congress was not limited either 
by the Due Process Clause, the Bill of Rights, or by any 
other provision of the Constitution. 

, lAs of November 4, 1961, appellant had 19 years of active 
Federal service, but, for pay purposes, which includes inactive 
duty as well, see 37 U.S.C. •˜ 233, he had 21 years, 1 month, and 
24 days of service. Therefore his present base pay, see 37 U.S.C. 
$ 232(a), is $745 a month; and his severance pay would be 12 
times that amount. 

, By November 4, 1962, appellant will have had over 22 years' 
service for pay purposes, and will be entitled to retire in the grade 
of lieutenant colonel, with retired pay of $387.50 per month or 
$4,650 per year. See 10 U.S.C. $5 3911, 3963(a). 

a Appellant was born on May 29, 1921, and hence will be 41 
years old when he reaches November 4, 1962, his retirement 
eligibility date. The present value of his retirement annuity would 
therefore be a matter of computation (see City of Lincoln v. Power, 
151 U.S. 436, 441, mortality tables may be judicially noted), 
although it also appears in the record. 
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The order dismissing the bill of complaint was entered 
on December 19, 1961, and, over objection by counsel for 
the Secretary, appellant was granted a 10-day stay of his 
discharge, conditioned on the filing, within that period, 
of a notice of appeal and of an application to the Circuit 
Justice for a stay of his discharge pending the disposition 
of appellant's appeal. Both documents were duly filed on 
the following day, December 20. 

The latter application had not been acted on when the 
present document went to press. 

THE QUESTIONS ARE SUBSTANTIAL 

The holding of the court below, that the statutory 
elimination process now being challenged "is not subject 
to the limitations of the due process clause" (irzfra, p. A13), 
and that "Dismissals of officers are not limited or con- 
trolled by the Bill of Rights" (k f ra ,  p. A13), places the 
decision under appeal on a constitutional ground that is at 
once the broadest possible-and also the least tenable. 

No decision is cited for those propositions, and none, 
so far as known, is available. (I t  is due counsel for the 
appellees below to point out that they did not urge the 
foregoing views upon the District C ~ u r t . ) ~  For whatever 
may be the power of the President, as Commander-in-Chief, 
to separate officers from the armed forces in the absence of 
statutory restraints, for any reason or for none at  all; 
whatever may be the power of Congress to direct the Presi- 
dent in the matter of qualifications for appointment or 
selection (cf. 30 Op. Atty. Gen. 177) ; here the question con- 
cerns the validity, in respect of procedural due process, of 

"A reading of the elimination statutes * * * readily discloses 
that the method provided for elimination of army officers by the 
Congress is, on its face, fair and reasonable cvnd as such affords 
cmst i tu t iwl  procedural ,safeguards. " Memo. of Points and 
Authorities * * * in Support of Defendants' Motion to Dismiss, 
p. 5 (italies added), 
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an Act of Congress purporting to confer the power of sep- 
aration, not on the President, but on the Secretary of the 
Army (or, as in actual practice here, on his delegate, the 
Under Secretary), for specified grounds and under a pro- 
cedure prescribed in detail. 

Therefore the holding below amounts to this, that an 
officer facing elimination from the Regular Army because 
of alleged moral dereliction, a step that will cost him his 
livelihood and a valuable retirement annuity as well, that 
will stigmatize him, and that will sharply curtail his future 
employment possibilities (see Bland v. Conrtally, 293 F. 2d 
852 (D.C. Cir.), a t  853 note 1, and 858 notes 9 and lo) ,  is 
not entitled in the course of the elimination process to the 
minimal protection of procedural due process of  la^. 

The present action does not ask the courts to assume 
"the task of running the Army" (Orlof v. Willougkby, 
345 U.S. 83, 93), or to substitute their judgment for those 
of the military authorities in respect of appellant's fitness 
to retain his commission; indeed, the complaint does not 
so much as request an evaluation of the sufficiency of the 
evidence. All that it asserts is that a statute purporting to 
authorize an officerk elimination must be weighed in the 
balance of the Due Process Clause, and that, so tested, the 
statute now challenged has been found wanting. 

The Court of Military Appeals, which early held that the 
soldier's protections were statutory rather than constitu- 
tional ( U ~ i t e d  States v. Clay, 1 USCMA 74, 77, 1 CMR 74, 
77), has insisted that, except for the right to presentment 
by grand jury and to trial by petit jury, an individual in 
the military service has every right and privilege 
guaranteed to any citizen by the Constitution (United 
States v. Burney, 6 USCMA 776, 796, 803, 21 CMR 98,118, 
125). But the court below holds that, once a citizen is 
commissioned as an officer, he is caput lu~wurn  in respect 
of procedural fairness. 
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That holding alone, it is submitted, requires the noting 
of probable jurisdiotion of the present appeal. But the 
narrower questions now presented are also s~bstantial .~ 

First. Appellant's insistence on a right to confrontation 
by and cross-examination of the only other participant in 
the incident on which his proposed elimination is based is 
not in any sense a matter of formality or of the elegantia 
juris. 

Two persons were present, appellant and Detective 
Arscott, and the basic question is whether appellant was 
guilty of conduct marking him unfit thereafter to associate 
with honorable men, or whether what he did was simply 
an unfortunate lapse, an ill-advised yielding to curio~ity.~ 

As has been seen, the board of inquiry, having only 
appellant before it, regarded adversely his "actions " + 

in permitting himself to be lured by a complete stranger." 

Ledford v. Curran., motion for leave to file petition for man- 
damus denied, 366 U.S. 948, is not m t r a  on the need for a three- 
judge court in the present case. There the petitioner was sought 
to be eliminated for misconduct under a statute that reached only 
inefficiency; here the elimination proceeding falls squarely within 
the challenged statute-which was enacted in 1960, during the 
pendency of the earlier litigation (and no doubt in response 
thereto). Accordingly, while Judge Curran denied the motion to 
convene a three-judge court in the earlier case, Juage Holtzoff 
granted such a motion here-and it was the three-judge couA that 
entered the judgment now being appealed. 

"The fitness therefore of the accused to hold a commission 
in  the army, as discovered by the nature'of the behaviour com- 
plained of, or rather his worthiness, morally, to remain in it after 
and in view of such behaviour, is perhaps the most reliable test 
of his amenability to trial and punishment under this Article." 
Winthrop, Military Lam & Precedents (2d ed. 1896) "1106 (1920 
reprint, pp. 712-713), commentary on AW 61 of 1874, Conduct 
Unbecoming an Officer and a Gentleman, the current version of 
which is Art. 133, UCMJ (10 U.S.C. 9 933). 

Articles of War will hereafter be referred to simply as "AW." 
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How' can such conduct be judged without seeing the 
decoy? For the rationale of confrontation is that, by 
producing the witness, the tribunal can "judge by his 
demeanor upon the stand and the manner in which he gives 
his testimony whether he is worthy of belief." Mattox 
v. United States, 156 U.S. 237, 242-243. It is significant 
that, in the present area, the District of Columbia Circuit 
has commented disapprovingly on the use of police decoys 
(Guarro v. United States, 237 F. 2d 578, 582), and has im- 
posed a rigid rule of corroboration (Kelly v. United States, 
194 F. 2d 150). (For more of Detective Arscott's 
apparently routine activities, reference may be made to 
the opinion of the D. C. Municipal Court of Appeals in 
Rittenoulr v. District of Columbia, 163 A. 2d 558.) 

The right to confrontation and cross-examination, it had 
been supposed, was settled by this Court in Greene v. 
McElroy, 360 U.S. 474,496-497 : 

"We have formalized these protections in the require- 
ments of confrontation and cross-examination. They 
have ancient roots. They find expression in the Sixth 
Amendment which provides that in all criminal cases 
the accused shall enjoy the right 'to be confronted with 
the witnesses against him.' This Court has been 
zealous to protect these rights from erosion. It has 
spoken out not only in criminal cases, * " " but also 
in all types of cases where administrative and 
regulatory actions were under scrutiny. " * "" 
[Citations and footnotes omitted.] 

And, unlike Cafeteria Workers v. McElroy, 367 U.S. 886, 
here appellant's loss of livelihood was involved. 

Moreover, in BZamd v. Comnally, 293 F. 2d 852, and Davis 
v. S t a b ,  293 F. 2d 860, the ~ i s t r i c t  of Columbia Circuit 
held applicable to military cases the confrontation-and- 
cross-examination principles of Greene v. McElroy, in 
situations where, as here, the discharges in question were 
less than honorable, and the accusations involved a stigma. 



The basic proposition that the complaint in this case 
advanced therefore appeared to be settled. 

The court below, however, distinguished the Blamd and 
Davis cases on the ground that they concerned merely 
inactive reservists. But that circumstance, far from 
weakening those decisions, makes the present an a f o r t i o ~  
case. Reserve officers, who below general or flag officer 
rank are appointed by the President alone (10 U.S.C. 
0 593(a)), may be discharged at  the pleasure of the 
President (10 U.S.C. $0 593(b), 1162(a)), or, where such 
separation is under conditions other than honorable, pur- 
suant to a far simpler procedure (10 U.S.C. 0 1163(c)). 
Regulars, therefore, have far more statutory protection 
in respect of their military status than Reservists-from 
which-the court below deduced that they have fewer 
constitutional rights! Such a curious calculus of con- 
stitutional values plainly qualifies as a substantial 

Secolzd. Here, as the legislative history indicates, the 
elimination statute itself was designed to shift the burden 

In order not to lengthen this Jurisdictional Statement unduly, 
two subsidiary contentions under the present heading may be 
briefly mentioned in the margin : 

(a) Williams v. Zuckert, D.C. Cir., No. 16345, Nov. 9, 1961, 
relied on by the court below (infm, page A17), does not support 
its holding. There (p. 3, slip opinion) the appellant "failed to 
use available administrative means to arrange for the appearance 
of witnesses as provided by the Civil Service Commission Regu- 
lations." Here, admittedly, no means to arrange for Arscott's 
appearance, administrative or otherwise, were available. 

(b)  Cleary v. Weeks, 259 U.S. 336, was very different, since 
under the statute there involved the officer concerned could appear 
before a court of inquiry (10 U.S.C. [1926-1940 eds.] 8 571), a 
tribunal which had the same power to summon witnesses as a court- 
martial (AW 101 of 1916-1948, 10 U.S.C. [I9261946 eds.] •˜ 1573), 
viz., the nation-wide subpoena powers of United States courts in 
criminal cases (AW 22,10 U.S.C. [1926-1946 eds.] $ 1493). 

( .  

I6 
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of disproof to  the accused officer. As Committee counsel 
frankly said (Hearirzgs before Subcommittee No. 1, House 
Committee orz Armed Services, on. S. 1795, 86th Corcg., 1st 
sess., p. 3802) : 

"Apparently when vou take a case to Federal court 
today the individual is always right. In other words, 
the problem is with the Army being on the defensive, 
for the failure of the language to be completely clear 
as to what was intended. I think with all this dis- 
cussion that we have here on the record now, it must 
be mighty clear that the subcommittee means that the 
individual officer-make sure we get this down- 
means that the individual officer has the burden of 
establishing that he should be retained and if he fails 
to establish that he should be retained, and if his 
removal is recommended to the Secretary of the Army, 
that the Secretary of the Army may take action on the 
basis of that recommendation. That is what is 
intended. ' ' 

The report of the House Committee shows that it 
adopted in all respects the views of its counsel (H.R. Rep. 
1406, 86th Cong., 2d sess., pp. 12, 13, 14).7 

7"The principal difficulties experienced in administering the 
present law are the following: 

" (1) The burden of proof required to effect an officer's removal. 
While the law technically requires the officer to 'show cause7 why 
he should not be removed, the actual burden of justifying the 
officer's removal is imposed on the services. 

"In order to resolve these difficulties, the committee recommends 
that the present chapters 359 and 859 be revised. These chapters, 
as revised, will refer only to elimination for substandard perform- 
ance of duty. The following major changes have been made in 
these chapters. 

" (1) Sections 3781, 3782, 3783 (the Army sections) and sections 
8781, 8782, 8783 (the Air Force sections) have been amended to 
clearly establish that an officer who has been identified by a screen- 



The foregoing Congressional intent to shift the burden 
of proof to the accused officer was implemented by the Army 
Regulations quoted supra, pp. 6-7, and by the advice spe- 
cifically given the board of inquiry by its recorder (supra, 
P. 7)- 

Having regard to the fact that the elimination process 
established by the challenged statute has four stages, three 
of which are ex; parte, with the burden of disproof placed 
on the accused at  the only stage that is not ex parte and 
where alone he is permitted to be heard, it is plain that 
a scheme better calculated to make accusation do service 
for proof could hardly be devised. Accordingly, the 
statutory scheme now being challenged is so palpably unfair 
as to deny procedural due process. 

The fact that the statute established "an administrative 
machinery'' (iwfra, p. A16) does not make it any less vicious 
in respect of its fundamental unfairness. What is sought 

ing board as one whose performance of duty is substandard, must 
assume the burden of establishing that he should be retained. 

"These chapters will be utilized for Army and Air Force officers 
whose performance of duty is substandard. 

"The proposed new chapters 360 and 860 will provide for the 
Army and Air Force, respectively, the authority to remove officers 
for moral or professional dereliction, or for security reasons. The 
procedures for removal are similar to those proposed in the case 
of officers being eliminated for substandard performance of duty. 
However, in view of the nature of the reasons for which removal 
is authorized by these chapters, the provisions differ in the follow- 
ing respects : 

* * + * I  

" (2)  With respect to officers who are being eliminated and who 
are not qualified for retirement, they may be 'discharged' rather 
than 'honorably discharged' as is provided in the case of officers 
being eliminated for substandard performance of duty. " 

In  view of this Committee report, appellant abandons as un- 
tenable the non-constitutional ground set forth in par. I I I(5)  of , 

his Notice of Appeal. 
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to be accomplished here is a change of status to the detri- 
ment of the individual concerned. Since, therefore, the 
burden of proof cannot be shifted to aliens resisting 
deportation (Kwofig Hai Chew1 v. Rogers, 257 F. 2d 606 
(D.C. Cir.) ; Wood v. Hog, 266 F. 2d 825 (C.A. 9)), it may 
not be shifted to a citizen defending his title to, and the 
substantial emoluments of, an office conferred by the 
President with the advice and consent of the Senate. 

Here again, the present case raises a substantial 
constitutional question of basic f a i rne s~ .~  

Third. The second allegation against appellant was 
'' Conduct unbecoming an officer. ' ' This has been a military 
offense in the American Army ever since the beginning. 
AW XLVII of 1775; Sec. XIV, Art. 21, of 1776; AW 20 
of 1786; AW 83 of 1806, all set forth in Winthrop, supra, 
1920 reprint, at pp. 957, 969, 974 and 983, respectively; 
AW 61 of 1874, in R.S. Q 1342; AW 95 of 1916-1948 (10 
U.S.C. [1926-1946 eds.] 8 1567) ; Art. 133, UCMJ (10 U.S.C. 
g 933). 

But-under Art. 51(c)(4) of the Uniform Code of 
Military Justice (10 U.S.C. 5 851(c) (4) ), as everywhere 
else in American law, the burden of proof is on the 
prosecution. Moreover, pursuant to Art. 46, UCMJ (10 
U.S.C. Q 846) and par. 115 of the presidentially-prescribed 
Mafiml for Cozcrts-Martial, U. S., 9952, an accused is 
entitled to compulsory process for witnesses. Finally, the 
Uniform Code renders every conviction by court-martial 
reviewable by a civilian tribunal, the United States Court 
of Military Appeals. Art. 67, UCMJ (10 U.S.C. Q 867). 

The obvious surmise, that it was the existence of those 
provisions which militated against appellant's being haled 

The elimination procedure considered in Clewy v. Weeks, 259 
U.S. 336, and in Rogers v. United States, 270 U.S. 154, did not 
shift the burden to the officer concerned ; there the court of inquiry 
was required to find as a fact whether or not the adverse allega- 
tions had been established (AR 605-200, Feb. 6, 1935, par. 3c). 
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before a court-martial, does not rest on innuendo, for that 
much 'was boldly asserted during the course of the Sub- 
committee's consideration of the statute now under 
scrutiny. See Heariwgs, supra, at p. 3816: 

"A lot of these moral dereliction cases in a court- 
martial, where you have to have more than a pre- 
ponderance of the evidence to convict, are very diflicult, 
and so they will use a board proceeding here and 
charge them with moral dereliction even though they 
may not be able to establish overt acts." - 

In a somewhat similar case, the Court of Claims held 
invalid resort to such administrative procedure to give a 
female airman a discharge "under conditions other than 
honorable" where court-martial procedures were available 
but not used. Clwkum v. Uwited States, No. 246-56, 
decided January 20, 1960, but not yet reported? 

Fourth. Lest any effort be made here to support the 
result below on procedural grounds, a few words on that 
score will be added now, with a view to avoiding the need 
for any reply brief under Rule 16(3). 

There the Court of Claims said (p. 4 of slip opinion) : 

"The Government defends this remarkable arrangement, and 
its operation in the instant case, on the ground that i t  is necessary 
in the interest of an efficient military establishment for our national 
defense. We see nothing in this argument. The plaintiff being 
a member of the Air Force Reserve, on active duty, the Air Force 
had the undoubted right to discharge her whenever i t ,  pleased, 
for any reason or for no reason, and by so doing preserve the Air 
Force from even the slightest suspicion of harboring undesirable 
characters. But it is unthinkable that it should have the raw 
power, without respect for even the most elementary notions of 
due process of law, to load her down with penalties. It is late in 
the day to argue that everything that the executives of the armed 
forces do in connection with the discharge of soldiers is beyond 
the reach of judicial scrutiny. Harmon v. Brwker, 355 U.S. 579." 

Appellant here, being an officer of the Regular Army, of course 
cannot be discharged at will. 



I. Appellant's action, filed before the Secretary acted, 
was not premature for that reason. 

As has been seen (supra, p. 9), the regulations did not 
provide for any appeal to the Secretary. There being no 
administrative remedy, "There was thus nothing to 
exhaust. " City of Miami v. P r p w ,  288 F. 2d 465 ( C.A. 5). 
Moreover, since the validity of the statute is being 
assailed, a matter not curable by the Secretary, the 
doctrine of exhaustion of remedies would be inapplicable 
in any event. Cf. Leedom v. Kyfie, 358 U.S. 184. 

Further, since the very officials concerned had previously 
expressed their approval of precisely those features of 
the elimination process being attacked here (supra, p. 9), 
there was, very plainly, no need once more to appeal to 
them; the law does not require the doing of a useless act. 
Tacey v. I d n ,  18 Wall. 549, 551; Sims v. Everhardt, 102 
U.S. 300, 310. 

Additionally, since the Secretary has been shown deter- 
mined to approve the present proceedings, appellant was 
not required to await, with a species of split-second 
timing, the precise moment between the making and the 
effectuation of the Secretary's decision as the only 
occasion when the courts would be open to him. for redress. 
A litigant is not obliged, at  his peril, to apply for equitable 
relief just midway between the Scylla of prematurity and 
the Charybdis of mootness. City Bank Farmers T w . t  
Co. v. Schmder, 291 U.S. 24, 34; Benson v. Schofield, 236 
F. 2d 719, 721 (D.C. Cir.), certiorari denied, 352 U.S. 976; 
Commercial State B a d  of Roseville v. Gihey,  174 F. 
Supp. 770, 776-777 (D.D.C.), affirmed, 278 F. 2d 871 (D.C. 
Cir.). An injunction, after all, looks to the future. Swift 
d Co.. v. United States, 276 U.S. 311, 326. 

2. Nor is appellant's failure to resort to the Army 
Board for the Correction of Records any bar, as indeed 
the District of Columbia Circuit has just held. Ogdem 
v. Zuckert, No. 16283, Dec. 14, 1961. The Fourth Circuit, 
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true, held the contrary in Reed v. Frafike, No. 8270, 
Nov. 7, 1961, but it is not necessary to resolve that conflict 
of circuits here, for this reason: The power of altering 
a military record "to correct an error or remove an in- 
justice" is, ultimately, vested in the Secretary himself 
by the statute, 10 U.S.C. 1552. But here it is the very 
same Secretary who will have approved appellant's 
elimination. Thus the appeal would be, not from Philip 
drunk to Philip sober, but from Philip drunk to Philip 
still besotted. That being so, no rule of law required this 
appellant, as  a condition precedent to invoking what Mr. 
Justice Baldwin in Borcaparte v. Camden. u3 A. R. Co., 
Baldw. 205, 218, Fed. Case No. 1617, 3 Fed. Cas. a t  827 
(C.C.D.N.J.), called the "protecting preventive process 
of injunction," to go through the futile motions of 
requesting the present Secretary to change his mind. 

3. It was argued below on the Secretary's behalf that 
appellant had an adequate remedy at law by way of an 
action for a declaratory judgment, and that, if appellant 
were ultimately successful, the Secretary then could and 
would restore appellant to the rolls. But unlike the 
situation of civilian employees, who can be so restored 
with back pay, such a step in the case of a Regular Army 
officer like appellant would be beyond even the President's 
power under a long line of decisions and rulings. 
McElrath v. Umited States, 102 U.S. 426 ; United States v. 
Corsorc, 114 U.S. 621 ; Mimmack v. United States, 97 U.S. 
426 ; 17 Op. Atty. Gen. 297 ; 18 Op. Atty. Gen. 18 ; Winthrop, 
supra, 1920 reprint, pp. 747-754. Moreover, no decision 
now on the books even remotely suggests that a court of 
the United States can order the Secretary of a Military 
Department to do what under the Constitution requires 
Presidential appointment and Senatorial confirmation 
pursuant to appropriate authorizing legislation, viz., to 
place on the roll of officers of the Regular Army an 
individual who by reason of his elimination therefrom has 
become a civilian. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that probable jurisdiction of this appeal should be noted. 

FREDERICK BERNAYS WIENER, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Ave., N. W., 
Washington 6, D. C., 

Cou'ycsel for the  Appellalzt. 
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OPINION BELOW 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT O F  COLUMBIA 

Civil Action No. 3528-61 

ELVIS J. STAHR, JR., Secretary of the Army, 
STEPHEN AILES, Under Secretary of the Army, and 

MAJOR GENERAL JOE C. LAMBERT, The Adjutant General, 
United States Army, Defendunts. 

Opinion 

Frederick Bernays Wiener, of Washington, D. C., for the 
plaintiff. 

David C. Acheson, United States Attorney; Joseph M. 
Rannon and Harold D. Rhynedance, Jr., Assistant United 
States Attorneys; all of Washington, D. C., for the defend- 
ants. 

Before BASTIAN, Circuit Judge, and PINE and HOLTZOFF, 
District Judges. 

HOLTZOFF, D.J.-This is an action brought by an officer 
of the regular Army against the Secretary of the Army, 
the Under Secretary and the. Adjutant General, to enjoin 
them from removing him from the active li&t pursuant to 
elimination proceedings conducted under 10 U.S.C. 5 5 3781 
et  seq., which established a procedure for dismissing offi- 
cers of the regular Army on certain specified grounds. It 
is contended in behalf of the plaintiff that the statute is 
unconstitutional; and accordingly this three-judge court 
was convened. The attack on the statute is based on the 
claim that it is violative of due process of law under the 
Fifth Amendment in that it places the burden of proof on 
the officer to show - cause for his retention on the active list ; - 
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and in that it fails to require that he be confronted with 
witnesses against him. The matter is now before the Court 
on the plaintiff's motion for a preliminary injunction, and 
on cross-motions for summary judgment. We hold that the 
statute is valid. 

The statute, 10 U.S.C. 5 3781 to $ 3797, became law on 
August 10, 1956, 70A Stat. 218, and was amended and ex- 
panded by the Act of July 12, 1960, 74 Stat. 386. In brief, 
it authorizes the Secretary of the Army to convene a board 
of officers a t  any time to review the record of any commis- 
sioned officer on the active list of the regular Army, in 
order to determine whether he should be required to show 
cause for his retention on the active list because his per- 
formance of duty had fallen below the standards prescribed 
by the Secretary, or because of moral or professional dere- 
liction, or because his retention would not be clearly con- 
sistent with the interests of national defense. I t  is pro- 
vided further that Boards of Inquiry, composed of three 
or more officers, shall be convened to receive evidence and 
make findings and recommendations whether such an officer 
should be retained on the active list of the regular A m y .  
The statute expressly requires the board to give the officer 
a fair and impartial hearing. If the Board of Inquiry de- 
termines that the officer has failed to establish that he 
should be retained on the active list, it is required to send 
the record of its proceedings to a Board of Review. The 
Secretary of the Army is authorized to convene Boards of 
Review, each composed of three or more officers, to review 
the records of officers recommended by Boards of Inquiry 
for removal from active service. If such a Board deter- 
mines that the officer has failed to establish that he should 
be retained on the active list, it transmits its recommenda- 
tion to the Secretary, who in that event is authorized to 
remove the officer from active service. The Secretary's 
action is final and conclusive. Admittedly this statute has 
been construed as  placing upon the officer the burden of 
proving that he should be retained in the s e r ~ c e .  
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and in that it fails to require that he be confronted with 
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vided further that Boards of Inquiry, composed of three 
or more officers, shall be convened to receive evidence and 
make findings and recommendations whether such an officer 
should be retained on the active list of the regular Army. 
The statute expressly requires the board to give the officer 
a fair and impartial hearing. If the Board of Inquiry de- 
termines that the officer has failed to establish that he 
should be retained on the active list, it is required to send 
the record of its proceedings to a Board of Review. The 
Secretary of the Army is authorized to convene Boards of 
Review, each composed of three or more officers, to review 

1 

the records of officers recommended by Boards of Inquiry 
for removal from active service. If such a Board deter- 
mines that the officer has failed to establish that he should 
be retained on the active list, it transmits its recornmenda- 
tion to the Secretary, who in that event is authorized to 

1 

remove the officer from active service. The Secretary's 
I action is final and conclusive. Admittedly this statute has 

been construed as placing upon the officer the burden of 
proving that he should be retained in the sert;ice. 
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It must be emphasized that the statute is not intended to 
provide a judicial trial or even a quasi-judicial hearing on 
specific charges. It merely prescribes an administrative 
routine for the elimination of officers who are  deemed un- 
suitable. 

The present proceeding arose out of the following facts. 
The plaintiff, J. B. Beard, is a Lieutenant Colonel in the 
United States Army, in which he has served for about nine- 
teen years, having been inducted as a private and then 
worked his way up  through the ranks. He has had an ex- 
cellent record, and during World War  I1 he received a 
Bronze Star  Medal for gallantry in action. He is married 
and lives with his wife and five children. During the perti- 
nent period he was stationed a t  Fort  Monroe, Virginia. 

This case had its origin in an episode that took place on 
September 21, 1960. That morning the plaintiff arrived in 
Washington, for a two-day official conference at  the Penta- 
gon. After the first day's session he took a walk about the 
city during the early evening. As he was passing the 
YMCA, he entered the building and went downstairs to 
the men's room. When he returned to the lobby and was 
about to leave, a stranger stared at  him and made a hardly 
perceptible nod in the direction of the stairs. The stranger 
then went down toward the men's room and the plaintiff 
turned around and followed him. According to the police 
officer involved in the matter, a conversation ensued be- 
tween them. It began with an exchange of innocuous re- 
marks and then in rather vulgar phraseology the stranger 
indicated to the plaintiff that he was looking for a partner 
for a homosexual act. The plaintiff made a reply that 
seemed to acquiesce in the stranger's suggestion and also 
touched the stranger's body through his clothing in an 
indecent manner. The stranger then identified himself as 



a police officer, exhibited his badge, and placed the plaintiff 
under arrest.l 

The plaintiff was then taken to Police Headquarters, 
where he was questioned and at the request of his inter- 
rogators wrote on a typewriter his own version of the 
event. His summary of what took place does not substan- 
tially differ from the detective's account, except in its 
choice of words. In addition, the plaintiff stated that he 
mas not a homosexual, and had no intention of engaging 
in an unnatural act; that he suspected the stranger of 
being homosexual and was curious to know how suchLa 
person acted and what he said, and for this reason engaged 
in the conversation. The plaintiff further asserted that he 
had been on the verge of terminating the encounter and 
leaving when the stranger took a stand between him ,and 
the door and identified himself as a police officer. In a 
later statement the plaintiff indicated that his curiosity 
originated in the fact that he had recently handled such 
cases administratively, although he had never seen any 
such persons. The plaintiff was not charged at  Police 
Headquarters, but was turned over to the military authori- 
ties who questioned him further and then released him to 
return to duty.2 

The evidence shows that complaints had been received by the 
Metropolitan Police Department of Washington, D. C., that homo- 
sexuals were in the habit of frequenting the men's room a t  the 
YMCA and, accordingly, detectives were assigned to keep the 
place under surveillance. Their practice was to enter into con- 
versation with a suspicious person in order to determine whether 
he would make a proposition to perform a homosexual act, or for 
the police officer to make such proposition to the suspect in order 
to ascertain what the suspect's reaction and reply would be. I n  
this instance, apparently, the second course was followed. 

a It is not clear on what charge the plaintiff was actuaIly arrested, 
since apparently no formal charge was placed against him. The 
arrest could not have been on a charge of soliciting an immoral act, 
because the solicitation originated from the officer. It may have 
been a charge of assault in that the p l a in t s  indecently touched 
the officer's body. 

A4 
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Subsequently, a Removal Selection Board appointed by 
the Secretary of the Army to review the records of com- 
missioned officers determined that the plaintiff should be 
required to show cause for his retention on the active list. 
Accordingly, on July 3, 1961, a formal notice was issued to 
the plaintiff notifying him to that effect and enumerating 
ihe following reasons : 

(a) an existence of homosexual tendencies ; 
(b) conduct unbecoming an ~ff icer .~ 

A Board of Inquiry, composed of two Major Generals 
and one Brigadier General, was then convened and met a t  
Norfolk, Virginia on July 19 and 20, 1961, devoting two 
days to this matter. The transcript indicates that the pro- 
ceedings were conducted patiently and thoroughly, and that 
full opportunity was accorded to the plaintiff, who was 
represented by military counsel, to present evidence not 
only concerning the specific facts involved in the case, but 
also regarding his military record and character. The evi- 
dence in behalf of the Army was presented by an official 
known as ,"Recorder ". It was entirely documentary. As 
proof of the incident that took place a t  the YMCA in 
Washington, there was introduced a formal written state- 
ment contemporaneously prepared by the detective. Coun- 
sel for the plaintiff had requested that the latter be 
produced in person, in order that he might be subjected 

The self-evident importance of eliminating homosexuals from 
the armed forces is emphasized by Army Regulations AR 635-89, 
Paragraph 2, a : 

"Homosexual personnel irrespective of sex will not be per- 
mitted to serve in the Army in any capacity, and prompt 
separation of homosexuals, as defined in these regulations, is 
mandatory. Homosexuals are unfit for military service be- 
cause their presence impairs the m o d e  and discipline of 
the Army, and homosexuality is a manifestation of a severe 
personality defect which appreciably limits the ability of such 
individuals to function effectively in society.'' 



to cross-examination. Efforts to obtain his presence were 
made by the Board, but proved unavailing because the 
Metropolitan Police Department declined to pay his 
expenses to Norfolk, and the Board lacked subpoena 
power. At the hearing, the plaintiff's counsel stated that 
his client was most appreciative of the efforts made to 
secure the attendance of the police officer. Actually, since 
there were no substantial discrepancies between the two 
narratives, and as the crucial question was what were the 
plaintiff's intention and mental operations in engaging in 
the encounter with the police officer, the presence of the 
latter could hardly have thrown very much light on this 
vital issue. The documentary evidence introduced by the 
Army further showed that on one occasion when stationed 
in the Pacific during the War, the plaintiff had been a 
passive victim of a momentary, unconsummated homo- 
sexual attempt on the part of another officer. This infor- 
mation was elicited from the plaintiff during exhaustive 
interviews with him after the incident in Washington. 

An Army psychiatrist, who had examined the plaintiff 
in behalf of the Army, was called as a witness by the 
plaintiff. He expressed the view that the plaintiff was 
not a homosexual and recommended that that the plaintiff 
be retained in the Army, but also suggested that the plain- 
tiff receive psychiatric out-patient treatment, preferably 
in a civilian facility. The plaintiff testified at length in his 
own behalf and was searchingly cross-examined. He main- 
tained throughout that he had no intention to engage in 
any homosexual practice, but that he had participated in 
the conversation with the detective, thinking that the latter 
was a homosexual, merely to satisfy his curiosity as to how 
such persons reacted. He admitted that his conduct had 
been very foolish. Witnesses were called and documentary 
evidence submitted showing the high quality of the plain- 
tiff's military record, and attesting to his good character 
and reputation. 
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The Board of Inquiry then made the following findings 
and recommendations : 

"1. As to the allegation of existence of homosexual 
tendencies, that cause for retention has not been 
shown. This finding is based on the following 
reason : 

The evidence presented by the respondent has not 
refuted nor rebutted the homosexual tendencies 
exhibited by the actions which took place in the 
YMCA, Washington, D.C., on the night of 21 Sep- 
tember 1960. 

"2. As to the allegation of conduct unbecoming an officer, 
that cause for retention has not been shown. This 
finding is based on the following reason: 

The actions of the respondent in permitting him- 
self to be lured by a complete stranger into a 
latrine, and in that latrine acting in such a manner 
as to cause his arrest, are completely incompatible 
with the conduct expected of an officer. 

"In view of such findings, the Board recommends: 

"Elimination, and that a General Discharge, under 
Honorable Conditions, be issued. " 

This action came before a Board of Review, composed of a 
Major General and two Brigadier Generals, on October 24, 
1961. Such a Board proceeds elr; parte solely on the record 
before the Board of Inquiry, and neither the respondent 
nor his counsel appear or is heard. It made the following 
findings and recommendations : 

"The Army Board of Review for Eliminations, 
having reviewed the records of this case, in closed 
session and by secret written ballot, the majority of 
the member of the Board concurring, finds: 

That Lt. 4Col. J. B. Beard, 084450, AGC has failed 
to show cause why he should be retained in the Army. 



RECOMMENDATION 

"The Army Board of Review for Eliminations, in 
closed session and by secret written ballot, the majority 
of the members of the Board concurring, recommends 
that Lt. Col. J. B. Beard, 084450, AGC, 

a. Be eliminated from the Army. 

b. Be issued a General Discharge." 

The matter was then transmitted to the Secretary of 
the Army for final action, and this suit followed. A tem- 
porary restraining order was issued enjoining the Secre- 
tary for the time being from separating the plaintiff from 
the service, and this order was continued until the deter- 
mination of the pending motions by this Court. 

We now reach a consideration of the sole issue to be 
determined by this Court, namely, the constitutionality of 
the statute under which the action of the Army separating 
the plaintiff from the active list, is being taken. This 
discussion must be based on two provisions of the Con- 
stitution. 

Article 11, Section 2, provides that: 

"The President shall be Commander in Chief of 
the Army and Navy of the United States, and of the 
Militia of the several States, when called into the 
actual service of the United .States; . . . 9 9 

Article I, Section 8, which contains an enumeration of 
the powers of Congress, in Clause 14, provides that the 
Congress shall have power 

"To make Rules for the Government and Regulations 
of the land and naval Forces ;" 

An historical review of the usages of the executive and 
legislative branches of the Government in connection with 
the dismissal of Army and Naval officers, will show a con- 
tinual practice and an unvarying understanding on the 
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part  of the President and the Congress, that the two pro- 
visions of the Constitution comprize plenary discretionary 
power, not limited by any other clause of the Constitution, 
to dismiss officers from active service in the armed forces 
a t  will a t  any time. While continuous legislative and 
executive construction is not conclusive, nevertheless, it is 
entitled to great weight in interpreting the Constitution, 
especially if the practice is uninterrupted and has been 
acquiesced in for a long period beginning with the adoption 
of the fundamental instrument. Spriwger v. Ulzited States, 
102 U. S. 586,599'; The  Laura, 114 U. S. 411 ; Field v. Clark, 
143 U. S. 649, 691; Fairbank v. Uwited States, 181 U. S. 
283. It seems useful and desirable, therefore, to make a 
brief chronological survey of the continuous practice in 
this field. 

F r o h  the early days of the Republic until the Civil War, 8,. the P esident exercised the power to dismiss officers en- 
tirely in his discretion. It was deemed a part of his con- 
stitutional authority as Commander in Chief. 

Winthrop in his classic treatise on Military Law, Vol. 1, 
1.056,1057, discusses this question in the following manner: 

"The summary dismissal or discharge of officers of 
the army and navy has been, from the earliest period, 
a prerogative of the British sovereign . . . In  this 
country, the power, having been employed by Congress 
antecedently to the adoption of the Constitution, was 
subsequently exercised by its successor in the execu- 
tive department of the government, the President, 
from the period of the debate of 1789 on the subject, 
in the House of Representatives, down to the passage 
of the Act of 1866, . . . . 

"Prior to the late war, indeed, summary dismissals 
or discharges of officers of the army by the order 
of the President, though from time to time resorted 
to, were not frequent. But during the war-especially 
between July 1861 and October 1865-these dismissals 
and discharges were numerous ; about one hundred and 



fifty, of officers of all grades, and for various causes, 
being published in the General Orders, and upwards 
of fifteen huMred in the Special Orders, of the War 
Department. In  the great majority of cases, no trial 
or investigation by a military court had preceded the 
action taken. " 

Again, Winthrop states (p. 1066) :- 

"It will appear from this review that the construc- 
tion of the Constitution in favor of the executive power 
of removal, however doubtfully arrived at  in the 
beginning, had, prior to the legislation of 1886, (incor- 
porated in Art. 99) become firmly established by the 
acceptation and judgment of the legal authorities and 
the continued and unquestioned practice of the execn- 
tive department. " 

I n  1806 the Congress expressly recognized the power 
of the President to dismiss an officer in Article 11 of the 
Articles of War enacted on April 10,1806,2 Stat. 359, which 
contained the following clause : - 

"neither shall a commissioned officer be discharged 
from the service, but by order of the President of the 
United States, or by sentence of a General Court 
Martial. ' ' 

During the Civil War, by the Act of July 17, 1862, 12 
Stat. 596, it was provided in Section 17- 

"That the President of the United States be, and 
hereby is, authorized and requested to dismiss and 
discharge from the military service either in the army, 
navy, marine corps, or volunteer force, in the United 
States service, any officer for any cause, which, in his 
judgment, either renders such officer unsuitable for, or 
whose dismission would promote the public service." 

The use of the word "request" may have some signifi- 
cance, as it is subject to the inference that the Congress 
considered that the President had inherent power in the 
matter, and was requesting him to exercise it under certain 



circumstances. After the hostilities ceased, this provision 
was repealed by the Act of July 13, 1866, Section 5, 14 
Stat. 92, and the following was substituted: 

". . . no officer in the military service or  naval service 
shall in time of peace, be dismissed from service ex- 
cept upon and in pursuance of the sentence of a court- 
martial to that effect, or in commutation thereof." 

Article 99 of the Articles of War, contained in the Re- 
vised Statutes of 1878, Section 1342, p. 239, reenacted in 
substance the above mentioned clause from Article 11 of 
the 1806 edition, and provided that 

". . . no officer shall be discharged or dismissed from 
the service except by order of the President, or by 
sentence of a general court-martial." 

It added the clause introduced in the Act of 1866 that 

". . . in time of peace, no officer shall be dismissed 
except in pursuance of a sentence of court-marital, or 
in mitigation thereof. ' ' 

The Act of October 1, 1890, Section 3, 26 Stat. 562, 
authorized the President to prescribe a system of examina- 
tions for all officers of the Army below the rank of major 
in order to determine their fitness for promotion. It fur- 
ther provided that any officer who failed in two successive 
examinations should be discharged. 

Article 118 of the Articles of War of 1916, Act of August 
29, 1916, 39 #Stat. 650, 669, reenacted the former Article 99, 
to the effect that no officer should be discharged from the 
service except by order of the President or by sentence 
of a General Court-Martial; and in time of peace, except 
in pursuance of a sentence of a court-martial or in mitiga- 
tion thereof. 

The Army Reorganization Act of June 4, 1920, 8ection 
24(b), 41 Stat. 773, established an administrative procedure 
for eliminating officers from the Army. Such officers were 



classified in what was denominated as Class B. Before 
being placed in Class B, an officer was given an opporT 
tunity to appear before a court of inquiry. I ts  recom- 
mendations were forwarded to a Classification Board, 
which took final action that was not .subject to further 
review, except upon the order of the President. An officer 
placed in Class B was either discharged or placed on the 
retired list, depending upon whether his unfitness was 
due to his own neglect, misconduct, or avoidable habits. 

By the Act of June 29, 1948, Title I, Section 101, 62 
Stat. 1081, the Secretary of the Army and the .Secretary of 
the Air Force were directed to convene Selection Boards 
to review the records of all officers on the active list of 
the regular Army, or the regular Air Force, to determine 
which of them should be required to show cause why they 
should be retained. Such selection was to be based upon 
the officers' failure to achieve such standards of perform- 
ance as the Secretary might prescribe. Every officer so 
named was to receive a hearing before a Board of Inquiry. 
An unfavorable recommendation of such a Board was 
to be submitted for consideration to a Board of Review. 
If the latter recommended dismissal, the matter was to 
be transmitted to the Secretary, whose action was to be 
final and conclusive. 

The Uniform Code of Military Justice, which became law 
on May 5, 1950, 64 Stat. 146, reenacted Article 118 of the 
Articles of War, 50 U. S. C. $739, (now 10 U.S.C. $1161). 

On August 10, 1956, the statute invoked in this case 
became law, 10 U.S.C. $ 8  3781 et seq. 708 Stat. 218, It 
was amended and expanded on July 12, 1960, 74 Stat. 386, 
and has been previously summarized. 

The conclusion is inescapable that it was the continuous, 
uninterrupted, accepted understanding and practice from 
the adoption of the Constitution that an officer of the armed 
forces was subject to removal at any time by the President 



in his discretion, except as such discretion was limited by 
an Act of Congress; and further, that Congress might 
establish a procedure for the elimination of officers, who 
either are surplus, or not regarded as meeting the high 
standards that should be exacted from officers. Such a 
procedure is not subject to the Limitations of the due process 
clause, or any other Constitutional provision. 

Obviously, it is indispensable that the morale and effi- 
ciency of the armed forces be maintained a t  all times on 
the highest possible level, and that in order to attain this 
aim an excellent quality of performance, character and 
conduct must be exacted from officers. The safety of the 
nation may depend upon the nature of its armed forces and 
the leadership of their officers. High standards among 
the personnel of the armed forces are indispensable in the 
interests of national defense. They cannot be secured by 
the courts. Insofar as possible the Commander in  chief 
and the officers acting under him, must be left untrammelled 
and unfettered to keep the armed forces on a high level 
a t  all times. 

Armies cannot be maintained and commanded, and wars 
cannot be won by the judicial process. .Supervision and 
control over the selection, appointment and dismissal of 
officers are not judicial functions. Dismissals of officers 
are not limited or controlled by the Bill of Rights. 

The decisions of the Supreme Court have throughout 
our history recdgnized the inherent power to dismiss officers 
of the armed forces and have sustained statutory provi- 
sions creating an administrative routine to attain this 
result. No case has been cited holding any such statute 
repugnant to the ,Constitution and independent research 
has disclosed none. 

Thus, in M c E l m t h  v. Umited States ,  102 U. 8. 426, 437, 
the Suprcme C'ourt, in an opinion by Mr. Justice Harlan, 
held that under the Act of 1862, the President had the 
power to dismiss an officer from the service summarily. 



I n  Blake v. United States, 103 U. S. 227, 231, in an 
opinion again rendered by Mr. Justice Harlan, it was 
stated : 

"From the organization of the government, under 
the present Constitution, to the commencement of the 
recent war for the suppression of the rebellion, the 
power of the President, in an absence of statutory 
regulations, to dismiss from the service an officer of 
the army or navy, was not questioned in any adjudged 
case, or by any department of the government." 

If unbridled and unlimited power to dismiss officers is 
inherent in the President unless Limited by Acts of Con- 
gress, it follows a fortiori that such statutory restrictions 
and administrative procedure as may be imposed or created 
by Congress, are not subject to the limitations of the Bill 
of Rights or any other constitutional provisions. 

In  Reaves v. Aifiswortk, 219 U. S. 296, the Court sus- 
tained the Act of 1890 above mentioned, under which an 
army officer was to be discharged from the service if he 
failed to pass two successive examinations for promotion. 
The Court observed (p. 302) that in that case the exam- 
ining board had refused to call witnesses as to the officer's 
physical condition on the ground that the physicians named 
had already filed certificates. The Court further noted 
that the ~ o a r d  did not even allow the officer to call 
witnesses, to inspect exhibits presented to the Board, or 
to cross-examine the surgeons as to their reports. The 
Supreme Court found no basis for criticizing this proce- 
dure. In summarizing its views the Court made the follow- 
ing penetrating observations (p. 306) : 

"The  courts are not the only instrumentalities of 
government. They cannot command or regulate the 
army. To be promoted or to be retired may be the 
right of an officer, the value to him of his commission, 
but greater even than that is the welfare of the country, 
and, it may be, even its safety, through the efficiency 
of the army. . . . If it had been the intention of 



Congress to give to an officer the right to raise issues 
and controversies with the board upon the elements, 
physioal and mental, of his qualifications for promotion 
and carry them over the head of the President to the 
courts, and there litigated, it may be, through a course 
of years, upon the assertion of error or injustice in 
the board's rulings or decisions, such intention would 
have been explicitly declared. The embarrassment of 
such a right to the service, indeed the detriment of it, 
may be imagined. ' ' (Emphasis supplied. ) 

I n  Wallace v. Umited States, 257 U. S. 541, 544, Mr. 
Chief Justice Taft made the following comments : 

"Before the Civil War  there was no restriction upon 
the President's power to remove an officer of the 
Army or Navy. The principle that the power of 
removal was incident to the power of appointment 
was early determined by the Senate to involve the 
conclusion that, a t  least in absence of restrictive legis- 
lation, the President, though he could not appoint 
without the consent of the Senate, could remove with- 
out such consent in the case of any officer whose tenure 
was not fixed by the C'onstitution." 

In  Fremch v. Weeks, 259 U. S. 326, 327-328, the Supreme 
Court sustained the validity of the Act of June 4, 1920, 
which, as stated above, provided for a classification of all 
officers in Class A and Class B, the latter not to be retained 
in the service. 

I n  Creary v. Weeks, 259 U .  S. 336, 343, decided on the 
same day, Mr. Justice ,Clarke wrote as follows: 

"The power given to Congress by the Constitution 
to raise and equip armies and to make regulations 
for the government of the land and naval forces of 
the country (Art. I, $8) is as plenary and specific as 
that given for the organization and conduct of civil 
affairs; . . . . It is difficult to imagine any process of 
government more distinctively administrative in its 
nature and less adapted to be dealt with by the proc- 
esses of civil courts than the classification and reduc- 



tion in number of the officers of the Army, . . . In its 
nature it belongs to the executive and not to the 
judicial branch of the Government. " 

The specific objections advanced by the plaintiff against 
the validity of the present statute can be disposed of 
briefly. The first criticism is that it places the burden 
of proof on the officer instead of on the Government. 
Bearing in mind that the purpose of the statute is not 
to provide for trial of officers on specific charges, but to 
create an administrative machinery and routine for elimi- 
nating officers who do not meet the required standards, 
there is no constitutional objection to placing the burden 
of proof where it is deemed appropriate to do so in the 
interests of the public welfare. The essence of the statute 
is that if a doubt arises whether a particular officer should 
be retained in the service, he has the onus of convincing 
his superiors that he should not be eliminated. No con- 
stitutional objections to this provision is discernible. 

The second objection is that there is no provision for 
confronting the officer with witnesses against him. The 
constitutional provision for confrontation is a vital feature 
of the Bill of Rights. I t  is intended, however, for trials 
in the criminal courts and is a safeguard in the adminis- 
tration of the criminal law. I t  does not necessarily have 
an essential function in other activities of Government. 
For example, the Civil Service Act, 5 U.S.C. $652, provides 
that a civil service employee shall not be dismissed except 
on charges. I t  not only fails to provide for confronta- 
tion with witnesses, but i t  does not even accord a hearing 
to the employee. It requires merely that the employee 
be given notice of the charges and an opportunity to file 
a written reply. The validity of this provision is unques- 
tioned and has been consistently applied and judicially 
approved since its enactment in 1912.4 

Bailey v. Richairdson, 86 U.S. App. D.C. 248, 256 et seq. 
affirmed by equally divided Court, 341 U. S.  918. 



In Williams v. Zuckert, decided by the United States 
Court of Appeals for the District of Columbia Circuit, on 
November 9, 1961 (not yet reported), it was held that a 
civilian employee of the Government who has veterans' 
preference is not entitled to the production of -&tnesses 
for cross-examination, in a case in which affidavits were 
the basis of charges against him. The Court called atten- 
tion to the fact that statutes authorizing the dismissal 
of civilian employees by an administrative process, do not 
require the Government to produce for cross-examination 
the persons whose affidavits or statements supply the 
factual basis for dismissal. No reason is perceived why 
these remarks are not equally applicable to the statute 
here under consideration. The necessary inference from 
the opinion in Williams v. Zuckert, is that there is no 
constitutional infirmity in the statute because of that cir- 
cumstance. 

The Court, therefore, concludes that the statute under 
consideration is not repugnant to the Constitution. 

The cases on which the plaintiff relies are distinguish- 
able. G r e e ~ e  v. McElroy, 360 U. S. 474, did not involve 
members of the armed forces, but concerned a civilian 
employee of a Government contractor. He was dismissed 
by the latter because the Government denied him clearance 
to security information, and the employer was unable to use 
him on work of other types. The case does not bear on 
the rights of the Government as against -officers of the 
armed forces. Moreover, the effect of this case has been 
considerably narrowed by Cafeteria Workers v. McElroy, 
367 U. S. 886, in which it was held that an employee of a 
concessionnaire on a military or naval installation could 
be summarily deprived of right of access to the area. 

Bland v. Corslzally, 293 F. 2d 852, and Davis v. Stahr, 
293 F. 2d 860, likewise did not deal with active personnel 
of the armed forces, but concerned inactive reservists. The 
decisions were based on the proposition that Congress had 
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not authorized the Secretary of the Navy to issue a dis- 
charge to inactive reservists under conditions less than 
honorable. No constitutional question was determined. 

Harmon v. Brucker,  355 U. ,S. 579, held that neither 
statutes nor regulations authorized the Secretary of the 
Army to issue discharges to soldiers in form other than 
honorable because of pre-induction activities. I t  did not 
involve any constitutional question. 

In  conclusion the Court may well refer to the famous 
remarks made by Mr. Chief Justice Taney, over a century 
ago, in Decatur v. Paulding, 14 Pet. 497, 516: 

"The interference of the courts with the performance 
of the ordinary duties of the executive departments 
of the government, would be productive of nothing 
but mischief; and we are quite satisfied that such a 
power was never intended to be given to them." 

Accordingly, the motion of the defendants for summary 
judgment will be granted, and the plaintiff's cross-motion 
denied, the motion for a preliminary injunction will be 
denied, and the temporary restraining order v a ~ a t e d . ~  
Counsel may submit an appropriate order. 

/s/ WALTER M. BASTIAN 
United S ta tes  Circuit Judge. 

/s/ DAVID A. PINE 
Umited S ta t e s  District Judge. 

,/s/ ALEXANDE~ HOLTZOFF 
Umited Sta.tes Diistrict Judge. 

December 15, 1961. 

In view of the conclusion being reached, i t  is unnecessary to 
discuss the procedural objection interposed by the Government, 
that the plaintiff's action was prematurely brought in that he failed 
to exhaust his administrative remedies. In  this connection, see 
Ogdela v. Zuckert, decided by the Court of Appeals, D. C. Circuit, 
December 14, 1961. 



APPENDIX B 

JUDGMENT BELOW 

[CAPTION .OMITTED] 
ORDER 

This cause came on for hearing on plaintiff's Motion 
For A Preliminary Injunction and defendants' opposition 
thereto and, further, on defendants' Motion To Dismiss 
and Alternative Motion For .Summary Judgment and plain- 
tiff's Cross-Motion For .Summary Judgment. Upon con- 
sideration of the complaint, exhibits, and affidavits, and 
the parties having filed memoranda of points and authori- 
ties in support of and in opposition to the said motions, and 
after hearing oral argument in open -Court on behalf of 
the respective parties, and it appearing to the Court that 
there is no genuine issue of material fact, and the Couh 
having filed an opinion herein which shall constitute findings 
of fact and conclusions of law, it is by the Court on this 
19 day of December, 1961, 

ORDERED that defendants' motion for summary judgment 
be. and the same is hereby granted and the complaint bp 
and the same is hereby dismissed, and it is 

FURTHER ORDERED that plaintiff's cross-motion for sum- 
mary judgment be and the same is hereby denied, and it is 

FURTHER ORDERED that defendants ' alternative motion 
to dismiss be and the same is hereby denied as moot, 
and it is 

FURTHER ORDERED that plaintiff's motion for a prelimi- 
nary injunction be and the same is hereby denied, and it is 

FURTHER ORDERED that the temporary restraining order 
be and the same is hereby vacated. 

Js/ WALTER M. BASTIAN 
Umited States Circuit Judge 

Is/  DAVID A. PINE 
Umited States District Judge 

Js/ ALEXANDER HOLTZOFF 
Ufiited States District Judge 
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APPENDIX C 

STATUTE INVOLVED 

The present appeal concerns the following portions of 
Title 10, U.S. Code, as added by Section 3 (a) of the Act of 
July 12, 1960, Pub. L. 86-616, 74 Stat. 386, 388: 

CHAPTER 360.-SEPARATION FROM REGULAR 
ARMY FOR MORAL OR PROFESSIONAL DERELIC- 
TION OR IN INmRESTS OF NATIONAL SE'CURITY 

5 3791. Selection boaxds: composition; duties 

The Secretary of the Army may at  any time convene a 
board of general officers to review the record of any com- 
missioned officer on the active list of the Regular Army 
to, determine whether he shall be required, because of 
moral dereliction, professional dereliction, or because his 
retention is not clearly consistent with the interests of 
national security, to show cause for his retention on the 
active List. 

5 3792. Boards of inquiry: composition; duties 

(a) Boards of inquiry, each composed of three or more 
general officers, shall be convened at  such places as the 
Secretary of the Army may prescribe, to receive evidence 
and make findings and recommendations whether an officer, 
required to show cause under section 3791 of this title, 
shall be retained on the active list of the Regular Army. 

(b) A fair and impartial hearing before a board of 
inquiry shall be given to each officer so required to show 
cause for retention. 

(c) If a board of inquiry determines that the officer 
has failed to establish that he should be retained on the 
active list, it shall send the record of its proceedings to 
a board of review. 

(d) If a board of inquiry determines that the officer has 
established that he should be retained on the active list, 



his case is closed. However, a t  any future time, he may 
be again required to show cause for retention under section 
3791 of this title. 

$3793. Boards of review: composition; duties 

(a)  Boards of review, each composed of three or more 
general officers, shall be ~onvened by the Secretary of the 
Army, a t  such times as he may prescribe, to review the 
records of cases of officers recommended by boards of in- 
quiry for removal from the active list of the Regular Army 
under section 3792 of this title. 

(b) If, after reviewing the record of the case, a board 
of review determines that the officer has failed to establish 
that he should be retained on the active list, it shall send 
its recommendation to the Secretary for his action. 

(c) If, after reviewing the record of the case, a board 
of review determines that the officer has established that 
he should be retained on the active list, his case is closed. 
However, a t  any future time, he may be again required 
to show cause for retention under section 3791 of this title. 

5 3794. Removal of officer: action by Secretary of the 
Army upon recommenbtion 

The Secretary of the Army may remove an officer from 
the active list of the Regular Army if his removal is 
recommended by a board of review under this chapter. 
The Secretary's action in such a case is final and conclusive. 

$ 3795. Rights and procedures 

Each officer under consideration for removal from the 
active list of the Regular Army under this chapter shall be- 

(1) notified in writing of the charges against him, 
at  least 30 days before the hearing of his case by a 
board of inquiry, for -which he is being required to 
show cause for retention on the active list; 
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(2) allowed reasonable time, as determined by the 
board of inquiry under regulations of the Secretary 
of the Army, to prepare his defense ; 

(3) allowed to appear in person and by counsel a t  
proceedings before a board of inquiry; and 

(4) allowed full access to, and furnished copies of, 
records relevant to his case a t  all stages of the pro- 
ceeding, except that a board shall withhold any records 
that the Secretary determines should be withheld in 
the interests of national security. 

In any case where any records are withheld under clause 
(4), the officer whose case is under consideration shall, to 
the extent that the national security permits, be furnished 
a summary of the records so withheld. 

5 3796. Officers considered for removal: retirement or 
discharge 

(a) At any time during proceedings under this chapter 
and before the removal of an officer from the active list 
of the Regular Army, the Secretary of the Army may grant 
his request- 

(1) for voluntary retirement, if he is otherwise 
qualified therefor; or 

(2) for discharge under subsection (b). 

(b) Each officer removed from the active list of the 
Regular Army under this chapter shall- 

(1) if on the date of removal he is eligible for 
voluntary retirement under any law, be retired in the 
grade and with the pay for which he would be eligible 
if retired a t  his request; or 

(2) if on that date he is ineligible for voluntary 
retirement under any law, be discharged in the grade 
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then held with severance pay computed by multiplying 
his years of active commissioned service, but not more 
than 12, by one month's basic pay of that grade. 

(c )  For the purposes of subsection (b) (2), a part of a 
year that is six months or more is counted as a whole 
year, and a part of a year that is less than six months 
is disregarded. 

5 3797. Officers el@ble to serve on boards 

(a) No officer may serve on a board under this chapter 
unless he is senior in regular grade to, and outranks, any 
officer considered by that board. 

(b) No person may be a member of more than one board 
convened under this chapter for the same officer. 
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Mr. WIENER. AS indicated, I won't discuss the merits of the legal 
or constitutional issues and I address myself simply to the factual 
unfairness, w h ~ t  I conceive to be the factual unfairness of this pro- 
cedure because as I don't have to tell members of this committee there 
is a great deal of unfairness that might or might not rise t,o constitn- 
tional levels. 

I t  is interesting that these two allegsltions have not yet been about 
a statute, as I will explain later. 

As the Supreme Court has said several times, we do not write upon 
a clean slate, and so I think i t  would be helpful if I discuss briefly 
with the committee the background of this elimination legi~lat~ion, and 
that goes back to the National Defense Act of 1920. 

Now, that act provided for a system of pronlotion by seniority or 
if one prefers, by senility. I f  the fellow ahead of you got old or cold 
you got promoted. 

I n  order to eliminate the deadwood they provided a procedure in 
seotion 24(b) of the National Defense Act which was added in 192'0, 

providing for the elimination or the placing in class B of officers 
who should not be retained in the service. 

Now, that provided for a court of inquiry. There was nothing 
there even remotely suggesting a shift in the burden of nroof because 
the court of inquiry was required to find the facts. There was no 
problem of lack of confrontation because a court of inquiry has the 
same power to compel testimony as the iudge advocate of a general 
court-martial and that is the power of a 1T.S. district court in a crim- 
inal case, in other words, a nationwide subpena power. 

That procedure was sustained in the courts, but, in fact, it soon 
broke down at the White House because in the course of these section 
24(b) board hearings, i t  was possible for the respondent officer facing 
the heave ho to invoke intercession on his behalf. 

This was so successful that by the time of the mobilization in World 
War I it had failed utterly to do what i t  was supposed to do. 

So Congress passed Public Law 190 in 1941, a joint resolution in 
July 1941, and that provided for a more summary elimination of per- 
sons who didn't meet standards or for any other cause deemed good 
and sufficient by the Secretary. And it provided rather liberal retire- 
ment benefits. 

Curiously enough, a l thou~h  by 1941 there had been accnmnlatin,rr 
the breakdown of the class B system over a 20-year period, only 203 
officers were required to show cause, that is, one per thousand per 
year. This was the wartime provision. 

When the war was over, the Army felt that it had no serrnment 
legislation. I t  didn't willingly wish to  go back to  24(b) so they 
introduced a bill in 1947 which, in 1948 became title I of the Army 
and Air Force Vitalization and Retirement Equalization Act, some 
such long title like that. 

I mill suggest later on in my presentation that by reason of the 
enactment in the interim of the Officer Personnel Act, which sub- 
stituted a system of promotion by selection for the old system of pro- 
motion by senility, there wasn't any need for elimination procedure. 



At any rate, when this title I was passing through the Congress, 
drafted originally in the terms of the 1941 joint resolution, Congress 
struck out the phrase, "or for any other reason deemed good and 
sufficient by the Secretary," leaving only elimination for substandard 
performance of the inept, the inefficient, and the lazy. 

As a matter of fact, until the 1954 regulations, that is 6 years after 
the act became law, the only kind of misconduct which the boards 
would consider would be misconduct evidenced either by a convic- 
tion by court-martial or by nonjudicial punishment under article 
of war 104 or article 15 of the uniform code. 

There were, of course, cases of misconduct, officers eliminated for 
misconduct, many of them for false official statements on their ap- 
plications for permanent commissions. They would suddenly lay 
claim to degrees from institutions that they had never even seen and 
nobody sought to litigate that in the civil courts, and I don't suppose 
that anyone who had falsified his educational qualifications would 
care to be a plaintiff and air his misdeeds and his misstatements in 
court. 

Then in 1954, in the regulations, and I have given the exact cita- 
tions in my preliminary statement, i t  was provided that they could 
eliminate for misconduct whether or not evidenced by prior convic- 
tion or nonjudicial punishment. And then just leaving the scope, 
I come in a moment to a case that I brought in the dlstrict court 
challenging the power of the Secretary to eliminate for misconduct 
under the 1948 lam, which had been reenacted without change in the 
1956 revision of title X, United States Code and without going into the 
details, I think Congress agreed, because in 1960 they amended the law 
to  add a new chapter 360 of title X specifically covering misconduct. 

Then in 1957, there came another change. The Army was troubled 
by the high retention rate in these show-cause proceedings, and 
they assumed that the defects were in the review proceeding. Just 
briefly there were then and now four steps, a screening board which 
would call on the officer to show cause, a board of Inquiry which 
heard witnesses, a board of review which also heard witnesses and 
virtually tried the case de novo and then the Secretary's action. 

And because the retention rate mas so high, the regulations follow- 
ing the 1956 report which was written, I think, by Gen. Theodore 
Parker, they introduced this shift in the burden of proof, saying 
that the Army has made a determination in the ex parte order to 
show cause. This is not a court-martial, now you rebut this and 
the burden of proof is on the accused to rebut the ex parte allegation, 
somewhat as though a criminal accused were bound by the indict- 
ment and mould have to prove his innocence. 

Also these regulations didn't provide for findings so that an officer 
might be accused of half a dozen matters, he would be actually cleared 
mentally at least by the board of inquiry on five of them, held to 
warrant elimination because of the sixth, and yet the board of review 
would have to review the whole case de novo because there were no 
findings. 

Now, this shift in the burden of proof in actual application was 
about as vicious, and I use that adjective advisedly, as could be 
imagined. 
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I have in mind a case that Dean Pye may have mentioned; he has 
told me about it. He was representing a respondent before the show 
cause board, and he wrote a letter on behalf of his client to the com- 
manding general saying, "I demand trial by cour,t-martial," and the 
commanding general replied and said, "I can't try this man by court- 
martial because I haven't got enough evidence, so me are going to 
eliminate him administratively." 

I have in mind another case where, in the course of a clomestic rela- 
tions squabble over how much the deserted husband shonlcl pay by way 
of maintenance, his wife went to the Provost Marshal and tallcecl for 
67 pages rehearsing every spat of the 12-year married life and making 
very serious accusations. It came in charged as acts of personal 
misconduct. 

Well, what acts of personal misconduct? 
The burden of proof was against him. The order to show cause 

established that acts of personal misconduct had been committed. 
How do you defend against that? 

I n  this particular instance the board of review was out only 7 
minutes and recommended retention. 

There is another case which is even worse. That was a case in which 
the file that went to the Selection Board said, "There appears to be a 
strong probability that Lt. Col. X is possessed of homosexual tenden- 
cies, and may have committed homosexua1 acts, but there is no such 
positive evidence available as will satisfactorily establish such as 
facts." 

He was charged with existence of homosexna1 tendencies. TJnder 
the shift in the burden of proof that was established and then he had 
to try to disprove that and to establish his own masculinity, and the 
weight of the evidence was overwhelmingly his way. Rut how do you 
establish that? H e  happened to be a bachelor. What do you do, 
bring your girl friends in and have them say, "This man appeared to be 
normal to me." That is the kind of problem this presented. 

All right. 
I n  March of 1959, I was on duty with the Office of the Deputy 

Chief of Staff for Personnel at the Pentagon, and I was requested to 
analyze this elimination procedure. I indicated some question about 
it. I said, "After all, 1 am on the other side of the table 50 weeks 
of the year." 

They said, "No, Judge, we want a new point of view. Let's get 
your views.,' 

And I read through the records of 28 elimination cases where the 
board of review had recommencled retention, and submitted a lengthy 
report, and my conclusion was that the reason the retention rate was so 
high-and it was about 45 percent-that's practically like a tort claim. 
I mean if you figure you have a 45-percent chance, and your fellow 
is hurt, you will take it to court; 45-percent retention and my conclu- 
sion was that the reason the retention rate was so high mas not because 
the appellate system was breaking down because, after all, the people 
on the review board mere young, reasonably young, general officers, 
one- and two-star generals, contemporaries of the same personnel 



on the boards of inquiry, frequently working in the same shops with 
the same personnel on the screening board. Why did they come out 
with such a very different result. 

Well, the answer is that the final board had the entire testimony. 
It wasn't shackled by this shift in the burden-of-proof regul a t' ion as 
the Board of Inquiry was, and it didn't get just an accusation as 
the screening board did. 

(The material is as follows :) 
ASSISTANT SECRETARY OF DEFENSE (MANPOWER), 

Washington, D.C., February 5,1962. 
Hon. SAM J. ERVIN, Jr., 
Chairman Subcommittee on Constitutionaz Rights, Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 
DEAR SENATOR ERVIN : In  accordance with your recent request, attached is a 

copy of the study made in March 1959, subject: "Review of Current Elimination 
Procedures," by Mr. Frederick Bernays Wiener. 

This study was prepared by Mr. Wiener while he was performing 2 weeks of 
active duty a s  a colonel, USAR, assigned to the Office, Deputy Chief of Staff for 
Personnel, Department of the Army. 

With regard to the substance of this study, the Department of the Army re- 
spectfully suggested that  the following information may be of interest to you: 

(1)  Mr. Wiener questioned the administrative separation of officers on the 
'basis of specific acts of misconduct which would be punishable under the Uni- 
form Code of Military Justice (p. 17) .  While the Department of the Army has 
consistently contended that  specific acts of misconduct may be the basis for 
administrative separation of officers, Army regulations have provided that  this 
action would not be taken in lieu of trial by court-marital in  proper cases. More- 
over, the enactment of the Act of July 12, 1960, Public Law 86616  (74 Sat. 386) 
has  provided specific statutory authority for the administrative separation of 
officers for moral o r  professional dereliction. 

(2 )  Mr. Wiener also questioned the fact that, in  the administrative separation 
procedure, the burden of proof is  on the officer to show cause why he should be 
retained (p. 18). Hearings held i n  connection with the Act of July 12, 1960, 
Public Law 86-616, disclose that  Congress was aware that  this was the case and 
tha t  i t  was intended that  this be the case under the administrative separation 
procedures authorized by that  act. (See hearings before Subcommittee No. 1, 
House Committee on Armed Services, on S. 1795, 86th Cong., 2d sess., p. 3802.) 
I n  addition, in a recent case in the U.S. District Court for the District of Colum- 
bia (Beard v. Stalw, December 17, 1961) Mr. Wiener unsuccessfully contended 
that  placing the burden of proof on the officer in  administrative separation pro- 
cedures is  unconstitutional. The court stated that, since the purpose of the 
statutes concerned is  to create administrative machinery and routine for sepa- 
rating officers, the burden of proof may be placed, where considered appropriate, 
i n  the interests of public welfare. 

( 3 )  Mr. Wiener also objected to that part of the procedure that requires a 
board of inquiry to make specific findings only in cases in which the board rec- 
ommends that  the officer be retained (p. 18) .  Current regulations require each 
board of inquiry to make separate findings (and to summarize factual data  when 
necessary for clarification) with respect to each allegation against a n  officer. 

I trust that you will find the study, together with the foregoing information, 
of assistance to you. 

Sincerely, 
CARLISLE P. RUNGE. 



WASHINGTON, D.C., March 15, 1962. 
Hon. SAM J. ERVIN, JR., 
Chairman, Subcommittee on Constitutional Rights, 
Conzmittee on tAe Judiciary, 
U.S. Senate, Wasliington, D.C. 

DEAR MR. CHAIRMAN: Thank you for letting me see the comment by Assistant 
Secretary of Defense Runge dated February 5, 1962, regarding the study I made 
in 1959, entitled "Review of Current Elimination Procedures," while on duty a s  
a colonel, USAR, i n  the Office of the Deputy Chief of Staff for Personnel, Depart- 
ment of the Army. 

Mr. Runge's letter transmits comments from the Department of the Army on 
three matters, a s  follows : 

1. The objection that  the elimination proceedings then in force (1959) did not 
authorize elimination for misconduct. 

( a )  As I indicated in  my testimony before your subcommittee on Monday, the 
fact that Congress later amended the law to provide specifically for elimination 
for moral or professional dereliction (Public Law 86616, now 10 U.S C. 3 s  3791- 
3797) strongly supports my view that  under the law a s  i t  stood in 1959 (10 U.S.C. 
11956 revisionJ $8 37813786) there was no such authority. 

( b )  The chronology on this point may be of interest. On December 18, 1959, 
I brought suit in  the U.S. District Court for  the District of Columbia seeking to 
enjoin a n  officer's elimination for alleged acts of misconduct on the ground that  
such action was not authorized by the statute. Ledford v. Brucker et al., Civil 
Action 3583-59. Subcommittee No. 1 of the House Conmittee on Armed Services 
then had hearings on the proposed amendments between February 1, and March 
15, 1960, and, on March 17, reported out the amended bill that  became 10 U.S.C. 
sections 3791-3797, authorizing elimination for misconduct. 

Quite frankly, I consider the fact and scope of those ainenclnlents to amount to 
a recognition of the correctness of my reading of the original act. 

(c)  I t  is said in Mr. Runge's letter that  "Army regulations have provided that  
this action (i.e., elimination for specific acts of misconduct) would not be taken 
in lieu of trial by court-martial in proper cases." That  is certainly t rue;  see 
paragraph 3d, AR 605-200, June 19,1949 ; paragraph 3d, AR 605-200, January 26, 
1951; paragraph 3c, AR 605-200, June  18, 1954; paragraph 4d, AR 635-105A, 
January 2,1957. 

But those provisions were long honored in the breach rather than the observ- 
ance. 

Thus, out of the 28 cases that  I reviewed in my 1969 staff study, no less than 
8 (Nos. 4, 16, 19, 21 23, 24, 25, 27) were eliminations based on misconduct. So 
was Ledford v. Brzlcker, supla. 

I do not expect any official with a s  many responsibilities as  Secretary Runge 
to plough through a necessarily long memorandum. But i t  seems a pity that he  
should have been so thoroughly misinformed by those whose duty i t  was to read 
and summarize that  memorandum. 

2. Shift in the burden of proof. As Secretary Runge states, this issue was 
decided against my contentions by the district court in  Beard v. Stabr, 200 F. 
Supp. 766. That  case was however appealed to the Supreme Court on January 5 
1962, a month before the date of his letter, and is now pending there ((No. 648, 
October term 1961) on the appellant's jurisdictional statement and the appellee's 
motion t o  affirm. 

The Supreme Court will accordingly determine in due course which one of us  
is right on the merits of the burden-of-proof issue. 

3. Requirement fo r  findings. I am happy to learn that  one a t  least of my 
recommendations was favorably considered. 

I t  occurs to me that  you might care to include Mr. Runge's letter and this reply 
a t  some appropriate place in the printed hearings. 

Meanwhile, in  accordance with your request, I am returning Mr. Runge's letter 
and the copy of my 1959 report. 

Respectfully, 
(Signed) FREDERICK BERNAYS WIENER. 
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IN THE 

No. 752, MISO. 

L E E  B. LEDFORD, JR., Petitioner, 

The Honorable EDWARD M. CURRAN, UNITED STATES 
DISTRICT JUDGE FOR THE DISTRICT OF COLUMBIA 

MOTION FOR LEAVE TO FILE PETITION FOR A 
WRIT OF MANDAMUS 

Now 'comes LEE B. LEDFORD, JR., and moves that the 
Court grant him leave to file the Petition for a Writ of 
Mandamus, annexed hereto, and that, agreeably to its 
prayer, the respondent, the Honorable EDWARD M. CURRAN, 
United States District Judge for the District of Columbia, 
be commanded to proceed to convene a three-judge district 
court, pursuant to the provisions of 28 U.S.C. $ 5  2282 and 
2284(1), to hear and determine petitioner's motion for a 
preliminary injunction to restrain the enforcement and 
execution of 10 U.S.C. $ 5  3781-3786, on the ground, that, as 



construed and applied, those provisions are unconstitu- 
tional, which said motion is now pending in that certain 
cause in the United States District Court for the District 
of Columbia, entitled LEE B. LEDFORD, JR. V. WILBER M. 
BRUCKER, Secretary of the Army, et als., and numbered 
Civil Action No. 3583-59. 

The fact giving rise to the present application are  set 
forth in detail in the Petition annexed, and there are ap- 
pended to said Petition, in their entirety, the amended 
complaint, amended supplemental complaint, and the mo- 
tion for preliminary injunction in the underlying litigation. 

Under a long line of cases here, mandamus is the proper 
remedy to command a District Judge to convene a District 
Court of three judges. See, e.g., Ex parte Bransford, 310 
U.S. 354, 355; Stratton v. St .  Louis S.W.R. Co., 282 U.S. 
10, 16; Ex parte Williams, 277 U.S. 267, 269. 

The relief sought is not available in the Court of Appeals 
for the District of Columbia Circuit, see Eastern States 
Petroleum Corp. v. Rogers, 265 F. 2d 593 (Prettyman Ch. 
J )  ; Schneider v. Herter, 283 F. 2d 368 (Fahy, Acting Ch. 
J.), nor is it available in any other court save this one 
alone. 

WHEREFORE petitioner prays that this motion for leave 
to file be granted; or, in the alternative, that this motion 
for leave to file be set down for oral argument, following 
the course pursued in Ex parte Collett and related cases, 
335 U.S. 897. 

Respectfully submitted. 

FREDERICK BERNAYS WIENER, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N. W., 
Washington D. C., 

Cornsel for the Petitioner. 



I N  THE 

No. 762, MISO. 

L E E  B. 'LEDFORD; JR., Petitioner, 

v. 
The Honorable EDWARD M. CURRAN, UNITED STATES 

DISTRICT JUDGE FOR THE DISTRICT OF COLUMBIA 

PETITION FOR A WRIT OF MANDAMUS 

LEE B. LEDFORD, JR., your petitioner, prays that a writ of 
mandamus issue to the respondent, the Honorable EDWARD 
M. CURRAN, United States District Judge for the District of 
Columbia, commanding him to proceed to convene a three- 
judge district court, pursuant to the provisions of 28 U.S.C. 
$ 5  2282 and 2284(1), to hear and determine petitioner's 
motion for a preliminary injunction to restrain the enforce- 
ment and execution of 10 U.S.C. •˜$3781-3786, on the ground 
that, as construed and applied, those provisions are un- 
constitutional, which said motion is now pending in that 
certain cause in the United States District Court for the 
District of Columbia, entitled LEE B. LEDFORD, JR. V. WILBER 
M. BRUCKER, Secretary of the Army, et als., and numbered 
Civil Action No. 3583-59. 
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PROCEWINGS BELOW 

Petitioner's amended complaint and amended supple- 
mental complaint are set out in Appendix A, infra, a t  pp. 
A1-A28. Petitioner's pending motion for a preliminary in- 
junction appears in Appendix A, infra, at p. A29. 

Petitioner's motion to convene a three-judge court is set 
forth in Appendix C ( I ) ,  ilzf ra, pp. A34-A36. Respondent's 
memorandum in connection with his denial of that motion 
(Appendix C (2) ,  ififra, pp. A36-A37) is not reported. The 
order effectuating the foregoing denial had not been pre- 
sented when the present petition went to press, but nothing 
turns on its form. 

JURISDICTION 

The memorandum denying petitioner's motion to convene 
a three-judge court (Appendix C(2), infra, pp. A-36-A37) 
was entered on January 13, 1961. The jurisdiction of this 
Court is invoked under 28 U.S.C. Q 1651(a). 

QUESTIONS PRESENTED 

1. Whether a motion for preliminary injunction that is 
based on two alternative grounds-first, that the proceeding 
against which relief is sought is not authorized by an Act 
of Congress ; second, that if the proceeding is indeed so au- 
thorized, then the Act of Congress as construed and applied 
is repugnant to the Constitution of the United States-and 
which seeks, on the second ground, an injunction against the 
enforcement and operation of the Act of Congress, must be 
heard by a district court of three judges. 

2. Whether the allegations of unconstitutionality made 
are substantial. 

3. Whether an officer of the Regular Army facing elimi- 
nation therefrom is entitled to the constitutional guarantee 
of due process of law. 



STATUTES INVOLVED 

The applicable three-judge court provision, 28 U.S.C. 
g 2282, and the Act of Congress sought to be enjoined on 
the ground of repugnance to the Constitution of the United 
States, are set forth in Appendix B, infra, pp. A30-A33. 

STATEMENT 

Only so much of the underlying controversy will be stated 
as is necessary to an understanding of the present petition 
for writ of mandamus. 

Petitioner, an officer in the Regular Army (Cmplt., 11, 
i,nfra, p. A l ) ,  was the subject of elimination proceedings 
under 10 U.S.C. 38 3781-3786 (infra, pp. 830-A33)" on the 
basis of four generalized allegations of misconduct ( Cmplt., 
18, ircfra, p. A5). 

Briefly, the statute contemplates a review of the officer's 
record by a selection board, followed by an order to show 
cause why he should not be removed from the active list of 
the Army for failure to achieve the standards of perform- 
ance to be prescribed by the Secretary. Thereafter, the law 
provides for "a fair and impartial hearing" by a board of 
inquiry. If that board finds unfavorably, there is a further 
hearing by a board of review, and if the latter board like- 
wise makes an unfavorable finding, the case goes to the 
Secretary of the Army for final action. 

In  this case, following unfavorable action by two boards, 
petitioner brdught suit against the Secretary of the Army, 
the cognizant Assistant Secretary of the Army, and The 
Adjutant General of the Army, to enjoin his removal from 
the active list. 

* It is common ground between the parties in the District Court 
that the present controversy is not in any way governed by the 
amendments effected by the Act of July 12, 1960, Pub. IJ. 86-616, 
74 Stat. 386 

5 
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The gravamen of the complaint was twofold: first, that 
the statute authorized administrative removal only for 
failure to achieve prescribed standards, and not for acts of 
misconduct not evidenced by conviction by court-martial 
(Cmplt., 77, iwfra, pp. A3-A5) ; second, that the hearing 
before the board of inquiry was not "fair and impartial" 
as required by the statute, and that it was infected by num- 
erous irregularities, of which only the more significant are 
noted below : 

(a) A lack of specificity in the allegations made (Cmplt., 
79 (b) , irtf ra, p. A6) ; 

(b) Omission of material matters from the record pre- 
sented to the selection board (Cmplt., 17 9(f) and (g), 
infra, pp. A7-A8) ; 

(c) Sbifting'of the burden of proof against the petitioner, 
under par. 8, Army Regulations 635-105B, 2 January 1957, 
and related provisions (Cmplt., 77 I l ( a ) ,  l l ( f ) ,  I l (g ) ,  . 

irtfra, pp. A8-A9, A10, A l l )  ; 

(d) Refusal to call for cross-examination and confronta- 
tion individuals who had submitted adverse statements 
against petitioner that were considered by the boards 
(Cmplt., 7 11 (d), infra, p. A10) ; 

(e) Consistent overruling, by the board of inquiry, of all 
of petitioner's objections, on the say-so of an unsworn legal 
adviser (Cmplt., T[ I l ( c ) +  infra, pp. A9-A10) ; and 

(f)  Failure to specify, a t  any stage in the proceedings, 
the particular acts of misconduct petitioner was required 
to meet (Cmplt., 77 9(b), I l ( h ) ,  infra, pp. A6, A l l ) .  

The complaint alleged (718, k f r a ,  p. A12) that the en- 
tire proceedings "fell so far below minimal standards of 
fairness as to amount to taking away plaintiff's office and 
the pay, allowances, and retirement rights thereunto ap- 
pertaining without due process of law." The complaint did 
not attack the constitutionality of the statute. 

6 



Included in the complaint (722(a), imfra, p. A13) was an 
application for a temporary restraining order. While 
petitioner's counsel was waiting to present this application 
to the motions judge, the United States Attorney offered a 
stipulation to maintain the statw quo pending determina- 
tion of petitioner's motion for a preliminary injunction, 
and that stipulation was signed by counsel for the parties 
and approved by Judge Keech on the same day, December 
18, 1959. 

Thereafter, the defendants moved for summary judgment 
on the ground that, by going to court before the Secretary 
acted, petitioner had failed to exhaust his administrative 
remedies. Petitioner urged that there was no requirement 
to do so when further resort to administrative measures 
would be futile, citing Farmer v. United Electrical $c. 
Workers, 211 F. qd 36,40 (D.C. Cir.), and Leedom v. Kyne, 
249 F. 2d 490, 492 (D.C. Cir.), aflirmed, 358 U.S. 184, and 
pointing out that The Judge Advocate General of the Army, 
who by statute, see 10 U.S.C. 5 3037(c)(l), is the Secre- 
tary's legal adviser, had already ruled, in petitioner's own 
case, against petitioner's most vital contentions (JAGA 
1959/264, 28 Sept. 1959). A copy of that opinion was sub- 
mitted in opposition to defendants' motion for summary 
judgment. 

Petitioner's motion for a preliminary injunction and de- 
fendants' motion for summary judgment came on for hear- 
ing on February 15,1960. The upshot of that hearing was 
a further stipulation, the substance of which was that both 
motions were withdrawn without prejudice; that the Secre- 
tary would have 120 days to act on the proceedings ; that 
petitioner would have 30 days thereafter to act; and that 
the status quo would be maintained meanwhile. This stipu- 
iation was signed by the parties and approved by Judge 
Youngdahl on February 26,1960. By a further stipulation, 
approved by Judge McGuire on July 15, 1960, petitioner 
was given until August 22, 1960, to file a new motion for 
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preliminary injunction, and it was agreed that the status 
quo would be further preserved until the disposition of that 
motion. 

Meanwhile, on June 20, 1960, Assistant Secretary of the 
Army Short, one of the defendants, had taken action on and 
approved the proceedings; see Exhibit A to petitioner's 
supplemental complaint, ilzf ra, pp. A26-A-28. 

Defendants did not, however, answer the original com- 
plaint, filed over 13 months ago, and, up to the filing of the 
present Petition for Writ of Mandamus, have not done so. 

On August 18, 1960, within the stipulated period, peti- 
tioner moved for leave to file a Supplemental Complaint- 
motion granted by consent on September 23,1960-and filed 
a new motion for a preliminary injunction (ilzfra, p. A29). 

In his Supplemental Complaint (ilzf ra, pp. A15-A%), 
petitioner attacked the Secretary's action as illegal, re- 
peating the grounds theretofore stated in the Complaint- 
(a )  eliminatioh not authorized on the grounds alleged 
(Supp. Cmplt., 7 5a, ilzfra p. A17) ; (b) failure to cure the 
illegality before all three boards (Supp. Cmplt., 77 5b, 5c, 
5d, infra, pp. A17-A18)-and alleging that the Secretary's 
action was moreover illegal for the following addition-a1 
grounds : 

(c) The Secretary's "findings" were retroactive, inas- 
much as no other board had made findings (see Cmplt., 
79 (b), infra, p. A6), so that these other boards might have 
rejected the grounds on which the Secretary acted (Supp. 
Cmplt., 75f, ilzfra, p. A19) ; 

(d)  A number of the Secretary's "findings" made en- 
tirely new accusations against petitioner (Supp. Cmplt., 
?76a(i), 6d a/nd 1/2; ilzfra, pp. A19-A20, .A21) ; and 

(e) A number of the Secretary's "findings" were with- 
out the support of substantial evidence (Supp. Complt., 
776a(ii), 6b (iii), 6c, 6d, 6f; ilzfra, pp. A19-A20, A20-A21). 



Petitioner repeated (Supp. Cmplt., 77; infra, pp. A22- 
A23) his allegation that the entire proceedings fell so f a r  
below minimal standards of fairness as to involve a denial 
of due process of law; but, once more, did not attack the 
constitutionality of the statute. 

Defendants' countered with a motion for summary judg- 
ment, to which was appended, inter alia, the complete 
record of the elimination proceedings. In  their arguments 
in support of the motion, defendants contended that the 
entire proceedings had been conducted in full conformity 
with the statute. 

Thereupon, on September 29, 1960, plaintiff filed two 
additional motions : 

(1) A motion for leave to amend his supplemental com- 
plaint, by alleging- 

(a)  That the "findings" made by Assistant Secretary 
Short in this case represented the first instance in the 
nearly twelve years the elimination statute had been on the 
books that any Secretary had made specific findings in an 
elimination case (Supp. Cmplt., 76% ; ilzfra, p. A22) ; and 

(b) That the statute as construed and applied was un- 
constitutional ( Supp. Cmplt., 18% ; imf ra, pp. A23-A%), 
viz. : 

"81/. As construed and applied to the plaintiff in 
the circumstances of the present case, Sections 3781 to 
3786, inclusive, of Title 10, U.S. Code, 1956 edition, 
are unconstitutional, because depriving plaintiff of his 
office and of the pay, allowances, and retirement rights 
thereunto appertaining without due process of law, in 
violation of the Fifth Amendment in that 

" (a) Plaintiff was not given adequate notice of the 
accusations against him ; 

" (b) The burden of proof was shifted to the plain- 
tiff to prove his innocence of the ex parte determina- 
tion earlier made against him; 

9 
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" (c) Plaintiff was denied the right to be confrolited 
by and to cross-examine witnesses who had submitted 
statements against him that were considered a t  all 
levels of the proceeding; 

'' (d) Although no fmdings were ever made by either 
of the boards that heard witnesses, the defendant 
Short proceeded, without hearing witnesses, to make 
findings adverse to the plaintiff on conflicting evidence 
which involved credibility ; 
" (e) Such findings were made after the present liti- 

gation commenced and represented the first instance 
in the twelve years since the statute in question was 
first enacted that the Secretary of the Army or his 
delegate had ever made specific findings of fact in any 
elimination case ; 
" (f) Such findings in material particulars pertained 

to matters which had never been charged or even 
intimated against plaintiff during any prior phase of 
the proceedings over more than two years; and 
" (g) The entire proceedings in their totality fall far  

below the minimal standards of fairness required by 
the concept of Due Process of Law." 

Petitioner accordingly added a new paragraph praying 
(Sepp. Cmplt., 'fl10 (a) (2), infra, p. A25)- 

"For an order enjoining the defendants, and each 
of them, and their officers, agents and subordinates, 
from enforcing or executing the provisions of 10 U.S.C. 
$ 6  3751 to 3786, inclusive, against the plaintiff." 

(2) Plaintiff also filed a motion to convene a three-judge 
court and to certify the pendency of the case to the Attor- 
ney General (Appendix C (1 ), k f ra ,  pp. AWA36). 

Petitioner's motion for leave to amend his Supplemental 
Complaint was granted by Judge McLaughlin on October 
12, 1960. 

Petitioner's motion to convene a three-judge court was 
opposed, and, after argument, was denied by Judge Curran, 
the respondent herein, on January 13, 1961 ( i ~ f r a ,  pp. 
A36-A37). 

10 



REASONS FOR GRANTING THE WRIT 

As has already been noted, mandamus is the proper 
remedy whenever a district judge fails or refuses to con- 
vene a three-judge court in a situation calling therefor 
(e.g., Ex parte Brccnsford, 310 U.S. 354, 355; Stratton v. 
St. Louis S.W.R. Co., 282 U.S. 10, 16; Ex parte Williams, 
277 U.S. 267, 269). Indeed, mandamus here is the sole 
remedy; litigants in the District of Columbia Circuit have 
in recent years been specifically told-what of course 
should have been obvious-that the Court of Appeals lacks 
power to act in the premises. Eastern States Petroleum 
Corp. v. Rogers, 265 F. 2d 593 (Prettyman, Ch. J.) ; 
Schfieider v. Berter, 283 F. 2d 368 (Fahy, Acting Ch. J.). 
Relief must be sought here, since, of course, appeal from 
a three-judge district court lies only to this Court. 28 
U.S.C. $1253. 

Discussion will be confined, therefore, to four questions. 

First, are the allegations of the complaint and supple- 
mental complaint, together with the prayer of the motion 
for preliminary injunction, sufficient to make the case one 
for a three-judge court under 28 U.S.C. 8 2282? 

Second, does the circumstance that the complaint alleges 
an alternative non-constitutional ground preclude conven- 
ing a three-judge court ? 

Third, are the constitutional issues. urged substantiale 

Fourth, is an Army officer facing elimination entitled to 
the constitutional guarantee of due process of law? 

First. It is not questioned that an application for an 
injunction on the ground that particular regulations are 
not authorized by statute is not one to be heard by three 
judges (Jameson $ Co. v. Morgenthau, 307 U.S. 171), nor 
is it questioned that simply to attack the constitutionality 
of a result is likewise insufficient (Ex pa'rte Bransford, 310 
U.S. 354). On those points petitioner does not disagree 
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with Judge Curran. For, as this Court said in the Brans- 
ford case a t  p. 361, 

"It is necessary to distinguish between a petition for 
injunction on the ground of the unconstitutionality of 
a statute as applied, which requires a three-judge court, 
and a petition which seeks an injunction on the ground 
of the unconstitutionality of the result obtained by the 
use of a statute which is not attacked as unconstitu- 
tional. The latter petition does not require a three- 
judge court. " 

Here, as has been pointed out, petitioner originally al- 
leged that the proceedings under scrutiny so fa r  fell below 
minimal standards of fairness as to involve unconstitution- 
ality (Cmplt., 7 18 ; Supp. Cmplt., 7 7 ; infra, pp. A12, A22- 
A23). At that juncture he was merely complaining of "the 
unconstitutionality of the result obtained by the use of a 
statute which is not attacked as unconstitutional." At that 
juncture, no three-judge court was authorized-and none 
was sought. 

Now, however, after the defendants below asserted that 
the result mas in all respects authorized by the statute, 
petitioner alleges the unconstitutionality of the statute in 
7 8% of his Supplemental Complaint as amended (quoted 
above, pp. 9-10; also set forth below, pp. A23-A24), and in 

10(a) (2) thereof prays for an order enjoining the execu- 
tion and enforcement of the statute (quoted above, p. 10; 
also set forth below, p. A25). 

Once those allegations were made, the provisions of 28 
U.S.C. $ 8  2282 and 2284 required that a three-judge court 
be convened. Indeed, if a single judge had on those allega- 
tions granted petitioner all of the relief that he sought, the 
resultant decree would have to be reversed on jurisdictional 
grounds alone and the case remanded for consideration by 
a three-judge District Court. See F.H.A. v. The Darlington, 
Igzc., 352 U.S. 977 ; F.H.A. v. The Darlington, Inc., 358 U.S. 
84, 87. 
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The circumstance that petitioner alleged only the uncon- 
stitutionality of the statute in its application to him rather 
than the unconstitutionaliy of the whole of the statute on 
its face did not in the slightest, non constat Judge Curran's 
views, negative the requirement for a three-judge court. 
Ex parte Bransford, 310 U.S. 354, 361 ; Fleming v. Rhodes, 
331 U.S. 100. "Litigants may challenge the unconstition- 
ality of a statute only in so far  as it affects them." Id. 
at 104. 

True, the Rhodes case arose under Section 2 of the Act of 
August 24, 1937, c. 754, 50 Stat. 751, now 28 U.S.C. 5 1252, 
which makes provision for a direct appeal to this Court 
when any Act of Congress is held unconstitutional by any 
court of the United States ; whereas the present proceeding 
involves 28 U.S.C. 8 2282 (inf ra, p. A30), drawn from Sec- 
tion 3 of the same Act of August 24, 1937, which requires 
a three-judge court to hear applications for injunctions to 
restrain the enforcement of an Act of Congress on grounds 
of unconstitutionality. 

But, since both provisions were parts of the same Act, 
since both represented the culmination of a widespread 
demand that Congressional legislation be not lightly set 
aside, and since in both instances provision is made for a 
direct appeal to this Court, there is every reason to read 
both sections 292 pari nzaterin, as indeed Fleming v. Rhodes, 
331 U.S. at  102-104, strongly suggests. 

Consequently, since under Fleming v. Rhodes a holding 
that an Act of Congress is unconstitutional as construed 
and applied requires a direct appeal to this Court under 
Section 2, now 28 U.S.C. 5 1252, so under Section 3, now 
25 U.S.C. 5 2282 (infra, p. A30), an application to enjoin 
the enforcement of an Act of Congress on the ground that 
it is  unconstitutional as construed and applied similarly 
requires that a three-judge court be convened. Cf. Ex parte 
Bransford, 310 U.S. 354, 361. Judge Curran was therefore 
in error when he held insufficient the allegations of par. 
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8% of petitioner's Supplemental Complaint (inf ra, pp. 
A23-A24 ; quoted above, pp. 9-10). 

It will be noted that petitioner's allegation that the stat- 
ute was unconstitutional was not lightly made. It was not 
made until the disinterested litigating lawyers-the United 
States Attorney and his staff-formally took the position 
that what had been done to petitioner was authorized by 
the statute. Only then did petitioner allege that the statute 
a s  construed and applied was repugnant to the Constitution 
of the United States. 

Second. Petitioner 's complaint, supplemental complaint, 
and motion for preliminary injunction ( i ~ f r a ,  pp. A1-A29) 
proceed on alternative grounds : the elimination proceeding 
sought to be enjoined is not authorized by the statute; if 
it is, the procedure violates the statute; if the procedure is 
authorized by the statute, then the statute thus construed 
and applied is repugnant to the Constitution. 

The question, therefore, is whether alternative grounds 
for injunction, some non-constitutional, others constitu- 
tional, require a three-judge court. In  view of Florida Lime 
Growers v. Jacobsen, 362 U.S. 73, decided a t  the last Term, 
extended argument on that issue is not necessary; the cited 
case teaches that the mere presence of a constitutional 
challenge when enforcement of a statute is sought to be 
enjoined requires that a district court of three judges be 
convened. 

It may well be, of course, that the three-judge court will 
decide the case on non-constitutional grounds, and thus 
never reach the constitutional issues. If so, the case must 
still be disposed of by the three-judge court. See I n  re 
Louisiana News Compafiy, 187 F.  Supp. 241 (E.D. La.); 
Bauer v. Acheson, 106 F.  Supp. 445 (D.D.C.). 

Third. Each of the allegations of par. 8% of the Sup- 
plemental Complaint (quoted above, pp. 9-10; also set forth 
infra, pp. A23-A24) raises a substantial constitutional issue. 
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1 .  Inadequacy of notice; sub-par. (a). The very essence 
of due process is notice of the charges to be met (e.g., 
Morgan v. United States, 304 U.S. 1 ; Federal Trade Comm. 
v. Natiofinl Lead Co., 352 U.S. 419, 427; L m b e r t  v. Cali- 
fornia, 355 U.S. 225, 228; Bazcghman v. Green, 229 F. 2d 
33, 34 (D.C. Cir.)), a.nd while, very plainly, due process 
does not require adherence to outmoded common law 
technicalities (Pnrniso v. United States, 207 U.S. 368), an 
allegation merely of "Acts of personal misconduct", such 
as u7as made against petitioner here (Cmplt., r[ 8, infra, p. 
A5), is obviously insufficient. 

This is a matter of substance, not of procedural niceties. 
For, as is specifically alleged in the Supplemental Com- 
plaint (11 6n,(i), 6d nrzd 1,; infra, pp. A19-A20, A21) sev- 
eral of the " Findings" by Assistant Secretary Short con- 
cerned matters that were never alleged or even intimated 
during the more than two years that the proceedings. against 
petitioner were in progress in the Department of the Army. 
See also item 6, infra, p. 19. 

2. Shifting the burden of proof; sub-par. (b) .  An order 
to show cause, necessarily and properly, shifts the burden 
of going forward; but it is a violation of due process and 
of fundamental fairness to shift the burden of proof to 
the accused party to prove his innocence-as was done here. 
Due process is denied by such a shift just as much when 
the proceeding is frankly criminal, as in Government of the 
Virgin Islands v. Torres, 161 F. Supp. 699 (D.V.I. ; Maris, 
Circ. J.), as when its impact on the individual is sought to 
be softened by use of the label "administrative. " Kwong 
Iiai Chew v. Rogers, 257 F. 2d 606 (D.C. Cir.); Wood v. 
Hoy, 266 F. 2d 825 (C.A. 9). When, as here, the agencies 
of government seek to change an individual's status by 
reason of acts allegedly done by him, it is the agency which 
has the burden of proof of establishing that the individual 
has committed those acts, not the individual who has the 
burden of proving the contrary. 



It is idle to invoke tlie analogy of tlie grand jury, which 
of course acts ex  parte, in secret, and is not circuinscribed 
by the rules of evidence. E.g., Costello v. United States,  
350 U.S. 359. For in the present case, the selection board's 
order was not given the effect of an indictment-an accusa- 
tion in writing-but of a conclusive jury verdict. 

This clearly appears from par. 8 of Army Regulations 
635-105B, 2 Jan. 1957, which was duly set out in par. 
11 (a) (ii) of the Complaint ( infra,  p. A9), viz.: 

"The impression that it is the responsibility of the 
Government to establish its case before this board [of 
inquiry] in much the same manner as is done in a 
court-martial is erroneous. The merits of the Govern- 
ment's case have been determined by the selection 
board prior to the convening of board of inquiry. The 
board of inquiry does not sit in judgment of this earlier 
determination, which has concluded that the respond- 
ent does not meet prescribed standards. The burden 
of proof, therefore, rests with the respondent to pro- 
duce convincing evidence that he should be retained. 
In the absence of such a showing by the respondent, 
the board must find for elimination." * 

If, the foregoing regulation was indeed authorized by 
the statute, as the defendants below are urging in their 
motion for summary judgment, then, having in mind that 
the selection board acted ex  p w t e ,  without any opportunity 
for petitioner to be heard there (Cmplt., 7 8, infra,  p. A6), 
the statute as construed and applied is plainly uncon- 
stitutional. 

3. Denial of confrontation; sub-par. (c) .  Petitioner's 
complaint in par. I l ( d )  ( in fra ,  p. A10) alleges that the 
board of inquiry refused to call for examination under oath 
numerous individuals whose e x  parte statements, damaging 
and prejudicial to him, had been considered both by the 

* The foregoing paragraph was changed on 24 June 1960, which 
was after the Secretary had acted in the present case. 
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selection board and by the board of inquiry. Those allega- 
tions were repeated with reference to the action of the 
board of review (Cmplt., r[ 16, infra, p. A12) and of As- 
sistant Secretary Short ( Supp. Cmplt., 7 5c (iii), inf ra, 
p. A18). 

Since petitioner will, if the proceeding succeeds, be de- 
prived of his office and of the financial emoluments there- 
unto appertaining, due process requires that the witnesses 
against him be produced for cross-examination, certainly 
when he has specifically so requested. On this proposition 
it is only necessary to cite Greelze v. McElroy, 360 U.S. 474. 

4. Findings on co~zflictin,g evidence not heard by fact- 
filzder; sub-par. ( d ) .  Here the board of inquiry heard wit- 
nesses, but made no findings; the board of review heard 
witnesses and likewise made no findings; but Assistant 
Secretary Short, who heard none of the witnesses and who 
had only the dead pages of the cold record before him, 
made specific "findings" of nzisconduct, based in large 
measure on an incident in respect of which the only par- 
ticipant tried had been acquitted (Cmplt., ff 10, 11 (h) ; 
Supp. Cmplt., 5f, 6b(iii) ; infra, pp. A8, Al l ,  A19, A20). 

This was plainly improper, and wholly unfair. Just as 
a hearing officer who has not heard and seen the witnesses 
may not, in a case turning on credibility, make &dings 
drawn from testimony adduced before another hearing offi- 
cer (see Gamble-Skogmo, Im.  v. Federal Trade Commis- 
sion, 211 F. 2d 106 (C.A. 8) ; 5. Bzcchsbaum c@ Co. v. Fed- 
eral Trade Commission, 153 F. 2d 85 (C.A. 7), judgment 
vacated, 328 U.S. 818; United States v. Perleins, 79 F. 2d 
533 (C.A. 2 ) ;  2 Davis, Administrative Law Treatise, 5 
11.21, p. 129), so here, where no findings were ever made 
by the boards that heard the live witnesses, the Secretary 
is not free to fashion "findings" from bits of testimony 
given by witnesses whom he never saw. See also Urzited 
States v. Jforgan, 304 U.S. 1 ; cf. Board of Pharmacy of Dis- 
trict o f  Columbia v. Feldman, 279 F. 2d 821 (D.C. Cir.) : 
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"The key consideration is to prevent the demeanor of wit- 
nesses, whenever it may be' a substantial element, from 
getting lost from the case. "* 

Except for the last case, the cited authorities rest on 
statutes and considerations of fairness. It is however sub- 
mitted that, if a statute were to authorize a reviewing officer 
who heard none of the witnesses to make "findings" after 
the boards who heard the witnesses made no findings-and 
that is precisely what the present statute has been con- 
strued to au thor ize then  such a statute would involve a 
deprivation of due process. 

5. "Findings" first made for the particular case; sub- 
pnfr. ( e ) .  It was alleged in par. 6% of the Supplemental 
Complaint (infra, p. A22)-on the basis of replies to peti- 
tioner's interrogatories-that from June 29,1945, when the 
zpplicable elimination statute first became law, until June 
20, 1960, when Assistant Secretary Short acted in peti- 

* In its opinion, the Court of Appeals specifically approved por- 
tions of the opinion below, 160 A. 2d 100, 193 (Mun. App. D.C.), 
as follows : 

''Appelhte courts usually lean heavily on findings of adminis- 
trative boards, as they do on judges' findings and jury verdicts. 
This is in recognition of the intelligence and understanding of the 
triers of fact; i t  is also, as has been said times without number, 
in recognition of their opportunity to personally hear the wit- 
nesses and observe their demeanor in the act of testifying. When 
that opportunity is lacking and weight and credibility of evidence 
are involved, there is also lacking an essential ingredient of due 
process. 

"In this case the issues were complicated and highly contro- 
versial. The hearings were long and sometimes heated. Peti- 
tioner's denials of wrongdoing were emphatic. There were im- 
portant areas where credibility of witnesses was a vital factor * * *. 
The circumstances required that the Board exercise a judgment 
judicial in nature in weighing and appreciating the credibility and 
persuasiveness of the testimony. This could not fairly be done on 
a cold record, four years after the hearing and eight years after 
the alleged offense. ' ' 



tioner 's case, no specific findings as to the grounds for elimi- 
nation had ever been made by the Secretary or his delegate 
in any elimination case. It was there further alleged that 
the "findings" made by Assistant Secretary Short repre- 
sented a new departure, a deviation from the hitherto 
settled administrative practice in such proceedings, and 
that those "findings." were fashioned to meet the exigencies 
of petitioner's case. 

It scarcely needs to be argued that particular action, di- 
rected only against a single individual but never against 
others, involves an unreasonable discrimination that is the 
very antithesis of due process. Here, as in Yick Wo v. Hop- 
kim, 118 U.S. 356, 373-374, the law has been "applied and 
administered by public authority with an evil eye and an 
unequal hand, so as practically to make unjust and illegal 
discriminations between persons in similar circumstances." 
See also, accord, G'rifin v. Illircois, 351 U.S. 12, 17. 

6. "Findings" as to new matters rcot previously alleged; 
sub-par. ( f ) .  Paragraphs 6a(i) and 6d a d  l/z of the Sup- 
plemental Complaint allege (infra, pp. A19-20, A21) that 
Assistant Secretary Short made "findings" that purported 
to find petitioner guilty of acts of misconduct that had never 
been charged awinst  him during the more than two years 
that the elimination proceedings were pending against him 
in the Department of the Army. 

Consequently, petitioner is being convicted under author- 
ity of the challenged statute of something not charged- 
which of course is palpably unconstitutional. "Conviction 
upon a charge not made would be sheer denial of due proc- 
ess." DeJonge v. Oregon, 299 U.S. 353, 362; see also Cole 
v. Arkatasas, 333 U.S. 196, 201. 

7. General unfairness; sub-pr .  (g). This last allega- 
tion (infra, p. A24), that "The entire proceedings in their 
totality fall fa r  below the minimal standards of ,fairness re- 
quired by the concept of Due Process of Law," is neither 
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a mere catch-all nor a summing up of the previously par- 
ticularized points. Rather, i't rests on an additional factor 
that injected significant-and indeed outrageous-unfair- 
ness into the proceedings. (The last adjective is used ad- 
visedly.) 

Petitioner was accused by the selection board of homo- 
sexuality, even though that board had been advised that 
there was no evidence to establish the allegation. Cmplt., 
778, 9 (d), infra, pp. A5, A6-A7. Under the Army Regu- 
lation quoted and discussed above, the selection board's 
accusation was transformed into a finding. That issue con- 
sumed a major proportion of the time and of the evidence 
at every stage of the proceedings (Supp. Cmplt., V5e, inf ra, 
p. A19). Thereafter, Assistant, Secretary Short purported 
to disregard that issue (par. 2, infra, p. A28). 

The Supplemental Complaint alleges (7 5e, infra, p. A19) 
that the Secretary's disapproval could not cure the preju- 
dice to petitioner that resulted from the injection of that 
allegation. As this Court once remarked in a somewhat 
analogous situation (Shepard v. United States, 290 U.S. 
96, lo&), "The reverberating clang of those accusatory 
words would drown all weaker sounds." The harm had 
been done and was incurable. See United States v. Provoo, 
215 F. 2d 531, 533-537 (C.A. 2). That admittedly un- 
founded accusation (Cmplt., 79 (d) , inf ra, pp. A6-A7) domi- 
nated the proceedings, contaminated them utterly, and 
made a fair hearing impossible. 

Indeed, as Blackstone long ago said (4 B1. Comm. "215), 
"it is an offence of so dark a nature, so easily charged, and 
the negative so difficult to be proved, that the accusation 
should be clearly made out; for if false, it deserves a 
punishment inferior only to that of the crime itself." 
Once it was injected, as here it was with knowledge that 
i t  was not supported by proof, i t  deprived petitioner of a 
fair hearing far  more clearly than mere newspaper pub- 
licity (Delaney v. United States, 199 F. 2d 107 (C.A. 1)). 



That issue produced quite as much of "an irresistible wave 
of public passion" as a mob milling about around the 
courthouse (Moore v. Dempsey, 261 U.S. 86,91). While the 
Secretary's brushing aside of the allegation undoubtedly 
reflected a realization that it had been disproved, at least 
as nearly as possible in a situation where the accused has 
the burden of disproof, his action could not cure the preju- 
dice which by then permeated and infected the entire 
proceedings. 

It follows, accordingly, that petitioner raised substantial 
constitutional issues in attacking the validity of the elimina- 
tion statute. 

Fourth. Arguing in opposition to petitioner's motion to 
convene a three-judge court, the defendants below relied 
on the statement of Holmes, J., in McAzclife v. Mayor of 
City  of New Bedford, 155 Mass. 216, 29 N.E. 517, that no 
one has a constitutional right to be a policeman, and ac- 
cordingly argued that no one has a constitutional right to 
he an officer of the ' ~ r m ~ .  

Judge Curran apparently went further, saying ( infra,  p. 
A37) that "The complaint in alleging that the acts of the 
defendants amounted to deprivation of property without 
due process of law is insufficient." 

Insofar as Judge Curran is relying on the aphorism about 
"no constitutional right to be a policeman," there are two 
conclusive answers, both of them short. First, the substan- 
tive right to continue in employment, even of a non-govern- 
mental nature, is entitled to constitutional protection. Sec- 
ond, in a proceeding to terminate such employment, the em- 
ployee is entitled to procedural due process. The mere cita- 
?ion of Greene v. McElroy, 360 U.S. 474, suffices for both 
propositions; and of course here, where government em- 
ployment with tenure is in issue, with valuable retirement 
rights attached thereto (Cmplt., v5; infra,  p. A3), there is 
presented an a fortiori case. 



Defendants' argument below, insofar as it adds up to a 
contention that petitioner was afforded procedural due 
process, wholly overlooks both par. 8% of the Supplemental 
Complaint (quoted above, pp. 9-10,; infra, pp. A23-A24), 
which alleges the precise contrary with particularity and 
specificity, vie., that the statute as construed and as applied 
to the plaintiff denied him procedural due process, as well 
as the prayer (par. 10(a)(2), Supp. Cmplt., above, p. 10; 
infra, p. A25) which accordingly asks that the enforcement 
of the statute be enjoined in consequence. 

Those allegations require a three-judge court-and if 
Judge Curran's memorandun is somehow to be understood 
as holding that petitioner has no constitutional right to due 
process, substantive or procedural, simply because he is 
an Army officer; if his holding can be construed to mean 
that the threadbare dictum in Reaves v. Aimworth, 219 
U.S. 296, 3-"To those in the military or naval service 
of the United States the military law is due process9'-is 
dispositive of this case without more, then, it is submitted, 
his ruling in and of itself raises a further constitutional 
question of substance. 

(It hardly needs to be added that, after Harmon v. 
Brucker, 355 U.S. 579, there can be no doubt whatever re- 
garding petitioner's right to judicial review. This is men- 
tioned only because Judge Curran's ruling that the allega- 
tions were "insufficient" may be directed a t  that question, 
which indeed was much argued by the defendants.) 

CONCLUSION 

Petitioner theref ore prays : 

1. That a writ of mandamus issue to the respondent, the 
Honorable EDWARD M. CURRAN, United States District 
Judge for the District of Columbia, commanding him to 
proceed to convene a three-judge district court, pursuant 
to the provisions of 28 U.S.C. $ 5  2282 and 2284(1), to hear 
and determine petitioner's motion for a preliminary injunc- 



tion to restrain the enforcement and execution of 10 U.S.C. 
$ 5  3781-3756, on the ground that, as construed and applied, 
those provisions are unconstitutional, which said  notion is 
now pending in that certain cause in the United States Dis- 
trict Court for the District of Columbia, entitled LEE B. 
LEDFORD, JR. v. WILBER M. BRUCKER, Secretary of the Army, 
et nls., and numbered Civil Action No. 3583-59 ; 

2. That this Court grant such other and further relief 
3s may seen1 proper. 

Respectfully submitted. 

FREDERICK BERNAYS WIENER, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N. W., 
Washington 6, D. C., 

Cozcrwel for the Petitioner. 



APPENDIX 



APPENDIX A 

ALLEGATIONS AND PRAYER BELOW 

(1) Complaint as Amended 

I N  THE 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT O F  COUMBIA 

Civil 'Action YO. 3583-59 

LEE B. LEDFORD, JR., 123 North Wayne Street, Arlington 1, 
Virginia, Plai lz t i f ,  

1. WILBER M. BRUCKER, Secretary of the Army, Washing- 
ton 25, D. C., 

2. DEWEY SHORT, Assistant Secretary of the Army, Wash- 
ington 25, D. C., 

3. MAJOR GENERAL ROBERT V. LED, U.S. Arn~y, The Adju- 
tant General, United States Army, Washington 25, 
D. C., Defelzdartts. 

COMPLAINT [AS AMENDED] 

(For  temporary restraining order and injunction) 

(Filed December 18, 1959) 

Plaintiff, LEE B. LEDFORD, JR., for cause of action against 
the defendants, respectfully shows : 

1. The plaintiff, Lee B. Ledford, Jr., is a citizen of the 
United States and of the Commonwealth of Kentucky, 
temporarily residing a t  123 North Wayne Street, Arling- 
ton 1, Virginia. He is and ever since his graduation froin the 
United States Military Academy on June 11, 1941, has 
been an officer in the Regular Army, and is now a Major 
in permanent rank by appointment by the President by 
and with the advice and consent of the Senate, and a 



Lieutenant Colonel in temporary rank by appointment by 
the President alone. Since September 1955, plaintiff has 
been on duty in the Office of The Judge Advocate General, 
Department of the Army, Washington 25, D. C., where he 
is presently assigned to the Fiscal Branch of the Pro- 
curement Division of that Office. 

2. Defendant No. 1, Wilber M. Brucker, here sued in 
his official capacity, is the duly qualified and acting Secre- 
tary of the Army of the United States, having his official 
place of business a t  the seat of government in Washing- 
ton, and authorized by statute to take final action in all 
cases of separation of commissioned officers from the 
Regular Army for failure to meet standards under Sec- 
tions 3781 to 3786, inclusive, of Title 10, U. S. Code. All 
references to the U. S. Code in this complaint are, unless 
otherwise specified, to the 1958 edition thereof. 

3. Defendant No. 2, Dewey Short, here sued in his offi- 
cial capacity, is a duly qualified and acting Assistant Sec- 
retary of the Army of the United States, having his official 
place of business a t  the seat of government in Washing- 
ton, and authorized by Defendant No. 1 to take final action 
in the latter's name in all cases of separation of com- 
missioned officers from the Regular Army for failure to 
meet standards under Sections 3781 to 3786, inclusive, 
of Title 10, U. S. Code. 

4. Defendant No. 3, Major General Robert V. Lee, 
United States Army, here sued in his official capacity, is 
the duly qualified and acting The Adjutant General, 
United States Army, having his official place of business 
a t  the seat of government in Washington. Defendant No. 
3, under the direction of Defendant No. 1 and Defendant 
No. 2, and pursuant to regulations promulgated by De- 
fendant No. 1, effectuates all separations of commis- 
sioned officers from the Regular Army for failure to meet 
standards under Sections 3781 to 3786, inclusive, of Title 
10, U. S. Code. 
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5. The pre.sent action involves !the interpretation of Sec- 
tions 3781 to 3786, inclusive, of Title 10, U. S. Code; in- 
volves plaintiff's deprivation, without due process of law, 
of the right to active duty pay and allowances and to 
retirement annuities having a value of more than $10,000; 
and is otherwise within the general equity jurisdiction of 
this Court. 

6. Plaintiff brings this action because the defendants 
are about to separate him, without any retirement priv- 
ileges, from the active list of the Regular Army, in excess 
of any authority granted them by statute, and in viola- 
tion of Acts of Congress and of Army Regulations having 
the force of law. 

7. Sections 3781 to 3786, inclusive, of Title 10, U. S. Code, 
restate without substantive change Title I of the Army 
and Air Force Vitalization and Retirement Equalization 
Act of June 29, 1948, c. 708, 60 Stat. 1081, 10 U. S. Code 
(1952 ed.) Sections 580 to 586, inclusive (hereinafter 
referred to simply as "Title I"). The foregoing provi- 
sions of law authorize removal of officers from the active 
list of the Regular Army only for "failure to achieve the 
standards of performance to be prescribed by the Secre- 
tary by regulation" and did not and do not authorize 
such removal for specific acts of misconduct punishable 
by dismissal with or without confinement following trial 
by court-martial under the old Articles of War or under 
the present Uniform Code of Military Justice. The fore- 
going limitation on the removal power under the cited 
statutes clearly appears from the following: 

(a) In the temporary war-time provisibn, Section 2 of 
the Act of July 29, 1941, c. 326, 55 Stat. 606, it was pro- 
vided that the Secretary of War might exercise the power 
of removal "from among officers whose performance of 
duty, or general efficiency, compared with other officers 
of the same grade and length of service, is such as to 
warrant such action, or whose retention on the active list 
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is not justified for other good and sufficient reasons ap- 
pearing to the satisfaction of the Secretary of War." I n  
H. R. 2744, 80th Congress, the bill that became Title I, 
Section 102 originally read, "Selection of any officer to 
show cause for retention shall be based upon his failure 
to achieve such standards of performance as the Secre- 
tary of War shall by regulation prescribe, or on other 
good and sufficient reasons appearing to the satisfaction 
of the Secretary of War and of which the selection board 
is advised." The concluding clause, "or on other good 
and sufficient reasons appearing to the satisfaction of the 
Secretary of War and of which the selection board is ad- 
vised," was stricken from the bill when it was reported 
to the House of Representatives, and was not thereafter 
added when Section 102 was enacted, or when it was re- 
enacted as Section 3781 of Title 10, U. S. Code, where it 
now appears. 

(b) Administrative removal from the active list for 
specific acts of miscondnct punishable with dismissal with 
or without confinement following trial by court-martial is 
inappropriate on its face in view of the automatic provi- 
sion in Section 3786 of Title 10, U. S. Code, for an honor- 
able discharge together with severance pay in the event that 
the officer whose removal from the active list is effected 
does not qualify for retirement, and with full retirement 
pay and privileges in the event that the officer does so 
qualify. 

(c) Administrative removal from the active list for 
specific acts of misconduct punishable with dismissal with 
or without confinement following trial by, court-martial is 
further inappropriate on its face because the boards pro- 
vided for by Sections 3781 to 3786, inclusive, of Title 10, 
U. S. Code, have no power to compel testimony, with the 
consequence that an officer being eliminated thereunder 
for specific acts of misconduct is unable to defend himself 
effectively against allegations made by individuals who 
are not available for confrontation or cross-examination. 



(d) Administrative removal from the active list for 
specific acts of misconduct punishable by dismissal with 
or without confinement following trial by court-martial is 
further inappropriate on its face, because, in elimination 
proceedings under Sections 3781 to 3786, inclusive, of 
Title 10, U. S. Code, the officer who appears as respondent 
does not have safeguards of confrontation or of cross- 
examination or the protection of the rules of evidence that 
are accorded an officer being tried by a court-martial, nor 
does he have ultimate judicial review of the proceedings 
by the United States Court of Military Appeals such as 
is available to an officer convicted by court-martial. More- 
over, as is more particularly set out below in paragraph 
l l ( a )  of this complaint, in an elimination proceeding 
under the cited provisions, the burden of proof is explicit- 
ly shifted from the Government to the officer who appears 
as respondent therein. 

(e) Army Regulations 635-1058, dated 2 January 1957, 
provided in par. 4a that "Elimination will not be used in 
lieu of disciplinary action under the Uniform Code of 
Military Justice. " 

8. Notwithstanding the limited statutory authority thus 
granted by Congress, and in the face of the Army Regu- 
lations just cited, a selection board of general officers con- 
vened under Section 3781 of Title 10, U. S. Code, on April 
29, 1958, called on the plaintiff to show cause why he 
should not be removed from the active list of the Army 
for the following reasons : 

"1. Acts of personal misconduct. 

"2. Conduct of such a nature as to bring discredit 
upon himself and to limit his usefulness to the service. 

"3. Existence of homosexual tendencies. 

"4. Intentional misrepresentation of fact in an of- 
ficial statement. " 



Plaintiff was not given a hearing by the selection board, 
and did not and could not appear before that board. 

9. The foregoing action by the Selection Board was un- 
lawful in each of the following respects. 

(a) Allegations 1, 2, and 4, are not grounds for elimi- 
nation by administrative action, inasmuch as each consti- 
tutes a military offense punishable by dismissal with or 
without confinement. No less than fifty-five articles of the 
Uniform Code of Military Justice (Arts. 79-134, inclusive ; 
10 U.S.C. $$879-934) denounce various acts of personal 
misconduct. Conduct of a nature to bring discredit upon 
the armed forces constitutes a violation of Art. 134 of 
the Uniform Code of Military Justice (10 U.S.C. Q 934). 
Making a false official statement constitutes a violation 
of Art. 107 of the Uniform Code of Military Justice (10 
U.S.C. $ 907). Conviction of offenses denounced in the 
cited articles in the case of commissioned officers warrants 
a sentence of dismissal and, depending on the offense, 
confinement for a term of years in addition. 

(b) The "acts of personal misconduct" alleged by the 
selection board were not specified by that board when 
plaintiff was called on to show cause why he should not 
be removed from the active list of the Regular Army, nor 
have they si&e been specified in any of the further pro- 
ceedings set forth below in paragraphs 10 to 17, inclu- 
sive, of this complaint. None of the three boards that 
considered plaintiff's case in the entire course of the 
elimination proceedings brought against him has ever 
made findings defining, or has otherwise indicated the 
nature of, the particular acts of misconduct that allegedly 
warrant plaintiff's administrative removal from the ac- 
tive list of the Regular Army. 

(c) There was no competent evidence whatever before 
the selection board to substantiate allegation 3. 

(d) The summary submitted to the selection board, 
upon which that board acted when it called upon plaintiff 
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to show cause why he should be retained on the active list 
of the Regular Army, specifically and frankly stated that 
"There appears to be a strong probability that Lt. Col. 
Ledford is possessed of homosexual tendencies and may 
have committed homosexual acts, but there is no such 
positive evidence available as will satisfactorily establish 
such as facts." 

(e) The file submitted to the selection board contained 
an anonymous letter making allegations against the plain- 
tiff, in violation of par. 6, Army Regulations 640-98, dated 
14 November 1955, which provides that "No anonymous 
communications will be made a part of an individual's 
record." [As amended December 23, 1959.1 

(f) Despite the command of 10 U.S.C. 9 3781 that the 
selection board review "the record" of the plaintiff, the 
file on which its order to show cause was based contained 
only investigatory reports derogatory to the plaintiff, and 
omitted every favorable report concerning him that had 
been made to investigatory agencies in the course of sev- 
eral investigations of allegations against him over a 
period of several years. 

(g) The selection board was never advised of the exist- 
ence of, and the file before it did not include, an indorse- 
ment by Major General Eugene M. Caffey, then The Judge 
Advocate General of the Army, which under date of Octo- 
ber 29, 1956 made the following comment on a recommeri- 
dation that plaintiff be eliminated from the active list: 

"1. I have read and considered the material in this 
file. I am of the opinion that neither a trial by court- 
martial nor a board proceeding is warranted by the 
state of the evidence, gathered through years of in- 
vestigation. 

"2. There is a complete absence of any evidence to 
show guilty knowledge on the part of the officer con- 
cerned. The worst that can be said about him is that 
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his mode of life is unusual and has given rise to all 
sorts of gossip-pure gossip which rests on ignorance 
when it is not founded on conjecture or plain malice." 

"3 .  I recommend no further action in this matter." 

(h) The file submitted to the selection board contained 
matter adverse to the plaintiff, which under the provisions 
of paragraphs 4 and 7(b) of Army Regulations 640-98, 
dated 14 November 1955, should have been destroyed not 
later than October 29, 1957, viz., one year after the date of 
the comment made by General Caffey that is quoted in the 
preceding subparagraph, and six months prior to the 
action of the selection board in plaintiff's case. [As added 
by amendment, December 23, 1959.1 

10. On November 18 and 19 and December 2, 3, 4, 5, 6, 
8, and 9, 1958, plaintiff had a hearing before a board of 
inquiry convened pursuant to 10 U.S.C. •˜ 3782. Follow- 
ing this hearing, the board of inquiry found that "Cause 
for retention has not been, shown,,' and recommended 
plaintiff's elimination from the Regular Army. 

11. The foregoing hearing before the board of inquiry 
was neither "fair" nor "impartial" as required by the 
cited statute in the following particulars, all of which, 
separately and in the aggregate, rendered the hearing 
unfair and partial. 

(a) The hearing was unfair because conducted under a 

regulations that shifted the burden of proof to the re- 
spondent officer, the plaintiff here, and gave conclusive 
effect to the es parte allegations made by the selection 
board from a file the summary of which, set forth in para- 
graph 9(d) above, frankly stated that "there is no such 
positive evidence available as will satisfactorily establish 
such as facts. " 

(i) Army Regulations 635-105A, dated 2 January 1957, 
pr0vid.e in paragraph 7 thereof, "This board [of inquiry] 



evaluates matters presented by the respondent on his 
behalf to determine if they constitute a basis for further 
service sufficiently strong to overcome the established 
reasons for elimination already found to exist by a selec- 
tion board." 

(ii) Army Regulations 635-105B, dated 2 January 1957, 
provide in paragraph 8 thereof, as follows: 

"The impression that it is the responsibility of the 
Government to establish its case before this board [of 
inquiry] in much the same manner as is done in a 
court-martial is erroneous. The merits of the Gov- 
ernment's case have been determined by the selection 
board prior to the convening of board of inquiry. The 
board of inquiry does not sit in judgment of this ear- 
lier determination, which has concluded that the re- 
spondent does not meet prescribed standards. The 
burden of proof, therefore, rests with the respondent 
to produce convincing evidence that he should be re- 
tained. In the absence of such a showing by the 
respondent, the board must find for elimination. 

(iii) The placing of the burden of proof on the respond- 
ent in elimination proceedings is further emphasized in 
paragraphs 14b, 18b(l), and 25c of Army Regulations 635- 
105B7 dated 2 January 1957. 

(b) The hearing was unfair because there was pre- 
sented to the board of inquiry evidence of an alleged inci- 
dent of misconduct on the part of the plaintiff which had 
not been considered by the selection board. The incident 
in question was alleged to have occurred in 1946 or 1947, 
eleven or twelve years previously, and it was first men- 
tioned in a statement dated 14 June 1958, whereas the 
selection board's call on the plaintiff to show cause was 
dated 29 April 1958. 

(c) The hearing was unfair because the board of in- 
quiry of three general officers, who had been sworn as 
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required by pertinent Army Regulations, made virtually 
all of their rulings as instructed by an unsworn legal ad- 
viser of lower rank. The record of the hearing before the 
board of inquiry discloses that, in eighteen instances, the 
legal adviser recommended a ruling contrary to plaintiff's 
position, and that in all eighteen instances the board of 
inquiry thereupon ruled against the plaintiff. In none of 
those instances did the legal adviser state any reasons for 
his recommendations. 

(d) The hearing was unfair because the board of in- 
quiry refused to call for examination and cross-examina- 
tion under oath numerous individuals whose erx: parte 
statements damaging and prejudicial to the plaintiff had 
been considered both by the selection board and by the 
board of inquiry. 

(e) The hearing was unfair because conducted in viola- 
tion of par. 10, Army Regulations 15-6, dated 25 July 1955, 
which directs "a general observance" of the rules of evi- 
dence, including specifically the hearsay rule and the rules 
relating to privileged communication. Thus- 

(i) Hearsay and multiple hearsay were regularly ad- 
mitted, and the entire record is devoid of any evidence 
admissible under an observance of the rules of evidence 
that would prove any of the allegations made against the 
plaintiff. 

(ii) A violation of the attorney-client privilege by a 
lawyer who had represented plaintiff was admitted over 
objection. 

(f)  The hearing was unfair because, under Army Reg- 
ulations 635-105B, dated 2 January 1957, respondent was 
limited by paragraph 18b (2) (d) in bringing witnesses to 
the hearing while simultaneously in paragraph 16u(7) the 
weight of favorable statements that he might obtain from 
absent witnesses was specifically minimized. 



(g) The hearing was unfair because conducted under 
regulations that placed an affirmative burden on the board 
of inquiry in the event that it desired to find in the respond- 
ent's favor. Army Regulations 635-105B, dated 2 Janu- 
ary 1957, provide in paragraph 26a(l) : "The board will 
find whether cause for retention has or has not been 
shown. If the board finds that the respondent has shown 
cause for retention, a summary of data leading to this 
finding will be included. " 

(h) The hearing was unfair because plaintiff was never 
specifically advised of the particular " acts of personal 
misconduct" found by the selection board to warrant his 
removal and which he had to defend before the board of 
inquiry, and because the regulations under which the pro- 
ceedings were conducted did not permit him to require 
particularization of the charges he was called upon to 
meet. 

12. The proceedings of the board of inquiry were, on 
or about April 13, 1959, approved by the Commanding 
General, Military District of Washington, and were for- 
warded to the Department of the Army. 

13. On November 24 and December 17 and 18, 1959, the 
case against the plaintiff was heard by a board of review 
convened pursuant to 10 U.S.C. 9 3783. Following the 
hearing, the board of review recommended that the plain- 
tiff be removed from the active list of the Regular Army. 

14. The hearing before the board of review was contrary 
to law because Sections 3781 to 3786, inclusive, of Title 10, 
U. S. Code, do not authorize the administrative removal 
of an officer from the active list of the Regular Army for 
specific acts of misconduct that are triable by court-martial 
and punishment by dismissal and confinement. Plaintiff 
repeats a t  this juncture the allegations of paragraph 7 
of this complaint, which are here incorporated by ref- 
erence. 



15. The hearing before the board of review was con- 
trary to law, because the proceeding heard by that board 
was unlawfully set in motion by the selection board. 
Plaintiff repeats a t  this juncture the allegations of para- 
graph 9 of this complaint, which are here incorporated by 
reference. 

16. The hearing before the board of review was con- 
trary to law because conducted under regulations that im- 
properly shifted the burden of proof to the plaintiff, 
because infected with evidence made inadmissible by per- 
tinent Army Regulations, and because the record before 
the board of inquiry that was made available to the board 
of review was irrevocably and irretrievably tainted with 
the errors committed by the board of inquiry. Plaintiff 
repeats a t  this juncture the allegations of paragraph 11 
of this complaint, which are here incorporated by ref- 
erence. 

17. The hearing before the board of review was further 
contrary to law in that there was no substantial evidence 
tending to show the commission by the plaintiff of any of 
the acts alleged against him but that, to the contrary, the 
overwhelming weight of all the evidence wholly disproved, 
on the whole record, every allegation with which he was 
faced. 

18. The elimination proceedings particularized above 
were not only undertaken without authority of law but 
were commenced in defiance of law, and in their denial 
to the plaintiff of the traditional safeguards of confronta- 
tion and cross-examination fell so fa r  below minimal 
standards of fairness as to amount to taking away plain- 
tiff's office and the pay, allowances, and retirement rights 
thereunto appertaining without due process of law, in 
violation of the Fifth Amendment to the Constitution of 
the United States. 

19. Nevertheless, on the basis of said elimination pro- 
ceedings, the defendants threaten to, and unless restrained 
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and enjoined by this Court will, imminently, immediately 
and irrevocably separate plaintiff from the active list of 
the Regular Army, to his irreparable injury. Plaintiff 
lacks suficient years of service to be entitled to retire- 
ment benefits, and, if once removed from the active list 
of the Regular Army, cannot be restored thereto under 
existing law, nor by executive action, but could be re- 
stored only if a special Act of Congress authorizing his 
reappointment were enacted. 

20. Notwithstanding the pendency of the elimination 
proceedings hereinbefore set forth, plaintiff has not been 
relieved or suspended from duty, but has a t  all times 
since the initiation of those proceedings on April 29, 1958, 
more than a year and a half previously, continued on duty 
in the Office of The Judge Advocate General, Department 
of the Army, with the full approval and approbation of 
his duly constituted military superiors, and is still per- 
forming duty there. 

21. Plaintiff has exhausted all of his administrative 
remedies and now has no adequate relief save through this 
suit, and the balance of convenience requires that the 
status quo be maintained during its pendency. 

22. Therefore, because all other administrative and 
legal remedies are inadequate, plaintiff prays for tempo- 
rary and permanent relief as follows: 

(a) For  an order temporarily restraining the defend- 
ants, and ea& of them, from removing plaintiff from the 
active list of the Regular Army pursuant to the proceed- 
ings as aforesaid commenced under Sections 3781 to 3786, 
inclusive, of Title 10, U. S. Code, until such time as this 
Court can hear the motion for a temporary injunction 
herein contained ; 

(b) For  an order enjoining the defendants, and each of 
them, from removing plaintiff from the active list of the 



Regular Army pursuant to or by reason of the elimination 
proceedings as aforesaid; 

(c) For an order commanding Defendant No. 1 and 
Defendant No. 2 to disapprove the said elimination pro- 
ceedings herein before set forth; 

(d) For an order enjoining the defendants, and each of 
them, from removing plaintiff from the active list of the 
Regular Army by reason of anything appearing or alleged 
against him in the elimination proceedings hereinbefore 
set forth in this complaint, or from taking any other 
action against him or to his prejudice by reason of any- 
thing appearing or alleged against him in the said pro- 
ceedings, except such action as is or may be authorized 
under the provisions of the Uniform Code of Military 
Justice ; 

(e) For an order enjoining the defendants, and each 
of them, from taking any personnel action whatever to 
the plaintiff's detriment by reason of anything appearing 
or alleged against him in the said proceedings; [As 
added by amendment, December 23; 1959.1 

( f )  For an order commanding the defendants, and each 
of them, to implement paragraphs 4 and 7 ( b )  of Army 
Regulations 640-98, dated 14 November 1955, by causing 
to be destroyed all of the matter adverse to the plaintiff 
contained in said proceedings which antedates October 
29, 1956. [As added by amendment, December 23, 1959.1 

( g )  For such further relief as may seem proper. [As 
renumbered, December 23, 1959.1 

The plaintiff moves that there be issued an injunction 
percdewte lite restraining the acts set forth in paragraphs 



(b) and (d) ; and prays that said motion be set down for 
hearing a t  the earliest possible date. 

/s/ LEE B. LEDFORD, JR. 
Lee B. Ledford, J r .  

/s/ FREDERICK BERNAYS WIENER 
Frederick Bernays Wiener, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N.W., 
Washington 6, D. C. 
(District 7-2163) 

Attorney for the Plaintif. 

[Jurat Omitted] 

(2) Supplemenial Complaint as Amended 

SUPPLEMENTAL COMPLAINT [AS A&IENDED] 

(For preliminary and permanent injunction) 

(Tendered August 18, 1960; leave to file granted, Sep- 
tember 23, 1960; amendments allowed, October 12, 1960.) 

Plaintiff files this Supplemental Complaint, pursuant 
to leave granted, in order to show the following occur- 
rences and events that have happened since the date of 
the original complaint and the amendment thereto, and 
which are material to the controversy between the parties. 

1. The verbatim transcript of so much of the elimina- 
tion proceedings as took place before the board of review, 
as to which see paragraphs 13-17, inclusive, of the orig- 
inal complaint, was transcribed on or about January 15, 
1960; was submitted to plaintiff's counsel for correction 
on January 36, 1960; and on January 20, 1960, was re- 
turned, with corrections, to the recorder of the board of 
review. 

2. Plaintiff's motion for preliminary injunction and de- 
fendants' motion to dismiss or in the alternative for sum- 
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mary judgment came on for hearing on February 15, 1960. 
Following such hearing, the parties to this cause on Feb- 
ruary 26, 1960, withdrew those motions without prejudice, 
and stipulated that the defendants would have 120 days 
from that date to consider and take action on the proceed- 
ings involving the plaintiff, and that the effective date of 
any such action would be stayed for a period of 30 days 
following receipt by plaintiff's attorney of written notifica- 
tion of any such action. 

3. On June 20, 1960, Defendant No. 2 acted on the pro- 
ceeding in plaintiff's case, and, after purporting to make 
findings of fact, approved the recommendation of the 
board of review that the plaintiff be eliminated from the 
Army. A copy of the action of Defendant No. 2, marked 
Exhibit A, is attached hereto and made a part hereof. A 
copy of Exhibit A was delivered to the office of plaintiff's 
attorney on June 23, 1960. 

4. Between December 18, 1959, the day when the board 
of review recommended that plaintiff be eliminated from 
the Army, and June 20, 1960, when Defendant No. 2 ap- 
proved that ~ecommendation, plaintiff was continued on 
duty in the Office of The Judge Advocate General, Depart- 
ment of the Army. During that interval, plaintiff mas, 
with the full approval and approbation of his military 
superiors, promoted to be Chief of the Fiscal Branch of 
the Procurement Division of that Office. During that 
interval, plaintiff was sent, pursuant to competent mili- 
tary orders, on no less than 8 trips to various parts of 
the country on official business, in the course of which he 
represented the Army and the United States Government 
in conferences and negotiations with State officials. On 
June 22, 1960, plaintiff was designated as Army repre- 
sentative on, and Chairman of, the Tax Subcommittee of 
the Department of Defense's Armed Services Procure- 
ment Regulations Committee. 



5. The action of Defendant No. 2 set forth in Exhibit A 
attached hereto is invalid and illegal in numerous respects, 
as follows : 

a. None of the reasons set forth in Exhibit A falls 
within the grounds for elimination authorized by the gov- 
erning statutes, 10 U.S.C. $9 3781-3786, inclusive, viz., 
"failure to achieve the standards of performance to be 
prescribed by the Secretary by regulation", as all of such 
reasons relate to standards of conduct that are punish- 
able under and only under the Uniform Code of Military 
Justice (10 U.S.C. $0 801-934). 

b. The action taken by Defendant No. 2 that is reflected 
in Exhibit A cannot and does not cure the illegality with 
which the elimination proceedings against the plaintiff mere 
infused and infected before the selection board in the 
following respects, viz., 

(i)  failure to specify the alleged "Acts of personal 
misconduct" charged against the plaintiff; 

(ii) withholding of the full facts in the case from 
the selection board ; 

(iii) reliance in violation of applicable Army Reg- 
ulations on an anonymous communication and on 
documents required to have been destroyed; and 

(iv) all of the other instances of illegality set forth 
in paragraph 9 of the original complaint herein as 
heretofore amended, the allegations of which are at 
this juncture incorporated by re'ference. 

c. The action taken by Defendant No. 2 that is reflected 
in Exhibit A cannot and does not cure the illegality with 
which the elimination proceedings against the plaintiff 
were infused and infected before the board of inquiry in 
the following respects, viz., 
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(i) shifting the burden of proof against the plain- 
tiff in violation of the statutory' requirement for a 
" fair and impartial hearing" ; 

(ii) consis tent overruling by the board of inquiry 
of all of plaintiff's objections on the say-so of an 
unsworn legal adviser ; 

(iii) refusal to call for confrontation and cross- 
examination witnesses who had submitted statements 
adverse to the plaintiff; 

(iv) violation of vital rules of evidence contrary to 
the provisions of Army Regulations; and 

(v) all of the other instances of illegality set forth 
in paragraph 11 of the original complaint herein, the 
allegations of which are at  this juncture incorpo- 
rated by reference. 

d. The action taken by Dcfcndant No. 2 that is reflected 
in Exhibit A cannot and does not cure the illegality with 
which the elimination proceedings against the plaintiff 
were infused and infected hefore the board of review in 
the following respects, viz., 

(i) the underlying illegality of the proceedings be- 
fore the 'selection board and the board of inquiry; 

(ii) the circumstances that there was no substan- 
tial evidence tending to show the commission by the 
plaintiff of any of the acts alleged against him and 
that, to the contrary, the overwhelming weight of all 
the evidence wholly disproved, on the whole record, 
every allegation with which he was faced; and 

(iii) all of the other instances of illegality set forth 
in paragraph 14 to 17, inclusive, of the original com- 
plaint, the allegations of which are at this juncture 
incorporated by reference. 
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e. The action taken by Defendant No. 2 that is reflected 
in Exhibit A, insofar as in paragraph 2 thereof it pur- 
ports to disregard the allegations of homosexual: tend- 
encies on the part of the plaintiff, cannot cure the preju- 
dice that resulted to plaintiff from the injection of these 
allegations, which were pressed a t  every stage of the pro- 
ceedings, which consumed a major portion of the time 
and of the evidence a t  every stage of the proceedings, and 
which were admittedly without foundation from the very 
outset of the proceedings. The allegations of 9(d) of the 
original complaint herein are a t  this juncture incor- 
porated by reference. 

f. The findings purportedly made by Defendant No. 2 
that are reflected in Exhibit A are invalid and illegal, 
essentially because they are retroactive, inasmuch as the 
matters charged against the plaintiff were never specified 
or particularized before the selection board, the board of 
inquiry, or the board of review, and inasmuch as none of 
those boards ever made any findings of fact a t  any stage 
of the proceedings. There is accordingly no showing that 
either the board of inquiry or the board of review recom- 
mended plaintiff's elimination from the Army on the 
grounds on which Defendant No. 2 rested his approval 
of those recommendations. The record of the elimination 
proceedings is entirely consistent with the rejection by 
either or both of the said boards of the grounds for elim- 
ination relied on by Defendant No. 2 for his approval 
of their recommendations. 

6. The findings purportedly made by Defendant No. 2 
that are reflected in Exhibit A are severally invalid and 
illegal as follows, in addition to the grounds of invalidity 
and illegality heretofore specified, as follows: 

a. Purported finding la(1)  of Exhibit A is invalid and 
illegal because 

(i) it makes a new allegation against the plaintiff 
which was never made, considered or contested a t  
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any prior stage of the elimination proceedings, thus 
purporting to eliminate him on a charge on which he 
was never tried, with a consequent denial of due proc- 
ess of law; 

(ii) it is wholly without the support of record 
evidence ; and 

(iii) it disregards the fact that Virgil Blain Mc- 
Bride was permitted by the plaintiff's military supe- 
riors to occupy quarters assigned to such superiors, 
and that such permission was not rested on any rep- 
resentation by the plaintiff concerning his relationship 
to the said McBride. 

b. Purpo~ted  finding l a (2 )  of Exhibit A is invalid and 
illegal because 

(i) it purports to particularize as an act of mis- 
conduct something never before specified in the pro- 
ceedings against the plaintiff; 

(ii) it purports, more than two years after the 
event, to punish plaintiff in respect of an incident for 
which neither his military superiors nor the civil 
authorities ever sought to bring him to account a t  
any previous time ; 

(iii) it is without support of any substantial evi- 
dence, inasmuch as Virgil McBride Ledford was tried 
and acquitted by the RIunicipal Court for the District 
of Columbia in March 1958 on a criminal charge 
growing out of this identical transaction. 

c. Purported finding l b  of Exhibit A is invalid and 
illegal in its entirety because utterly unsupported by evi- 
dence, inasmuch as it is the irrefutable fact that plaintiff's 
usefulness to the service increased between 1956 and 1960. 
Plaintiff was continuously on duty in the Office of The 
Judge Advocate General of the Army during this entire 
period. I n  addition to the activities and the appointment 
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set forth in paragraph 4 of this Supplemental Complaint, 
plaintiff in the year 1959 made no less than S other trips 
on official business, pursuant to competent military orders, 
in each of which he represented the United States Army 
and the United States Government in conferences and 
negotiations with State officials. 

d. Purported finding lb(1) of Exhibit A is invalid and 
illegal because utterly without the support of' competent 
evidence, in that 

(i) plaintiff lived with Virgil McBride Ledford 
after 1956 with the full knowledge and consent of his 
military superiors ; and 

(ii) all of the competent evidence in the record 
establishes without contradiction that Virgil McBride 
Ledford neither is, nor among persons who know him, 
has the reputation of being, a homosexual. 

d arcd 1/2. Purported finding lb(1) of Exhibit A is 
further invalid because it materially changes the accusa- 
tion considered a t  all stages of the proceeding, from living 
with a known homosexual to living with a person with a 
reputation as a homosexual. [As added by amendment, ' 

October 12, 1960.1 

e. Purported finding lb(2) of Exhibit A is invalid and 
illegal for the reasons set forth in subparagraphs 6b and 
6c of this Supplemental Complaint, the allegations of 
which are incorporated by reference a t  this juncture. 

f. Purported finding l c  of Exhibit A is illegal and in- 
valid because unsupported by evidence, inasmuch as 

(i) the overwhelming evidence of record establishes 
that the official statement in question did not contain 
any misrepresentation ; 

(ii) the overwhelming evidence of record estab- 
lishes that the representation in the official statement 
in question was utterly immaterial; and 
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(iii) In  1956, long bcforc the statute of limitations 
had run, The Judge Advocate General of the Army 
determined that this incident did not warrant disci- 
plinary action. The allegations of paragraph 9(g) of 
the original complaint arc? incorporated by reference 
a t  this juncture. 

6%. From June 29, 1945, the effttctive date of Title I 
of the Army and Air Force Vitalization and Retirement 
Equalization Act, through its codification as Sections 3781 
to 3786, inclusive, of Title 10, United States Code, on 
August 10, 1956, and until June 20, 1960, no specific find- 
ings as to the grounds for elimination had ever been made 
in elimination proceedings under the cited statutes either 
by the Secretary of the Army or by any Assistant Secre- 
tary of the Army acting as his delegate. The purported 
findings by the defendant Short in Exhibit A represent a 
new departure in elimination cases and a deviation from 
what had formerly been the settled administrative practice 
in such cases. Those purported findings were fashioned 
to meet the exigencies of this plaintiff's case more than 
six months after the present action was brought. [As 
added by amendment, October 12, 1960.1 

7. The elimination procctdings particularized in the 
original complaint as amended, were not only undertaken 
without authority of law, but were commenced and con- 
tinued in defiance of law, and the action of Defendant No. 
2 as reflected in Exhibit A hereto, which purports to 
approve them, was similarly taken without authority of 
law and in defiance of law. The elimination proceedings 
here in question, in their denial to the plaintiff through- 
out their course of any particularization of the matters 
with which he was charged, and in their denial to the plain- 
tiff of the traditional standards of confrontation and cross- 
examination and of fact finding by the tribunal that heard 
conflicting evidence, so fa r  fell below minimal standards 
of fairness as to amonnt to taking away plaintiff's office 
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and the pay, allowances, and retirement rights thereunto 
appertaining without due process of law, in violation of 
the Fifth Amendment to the Constitution of the United 
States. \ 

8. Nevertheless, on the basis of said elimination pro- 
ceedings, and particularly on the basis of the approval 
thereof by Defendant No. 2 as reflected in the action 
attached hereto as Exhibit A, the defendants threaten to, 
and unless restrained and enjoined by this Court will, 
imminently, immediately and irrevocably separate plain- 
tiff from the active list of the Regular Army, to his ir- 
reparable injury. Only the terms of the stipulations here- 
in between the parties dated February 26, 1960, and July 
15, 1960, have prevented the defendants from an earlier 
effectuation of such separation. Plaintiff lacks s a c i e n t  
years of service to be entitled to retirement benefits, and, 
if once removed from the active list of the Regular Army, 
cannot be restored thereto under existing law, nor by 
executive action, but could be so restored only if a special 
Act of Congress authorizing his reappointment were en- 
acted, and he were nominated and confirmed pursuant to 
such an Act. 

8%. As construed and applied to the plaintiff in the 
circumstances of the present case, Sections 3781 to 3786, 
inclusive, of Title 10, U.S. Code, 1956 edition, are uncon- 
stitutional, because depriving plaintiff of his office and of 
the pay, allowances, and retirement rights thereunto apper- 
taining without due process of law, in violation of the 
Fifth Amendment in that 

(a )  Plaintiff was not given adequate notice of the ac- 
cusations against him ; 

(b) The burden of proof was shifted to the plaintiff to 
prove his innocence of the ex parte determination earlier 
made against him; 

(c) Plaintiff was denied the right to be confronted by 
and to cross-examine witnesses who had submitted state- 
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ments against him that were considered at  all levels of 
the proceeding; 

(d) Although no findings were ever made by either of 
the boards that heard witnesses, the defendant Short pro- 
ceeded, without ing witnesses, to make findings ad- 
verse to the conflicting evidence which involved 
credibility ; 

(e) Such findings were made after the present litiga- 
tion commenced and represented the first instance in the 
twelve years since the statute in question was first enacted 
that the Secretary of the Army or his delegate had ever 
made specific findings of fact in any elimination case; 

(f)  Such findings in material particulars pertained to 
matters which had never been charged or even intimated 
against plaintiff during any prior phase of the proceed- 
ings over more than two years; and 

(g) The entire proceedings i n  their totality fall far  
below the minimal standards of fairness required by the 
concept of Due Process of Law. [As added by amend- 
ment, October 12, 1960.1 

9. Plaintiff has exhausted all of his administrative rem- 
edies and now has no adequate relief save through this 
suit, and the balance of convenience requires that the 
status quo be maintained until its final termination. Plain- 
tiff refrains from praying for a temporary restraining 
order only because the terms of the stipulation dated July 
15, 1960, render such relief unnecessary. 

10. Therefore, because all other administrative and 
legal remedies are inadequate, plaintiff prays for tempo- 

I 
rary and permanent relief as follows: 

(a) (I)  For an order enjoining the defendants, and each 
of them, and their officers, agents and subordinates, from 
removing .plaintiff from the active list of the Regular Army 
pursuant to or by reason of the elimination proceedings 
commenced under 10 U.S.C. $9 3781-3786, as more partic- 
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ularly described herein and in the original complaint as 
amended [as renumbered, October 12, 19601 ; 

(a) (2) For. an order enjoining the defendants, and each 
of them, and their officers, agents and subordinates, from 
enforcing or executing the provisions of 10 U.S.C. $Q 3781 
to 3786, inclusive, against the plaintiff [As added by 
amendment, October 12, 19601 ; 

(b) For an order commanding Defendant No. 2 to re- 
voke and annul the action previously taken by him as set 
forth in Exhibit A hereto ; 

(c) For an order commanding Defendant No. 1 and 
Defendant No. 2 to disapprove the said elimination pro- 
ceedings which are more particularly described herein and 
in the original complaint as amended; 

(d) For an order enjoining the defendants, and each of 
them, and their officers, agents and subordinates, from 
removing plaintiff from the active list of the Regular 
Army by reason of anything appearing or alleged against 
him in the elimination proceedings more particularly de- 
scribed herein and in the original complaint as amended, 
or  from taking any other action against him or to his 
prejudice by reason of anything appearing or alleged 
against him in the said proceedings, except such action 
as is or may be authorized under the provisions of the 
Uniform Code of Military Justice; 

(e) For an order enjoining the defendants, and each 
of them, and their officers, agents and subordinates, from 
taking any personnel action whatever to the plaintiff's 
detriment by reason of anything appearing or alleged 
against him in the said proceedings; 

(f)  For an order commanding the defendants, and each 
of them, to implement paragraphs 4 and 7(b) of Army 
Regulations 640-98, dated 14 November 1955, by causing 
to be destroyed all of the matter adverse to the plaintiff 



that is contained in said proceedings and which antedates 
October 29, 1956; and 

(g) For such other and further relief as may seem 
proper. 

/s/ LEE B. LEDFORD, JR. 
Lee B. Ledford, Jr. 

(Signed) FREDERICK RERNAYS WIENER 
Frederick Bernays Wiener, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N.W., 
Washington 6, D. C., 
(District 7-2163), 

Attorlzey for the Plailztif. 

[Jurat Omitted] 

EXHIBIT A 

DEPARTMENT OF THE ARMY 

OFFICE O F  THE ASSISTANT SECRETARY 

Washington, D. C. 
June 20, 1960 

MEMORANDUM FOR: CHIEF OF STAFF, UNITED STATES ARMY 
Subject: Elimination-Iieutenant Colonel Lee B. Ledford, 

Jr., 023775, Judge Advocate General Corps 

1. Having examined the record in the case of Lieutenant 
Colonel Lee B. Ledford, Jr., 023775 Judge Advocate Gen- 
eral Corps, I find that it establishes: 

a. That the respondent committed acts of personal mis- 
conduct in that : 

(1) The respondent, Colonel Ledford, continuously 
falsely represented his legal relationship to Virgil Blain 
McBride, later known as Virgil McBride Ledford, to be 
that of brother, one result of which was the furnishing of 
public living quarters to the said Virgil Blain McBride 
at Fort Bragg, North Carolina, without charge, when 
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Colonel Ledford knew that Virgil Blain McBride, since 
he was not his brother, did not qualify for entitlement 
to such quarters without charge under the then existing 
Army regulations. 

(2) At approximately midnight, 12 March 1958, Col- 
onel Ledford was the driver of an automobile in which 
Virgil McBride Ledford was a passenger. Colonel Led- 
ford circled Lafayette Square, Washington, D. C., three 
times and then stopped alongside a young man standing 
on the sidewalk who was later identified as Private Rob- 
ert D. Arscott, a plainclothes rnernber of the Washington 
Police Department Vice Squad. Virgil McBride Ledford 
engaged private Arscott in a conversation which quickly 
led to a solicitation by Virgil RIcBride Ledford for Private 
Arscott to commit a homosexual act. Specifically, Virgil 
McBride Ledford first asked Arscott if he wanted "some 
sex", and then, after consulting with Colonel Ledford, 
asked Private Arscott if he wanted a "blow job". Colonel 
Ledford was present during this conversation, was con- 
sulted by Virgil McBride Ledford during the latter's con- 
versation with Private Arscott, and Colonel Ledford en- 
gaged in the conversation to the extent of stating to Pri- 
vate Arscott, "Well, are you going to get in the car, the 
light has changed three times." 

b. That the respondent's conduct was such as to bring 
discredit upon himself and to limit his usefulness to the 
service in that: 

(1) The respondent, Colonel Ledford, continued to live 
openly with Virgil McBride Ledford after he had been 
informed in 1956 of Virgil McBride Ledford's reputation 
as a homosexual; 

(2) At approximately midnight, 12 March 1958, Colonel 
Ledford was the driver of an automobile in which Virgil 
McBride Ledford was a passenger. Colonel Ledford cir- 
cled Lafayette Square, Washington, D. C., three times and 
then stopped alongside a young man standing on the side- 
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walk who was later identified as Private Robert D. Ar- 
scott, a plainclothes member of the Washington Police 
Department Vice Squad. Virgil McBride Ledford en- 
gaged Private Arscott in a conversation which quickly 
led to a solicitation by Virgil McBride Ledford for Private 
Arscott to commit a homosexual act. Specifically, Virgil 
McBride Ledford first asked Arscott if he wanted "some 
sex", and then, after consulting with Colonel Ledford, 
asked Private Arscott if he wanted a "blow job". Col- 
onel Ledford was present during this conversation with 
Private Arscott, and Colonel Ledford engaged in the con- 
versation to the extent of stating to Private Arscott, 
"Well, are you going to get in the car, the light has 
changed three times. " 

c. That the respondent intentionally made a misrepre- 
sentation of a material fact in an official statement; to 
wit, in an application for a curtailment of his Korean tour 
of duty and as a basis therefor, he stated that he wanted 
to return to the United States with his brother and there- 
by misrepresented Virgil McBride Ledford to be his 
brother. 

2. The further finding and the action, set out in para- 
graphs 3 and 4, below, are not predicated upon that evi- 
dence in the record tending to show the existence of homo- 
sexual tendencies in the respondent, Colonel Ledford, and 
I have placed no reliance thereon in arriving a t  such find- 
ing and action. 

3. Finally, based upon the findings set out in paragraph 
1, above, I find that the respondent has failed to show 
cause why he should not be eliminated from the Army. 

4. Accordingly, the recommendation of the Board of 
Review for Eliminations, that Lieutenant Colonel Lee B. 
Ledford, Jr., be eliminated from the Army, is approved. 

/s/ DEWEY SHORT 
Assistant Secretary of the Army 

(Manpower, Personnel and Reserve Forces) 
' A28 
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(3) Petitioner's Motion for Preliminary Injunction 

[Caption Omitted] 

MOTION FOR PRELIMINARY INJUNCTION 

The plaintiff, by his attorney, moves the Court for an 
order granting a preliminary writ of injunction, against 
the defendants, their officers, agents and subordinates, 
pending this suit, and until further order of the Court, 
upon the grounds set forth in the amended complaint and 
supplemental complaint herein, limited however to prayers 
(a), (d), (e), and ( g )  of paragraph 10 of said supple- 
mental complaint. 

Dated: August 18, 1960. 

(Signed) FREDERICK BERNAYS WIENER 
Frederick Bernays Wiener, 
1025 Connecticut Avenue, N.W. 
Washington 6, D. C. 

Attorrcey for the Plairctif. 



APPENDIX B 

STATUTES INVOLVED 

1. The applicable three-judge court provision is as fol- 
lows : 

"1 2282. In j unct ion against enforcement of Federal daf  uf e: 
f bee-judge court required 

"An interlocutory or permanent injunction restraining 
the enforcement, operation or execution of any Act of 
Congress for repugnance to the Constitution of the United 
States shall not be granted by any district court or judge 
thereof unless the application therefor is heard and deter- 
mined by a district court of three judges under section 2284 
of this title. ' ' 

2. The Act of Congress whose enforcement is sought to 
be enjoined is the former Title I of the Army and Air 
Force Vitalization and Retirement Equalization Act of 
June 29,1948, c. 708, 60 Stat. 1081,lO 1T.S. Code (1952 ed.) 
$$ 580-586, which was restated without substantive change 
in 1956 as 10 U.S.C. $$ 3781-3786, 1956 revision. As has 
been noted above, p. 5, the 1960 amendments do not gov- 
ern this case. The provisions applicable here were those of 
1956, as follows : 

"5 378 1. Select ion boards: cornposit ion, dut bs 

"The Secretary of the Army shall convene annually 
a selection board composed of five general officers. The 
selection board shall review the record of each com- 
missioned officer on the active list of the Regular Army 
to determine whether he shall be required, because of 
failure to achieve the standards of performance to be 
prescribed by the Secretary by regulation, to show 
cause for his retention on the active list. 

"•̃  3782. Boards of inquiry: composition: duties 

" (a)  Boards of inquiry,. each composed of three or 
more general officers, shall be convened, a t  such places 
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as the Secretary of the Army may prescribe, to receive 
evidence and make findings and recommendations as  to 
the fitness of officers to be retained on the active list 
of the Regular Army. 

" (b) A fair and impartial hearing before a board 
of inquiry shall be given to each officer required to show 
cause for retention under section 3781 of this title. 

"(c) If a board of inquiry recommends the retention 
of an officer, his case is closed. However, a t  any fu- 
ture time he may be again required to show cause for 
retention under section 3781 of this title. 

" (d) If a board of inquiry recommends the removal 
of an officer from the active list of the Regular Army, 
i t  shall send the record of its proceedings to a board of 
review. 

"5 3783. Boards of review: composition: duties 

"(a) Boards of review, each composed of five or 
more general officers, shall be convened by the Secre- 
tary of the Army, a t  such times as he may prescribe, 
to review the cases of officers recommended by boards 
of inquiry for removal from the active list of the Regu- 
lar Army, and to make recommendations as to the re- 
tention of those officers. 

" (b) If a board of review recommends the retention 
of an officer, his case is closed. However, a t  any fu- 
ture time he may be again required to show cause for 
retention under section 3781 of this title. 

" (c) If a board of review recommends the removal 
of an officer from the active list of the Regular Army, 
it shall send its recommendations to the Secretary for 
his action. 



"5 3784. Removal of officer: action by Secretary of the Army 
upon recommendation 

"The Secretary of the Army may remove an officer 
from the active list of the Regular Army for any cause 
that he considers sufficient, if removal for that cause 
is recommended by a board of review under this chap- 
ter. The Secretary's action in such a case is final and 
conclusive. 

"8 3785. Rights and procedures 

" (a)  Each officer under consideration for removal 
from the active list of the Regular Army under this 
chapter shall be- 

"(1) notified in writing of the pendency of any 
proceeding for his removal ; 

" (.2) allowed reasonable time to prepare his de- 
f ense ; 

"(3) allowed to appear in person and by counsel 
a t  proceedings before a board of inquiry and a board 
of review ; and 

" (4) allowed full access to, and furnished copies 
of, records relevant to his case at all stages of the 
proceeding. 

'' (b) No person may be a member of more than one 
board convened under this chapter for the same officer. 

"•̃  3786. Officer considered for removal: voluntary ref iremen! 
or honorable discharge: severance benefits 

"(a) At any time during proceedings under this 
chapter and before the removal of an officer from the 
active list of the Regular Army, the Secretary of the 
Army may grant his request- 

" (1) for voluntary retirement, if he is otherwise 
qualified therefor ; or 
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"(2) for honorable discharge with severance bene- 
fits under sub-section (b) . 
" (b) Each officer removed from the active list of the 

Regular Army under this chapter shall- 

" (1) if on the date of removal he is eligible for 
volunt.ary retirement under any law, be retired in 
the grade and with the pay to which he would be en- 
titled if retired at his request; or 

" (2) if on that date he is ineligible for voluntary 
retirement, be honorably discharged in the grade 
then held with severance pay equal to one month's 
basic pay a t  the rate to which he was entitled on the 
date of discharge, multiplied by the number of years 
of his active commissioned service, but not more 
than 12. 

" (c) For the purpose of subsection (b) (2), a part 
of a year that is six months or more is counted as a 
whole year, and a part of a year that is less than six 
months is disregarded.'' 



APPENDIX C 

APPLICATION BELOW FOR A THREE-JUDGE COURT 
(1) Petitioner's Motion to Convene a Three-Judge Court 

[Caption Omitted] 

MOTION TO CONVENE A THREE-JUDGE COURT 
AND TO CERTIFY CAUSE TO ATTORNEY GENERAL 

Now comes the plaintiff, by his attorney, and moves the 
Court to convene a District Court of three judges, pursu- 
ant to 28 U.S.C. $2284, inasmuch as both the prayer con- 
tained in paragraph 10(a) (2) of the proposed amendment 
to the Supplemental Complaint herein and the Motion for 
Preliminary Injunction herein seeks an interlocutory in- 
junction to restrain the enforcement and execution of 10 
U.S.C. (1946 edition) $93781 to 3786, inclusive, on the 
ground of their repugnance to the Constitution of the 
United States, relief which under 28 U.S.C. $2282 can only 
be heard and determined by a District Court of three 
judges. 

Plaintiff further moves that, as required by 28 U.S.C. 
$$2284(2) and $2403, the pendency of this action be certi- 
fied to the Attorney General of the United States. Informal 
notice has already been given that officer, as evidenced by 
copy of notice attached hereto. 
Dated: September 29, 1960. 

I 

(Signed) Frederick Bernays Wiener 
FREDERICK BERNAYS WIENER 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N. W., 
Washington 6, D. C. 

Attormy for the Plaintif. 
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[Caption Omitted] 

To the Honorable William P. Rogers, Attorney General 
of the United States : 

You ARE HEREBY NOTIFIED, pursuant to the provisions of 
Section 2282,2284, and 2403 of Title 28 of the United States 
Code, that there has been filed an application for an inter- 
locutory injunction in the above-entitled action, to enjoin 
the enforcement of Sections 3781 to 3786, inclusive, of Title 
10 of the United States Code, 1956 editions, by restraining 
the defendant Wilber M. Brucker, Secretary of the Army, 
the defendant Dewey Short, Assistant Secretary of the 
Army, and the defendant Major General Robert V. Lee, The 
Adjutant General of the Army, from removing the plain- 
tiff, Lieutenant Colonel Lee B. Ledford, Jr., from the ac- 
tive list of the United States Army, on the ground that said 
statutes as construed and applied in the present case vio- 
late the Due Process clause of the Fifth Amendment to the 
Constitution of the United States in that 

"(a) Plaintiff was not given adequate notice of the ac- 
cusations against him ; 

" (b) The burden of proof was shifted to the plaintiff to 
prove his innocence of the ex parte determination earlier 
made against him ; 

"(c) Plaintiff was denied the right to be confronted by 
and to cross-examine witnesses who had submitted state- 
ments against him that were considered a t  all levels of the 
proceeding ; 

" (d) Although no findings were ever made by either of 
the boards that heard witnesses, the defendant Short pro- 
ceeded, without hearing witnesses, to make findings adverse 
to the plaintiff on conflicting evidence which involved credi- 
bility ; 

" (e) Such findings were made after the present litigation 
commenced and represented the first instance in the twelve 



years since the statute in question was first enacted that 
the Secretary of the Army or his delegate had ever made 
specific findings of fact in any elimination case; 

"(f) Such findings in material particulars pertained to 
matters which had never been charged or even intimated 
against the plaintiff during any prior phase of the proceed- 
ings over more than two years ; and 

"(g) The entire proceedings in their totality fall f a r  
below the minimal standards of fairness required by the 
concept of Due Process of Law." 
Dated: September 29, 1960 

(Signed) Frederick Bernays Wiener 
FREDERICK BERNAYS WIENER 
1025 Connecticut Avenue, N. W., 
Washington 6, D. C. 

Attorney for the Plahtiff. 

[Certificate of Service on Attorney General Omitted] 

(2) Respondent's Memorandum Denying Motion to Convene 
a Three-Judge Court 

MEMORANDUM 

Before convening a three-judge court the nature of the 
challenge concerning the constitutionality of an Act of Con- 
gress should be closely scrutinized to determine whether the 
challenge goes to the statute itself, or the application of 
the statute, or to the method of enforcing the statute. To 
justify the interposition of a three-judge court the challenge 
must go to the constitutionality of the statute itself. 

The complaint alleges that as construed and applied to 
the plaintiff in the circumstances of the present case the 
statute is unconstitutional because the plaintiff was de- 
prived of his office, his pay allowances, and retirement 



rights without due process of law. A suit challenging the 
validity of the regulations and administrative action under 
the statute raises no substantial questions on constitutional 
validity as to the statute itself. 

The complaint in alleging that the acts of the defend- 
ants amounted to deprivation of property without due 
process of law is insufficient. Plaintiff's application to 
convene a three-judge court is thereby denied. Counsel for 
the defendants will prepare the appropriate order. 

/s/ EDWARD M. CURRAN 
Judge 
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On Motion for Leave to File Peiiiion for a 
Writ of Mandamus 

PETITIONER'S REPLY MEMORANDUM 

The direction of the Solicitor General's arguments in 
opposition suggests that a few words by way of emphasis 
and further particularization will serve to clarify the issues. 

Petitioner will show, first, that for fifty years mandamus 
in this Court has been recognized as the only remedy for 
refusal to convene a three-judge court; next, that although 
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a single judge may dismiss a complaint that raises no 
substantial federal question or that is otherwise outside 
the jurisdiction of the district court, here Judge Chrran 
did not dismiss the complaint nor did he evaluate the con- 
stitutional challenge; third, the statute here, unlike others 
previously considered, on its face effectively deprives the 
individual concerned of the safeguards of confrontation 
and cross-examination; and, finally, the attack on the stat- 
ute in other respects, on the footing that it is unconstitu- 
tional as constrncd and applied, requires a three-judge 
court. 

I. Mandamusein This Court Has Always Been Recognized as 
the Only Available Remedy When a Disfricf Judge Re- 
fuses to Convene a Three-Judge Courf in an Appropriate 
Case. 

Turning first to the question of the proper remedy, apart 
from its availability in a particular case, it is the fact that, 
beginning just fifty years ago (Ex parte Metropolitam 
W a t e r  Co., 220 U.S. 539), this Court has consistently held 
that the proper remedy to review the refusal of a District 
Judge to convene a three-judge court is by application for 
a writ of mandamus filed here. Ex parte @ollins, 277 U.S. 
565; Ex parte Wil l iams,  277 U.S. 267; Ex parte Public 
National Rank ,  278 U,S. 101; Ex parte Atlantic Coast R. 
Co., 279 US.  822; Ex parte Northerm P. R. Co., 280 U.S. 
142, 280 U.S. 530, 281 U.S. 690 ; Ex parte Hobbs, 280 U.S. 
168; S tra t ton  v. S t .  Louis  19.w.R. Co., 282 U.S. 10; Ex 
parte Mcxdden Bros. Ircc., 283 U.S. 807; Ex parte James,  
287 U.S. 572; Ex pnrte Bransford,  310 U.S. 354. 

The doctrine that mandamus is a discretionary and ex- 
traordinary remedy, available only in extraordinary cases 
(e.g., Ex parte Fahey, 332 U.S. 258), a doctrine invoked 
here by the Solicitor General (Br. Op. 8-9), has never been 
applied to t,he foregoing situation. For even the strongest 
anti-mandamus view, so forcefully set forth in the dissent- 
ing opinion in Ex pnrte Perzr, 315 U.S. 578, 590, 597, recog- 



nizes that the writ lies in a case such as this one. There it 
was said, 

"Cases like E x  parte Northern P. R. Co., 280 U.S. 142, 
ordering a district judge to summon three judges to 
hear a suit under 8 266 of the Judicial Code [now 28 
U2S.C. 8 22841, must be put to one side. This is one 
of the excepted classes under the Act of 1925 in which 
direct review lies from a district court to the Supreme 
Court, and it is therefore an orthodox utilization of 
an ancillary writ within the rule of Re Massachusetts, 
197 U.8. 482, supra." 

It is wholly wrong to speak (Br. Op. 8, 9) of any alterna- 
tive remedy in the ,Court of Appeals, such as was admit- 
tedly available in E x  parte Peru, 318 US. 578, or, possibly, 
in E x  parte United States, 287 U.S. 241. For here 28 
U.S.C. 5 1253 provides for a direct appeal to this Court, 
so that the Court of Appeals has simply no power in the 
premises. 

11. Since Judge Curran in This Case Neither Dismissed the 
Complaint Nor Evaluated the Substantiality of the a n -  
stitutional Issues. No Appeal Lies to the Court of Appeals. 

Petitioner recognizes that, where the constitutional ques- 
tion presented is lacking in substance, a single judge may 
dismiss the complaint by himself. Elz: parte Poresky, 290 
U.S. 30; cf. California Water Service Co. v. R e d d i ~ g ,  304 
U.S. 252. ,Consequently, where the single district judge 
has dismissed a complaint because the constitutional ques- 
tion presented was insubstantial, or where on the face of 
the complaint federal jurisdiction in other respects is also 
lacking, then appeal lies to the Court of Appeals. That 
mas the situation in Eastern. States Petroleum Corp. v. 
Rogers, 177 F. Supp. 944 (D.D.C.), discussed at  Br. Op. 7-8. 

Here, however, Judge Curran did not dismiss the com- 
plaint either on the merits or for lack of jurisdiction; he 
only denied petitioner's motion to convene a three-judge 
court. Even on the Solicitor General's view (Br. Op. 9-13) 



that the constitutional issues are indeed unsubstantial, it 
is the fact that numerous man-constitutional issues remain 
to be tried. Cf. Florida Lime Growers v. Jacobsem, 362 
U.S. 73, and discussion at Pet. 14. 

But the short answer is that, however much Judge Curran 
may have misconceived the gravamen of petitioner's plead- 
ings, there is nothing in his memorandum (Pet. App. A36- 
A37) that purports in any way to evaluate the substanti- 
ality of the constitutional attack made upon the statute 
(Supp. Cmplt., 781/2, Pet. App. A23-A24). Consequently 
in petitioner's view, this case is governed by Wicks v. 
Southern Pac. CO., 231 F. 2d 130 (C.A. 9), cited a t  Br. 
Op. 7, note 3, where the Ninth Circuit said (p. 134) : 

"It is only where a single district judge decides that a 
complaint raises a substantial constitutional issue and 
proceeds to decide that issue on its merits, that he acts 
without jurisdiction. The  remedy for such action i s  
to seek mandamus from the Supreme Court to compel 
t72e convening of a three-judge court to hear amd 
decide the substantial constitutional issue in the case 
om i ts  merits." [Italics added.] 

Accord: Two  Guys from Harrisom-Allentown v. Mc- 
Ginley, 266 F. 2d 427, 432 (C.A. 3). 

Insofar as Judge Curran's comment (Pet. App. A37), 
to the effect that "The complaint in alleging that the acts 
of the defendants amounted to deprivation of property 
without due process of law is insdcient," may be read 
to import a lack of standing to sue and hence a determina- 
tion on the merits unrelated to the substantiality of the 
constitutional issues, the short answer is that, as long as 
the allegations of the constitutionality of the statute as 
construed and applied and the prayer for a preliminary 
injunction remained in the case (Supp. Cmplt., 78y2, Pet. 
App. A23-824; Supp. Cmplt., q10(a) (2), Pet. App. 825;  
Motion for Preliminary Injunction, Pet. App. A.29)' Judge 
Curran had no jurisdiction to pass on the merits. 
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As this Court said in Ex parte Norther% P. 8. Co., 280 
U.S. 142, 144, 

"In the presence of the application for an interlocutory 
injunction-which was a t  no time withdrawn but con- 
stantly pressed-a single judge, whether Judge Pray 
or Judge Bourquin, was as much without authority to 
dismiss the bill on the merits as he would be to grant 
either an interlocutory or a permanent injunction. 
Our decisions leave no doubt on these points. " 

Nor, in such a situation, would Judge Curran have had 
authority to grant the present petitioner full relief. F.H.A. 
v. The Darliwgtow, 352 U.S. 977. 

111. The Statute Here, Unlike Olfhers Previously Considered. 
on Its Face Effectively Deprives the Individual Concerned 
of the Safeguards of Confrontation and Cross-Examination. 

Petitioner has not attacked the substantive validity of 
an  elimination statute, but has confined himself to par- 
ticularized allegations of a denial of procedural due process. 
That being so, the Solicitor General is demonstrably in 
error when he says (Br. Op. 11-12) that, in Creary v. 
Weeks, 259 U.S. 336, "this ,Court approved a statutory 
scheme which was, in all essential respects, identical to 
that in issue here." 

There is a vital difference between the two statutes. 

Section 24b of the National Defense Act (10 U.S.C. 
[1926-1940 eds.] •˜571), which was considered in Creary, 
afforded an officer tentatively placed in Class B an oppor- 
tunity to appear before a court of inquiry-and a court 
of inquiry was a tribunal that had power to compel testi- 
mony. See Article of War 101 of 1916 through 1948 
(10 U.S.C. [1926-1946 eds.] $1573) : 

"A court of inquiry and the recorder thereof shall 
have the same power to summon and examine witnesses 



as is given to courts-martial and the trial judge advo- 
cate there0f.l " " " The party whose conduct is being 
inquired into or his counsel, if any, shall be permitted 
to examine and cross-examine witnesses so as fully 
to investigate the circumstances in question. " 

Here, on the other hand, the boards provided for in the 
statute now being assailed had no power to compel 
testimony, and the complaint specifically alleges ('Cinplt., 
79(d), Pet. App. AlO) that "the board of inquiry refused 
to call for examination and cross-examination under oath 
numerous individuals whose elr; parte statements damaging 
and prejudicial to the plaintiff had been considered both 
by the selection board and by the board of inquiry." That 
allegation, on which is rested one of the specifications of 
unconstitutionality (8upp. Cmplt., 181/2 (c), Pet. App. A23- 
A24; see also Pet. 16-17), sharply differentiates the present 
legislation from Section 24b of the National Defense Act. 
The result is that, under the present statute, petitioner 
was effectively denied the safeguards of confrontation and 
of cross-examination in a proceeding under which he stands 
to be stripped of his office and of the pay and retirement 
benefits thereunto appertaining. 

See Article of War 22 of 1916 through 1948 (10 U.S.C. [1926- 
1946 eds.] 5 1493 : 

"ART. 22. PROCESS TO OBTAIN W1n;r~ss~s.-Every trial 
judge advocate of a general or special court-martial and every 
summary court-martial shall have power to issue the like 
process to compel witnesses to appear and testify which courts 
of the United States, having criminal jurisdiction, may law- 
fully issue; but such process shall run to any part of the 
United States, its Territories, and possessions." 

I 



Accordingly, in view of Greerce v. McElroy, 360 U.S. 474, 
petitioner's allegation that the statute is repugnant to the 
Constitution is, to put it mildly, highly substantiaL2 

IV. The Atf ack on the Sfafute in Other Respects on the Foot- 
ing That It Is Unconstitutional as Construed and Applied 
Requires a Three- Judge Court. 

Moreover, all of the other allegations that the statute 
is unconstitutional as construed and applied also raise 
substantial questions, as the citations to and discussion of 
decisions of this Court a t  Pet. 14-16, 17-21, amply demon- 
strate. These decisions foreclose the issues presented only 
in the sense that petitioner's remaining contentions are 
similarly shown to be well founded. It is appropriate to 
note that nothing in the cases here arising under Section 
24b of the National Defense Act cited a t  Br. Op. 11, 12 
(Fremch v. Weeks,  259 U.S. 326; Creary v. Weeks ,  259 U.S. 
336; Rogers v. Urjited Sta.tes, 270 U.S. 154) even remotely 
involved the substantial and indeed shocking unfairness 
complained of here. 

Here the statute is specifically and explicitly alleged 
to be unconstitutional as construed and applied to this 

In view of the quoted allegations of the complaint, which after 
well over a year still stand uncontradicted, no answer ever having 
been filed by the defendants below, it is not open to the Solicitor 
General to assert the contrary, as he does at  Br. Op. 10, note 4. 

In  any event, his assertion there that "Petitioner was given the 
opportunity to call a number of others who had furnished state- 
ments against him, but he declined to  do so, insisting that they 
should be called by the Board," is wrong both in law and in fact. 
It is wrong in law, because adverse witne,sses, least of all those at 
a distance, do not respond on mere request. And it is wrong in 
fact, because a t  least one witness requested by petitioner, who had 
not previously submitted a statement, would not appear voluntarily, 
and although the Board of Inquiry was so advised, i t  still refused 
to call him. See pp. 241-242, 933-934, of the transcript before the 
Board of Inquiry, an exhibit submitted in support of the defend- 
ants' motion for summary judgment below. 



petitioner in the circumstances of the present case: 78% of 
the Supplemental Complaint, set forth at Pet. 9-10 and 
again a t  Br. Op. 4-5. Such allegations have been con- 
sistently held to constitute sdicient challenges of uncon- 
stitutionality. Plemimg v. Rhodes, 331 U.S. 100 (Federal 
statute) ; Query v. Ukted States, 316 U.S. 486 ('State stat- 
ute) ; Fiske v. Kamsas, 274 U.S. 380 ('State statute) ; 
Dahmke-Walker Co. v. Bonduramt, 257 U.S. 282 (State 
statute). 

To the extent that the Solicitor General now asserts that 
the allegations herein are insufficient (Br. Op. 12-13), he 
may be seeking to revive the view, forcibly expressed in 
the Fleming and Dahmke-Walker dissents, that it is neces- 
sary to attack the statute as a whole or to allege that it 
is bad on its face. Up to now, however, that has not been 
the view of this Court, nor has C'ongress seen fit to amend 
the basic jurisdictional acts. 

If, therefore, the rule is now to be changed, the matter 
should be spelled out for all to see, and not left to rest 
on conjecture or on such inferences as may be drawn from 
the mere notation of a denial of leave to file. 

CONCLUSION 

For the foregoing additional reasons, the present motion 
for leave to file should be granted; or, in the alternative, 
be set down for oral argument. Ex parte Peru, J. Sup. 
Ct., Oct. T. 1942, p. 131; Ez parte Collett and related 
cases, 335 U:S. 897. 

Respectfully submitted. 

FREDERICK BERNAYS WIENER, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N.W., 
Washington 6, D. C., 

Counsel for the Petitioner. 
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The Honorable EDWARD XI. CURRAN, UNITED STATES 
DISTRICT JUDGE FOR THE DISTBICT OF COLUMBIA 

On Motion for Leave to File Petition for a Writ of Mandamus 

APPENDIX C(3) TO PETITION FOR A 
WRIT OF MANDAMUS 

The order effectuating Judge Curran's memorandum has 
now been signed and entered, and is here set forth. 

(c) Respondent's Order Denying Motion to Convene 
a Three-Judge Court 

[Caption Omitted] 

ORDER 

This cause having come on for hearing upon the motion 
of the plaintiff, Lee B. Ledford, Jr., to convene a three 
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judge court and upon consideration of said motion and 
the opposition thereto, and the oral arguments of counsel 
made in open court, and the court having filed a memo- 
randum opinion herein, it is by the court this 27th day of 
January, 1961, 

ORDERED that the motion of the plaintiff to convene a 
three judge court be and the same hereby is denied. 

/s/ EDWARD M. CURRAN 
Judge 

Respectfully submitted. 

FREDERICK BERNAYS WIENER, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N. W., 
Washington 6, D. C. 

Courwel for the Petitioner. 
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OCTOBER TERM, 1960 

No. 752 Misc. 

01 MOTION FOR LEAVD TO FILE A PBTITION FOR A WRIT O P  
MAA'DAhiUB AND ON PETITION FOR A W R I T  OF MANDAMU8 

The memorandum opinion of respondent, denying 
petitioner's motion to convene a three-judge murt 
(Pet. A36), is not reported. 

The memorandum opinion of respondent, denying 
petitioner's motion to convene a three-judge court, 
was entered on January 13, 1961. An order .to that 
effect was entered on January 27, 1961. Petitioner . , 
seeks to invoke the jurisdiction of this Court Gder 
28 U.S.C. 1651(a). 

41) 



QUESTIONS PRESENTED 

1. Whether the extraordinary writ of mandamus is 
available in this Court to review the action of a single 
j&ge denping peti4ioner7s application to convene. r 
three-judge court, pursuant to the provisions of 28 
U.S.C. 2282. 

2. Whether, assuming that his action is reviewable 
by writ of mandamus here, the single judge below 
correctly determined that the convening of a three- 
judge court was not warranted because petitioner had 
$@led to present a substantial challenge to the consti- 
tutiorra];ity of 10 U.S.C. 37813786, which prescribe 
the procedure for separation of officers from the Reg- * Axmy "for failure to qeet standards." 

The relevant statutes are set forth in the Appendix, 
. . 

inf ra, P*.: '1617'. 
STATEXEMT 

Petitioner is a commissioned officer in the Regular 
Amy who is serving in the Judge Advocate Geneial 
Corps. In 1958, administrative proceedings, pursuad 
to the provisions of Title 10 of the United Stat& 
Code, Chapter 359 (10 U.S.C. 3781-3786, App., infra, 
pp. 1617)  were commenced to separate him from the 

L ' 

sefiee' for failure to achieve . . the prescribed standards . .  oonvened unaer j()! 

that ip&iticiner . should . be . . *$ :. : !!. 

b'i on a,bti+e 



list of the Regular Army.' A Board of Inquiry was 
then convened for the purpose of ,accord,ing petitioner 
s. ' 'fair and impartial hearing "' on the ' ' show 'cause " 
order, pursuant to 10 U.S.C. 3782. A.lengthy hearing 
was held before the Board of Inquiry during which 
both the petitioner, who was represented by counsel, 
and the government presented witnesses. Subse- 
quently, the Board ruled that petitioner had failed to 
show cause for his retention. A Board of Review, 
convened pursuant to 10 U.S.C. 3783, conducted an- 
other hearing in which petitiofier presented witnesses. 
At the termination of the hearing, the Board recom- 
mended petitioner's removal from the Army. On 
June 20, 1960, Assistant Secretary of the Army 
Dewey Short, acting for the Secretary, approved the 
removal of petitioner from the service." 

On December 18, 1959, the date on which the Board 
of Review rendered its decision, petitioner filed suit in 
the United states District C& for .the ~ i s t r i ~ t  of 
Columbia to enjoin the Secretary of the h y ,  Assist-, 
ant Secretary Short, and the Adjutant General of the 
h y ,  fromremoving petitioner from the Army (Pet.. 
81-815). I n  substance, alleged (1) that 
the statute d i d  not authorize administrative removal 

The Selection Board's report set. out four allegations of 
.misconduct on the ,pa$, of. petitioner. Petitioner was subse- 
quently given i&.'to the rntitsrial~~wh&h had been considered 
by the Board in making these allegations. . .  . . . 
. The Assistant Secretary's :memoranclm noted that he found 

certain mts .sf mi~gduct  OQ :the .p@: Mtioner established 
by ,, the record '(pet. . ~ - 2 6 ) .  . .  : , . , 



for specific acts of misconduct which were triable by 
court-martial, and (2) that . the administrative pro- 
ceedings conducted against- petitioner had been pro- 
cedurally unfair in various respects. The invalidity 
of the statute was not asserted. 

The defendants in the action filed a motion for sum- 
mary judgment on the ground that, by filing suit be- 
fore action had been taken by the Secretary, petitioner 
had failed to exhaust his administrative remedies. A 
stipulation was then agreed upon, and approved by 
the court, whereby the suit would be stayed tempo- 
rarily until the Secretary acted. After Assistant Sec- 
retary Short had approved the removal of petitioner 
on behalf of the Secretary, petitioner filed a supple- 
mental complaint and new motions for preliminary 
and permanent injunctions enjoining his removal. A 
further stipulation was filed by the parties providing 
that the Army would retain petitioner in his position 
until the district court had disposed of the motion for 
a preliminary injunction. 

Petitioner's supplemental complaint asserted that 
the Secretary's action had been illegal, and once more 
alleged that the administrative proceedings had been 
so unfair as to deny petitioner due process of law. 
Subsequently, petitioner amended the supplemental 
complaint to add the following allegations (Pet. A23- 
824) : 

As construed and applied to the plaintiff in 
the circumstances of the present case, Sections 
3781 to 3786, inclusive, of Title 10, U.S. Code, 
1956 edition, are unconstitutional, because de- 
priving plaintiff of his office and of the pay, 
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allowances, and retirement rights thereunto 
appertaining without due process of law, in 
violation of the Fifth Amendment in that- 

(a) Plaintiff was not given adequate notice 
of the accusations against him; 

(b) The burden of proof was shifted to the 
plaintiff to prove his innocence *of the ex parte 
determination earlier made against him; 

(c) Plaintiff was denied the right to be con- 
fronted by and to cross-examine witnesses who 
had submitted statements against him that were 
considered at all levels of the proceeding; 

(d) Although no fhdings were ever made by 
either of the boards that heard witnesses, the 
defendant Short proceeded, without hearing 
witnesses, to make findings adverse to the plain- 
tiff on conflicting evidence which involved 
credibility ; 

(e) Such findings were made after the present 
litigation commenced and represented the first 
instance in the twelve years since the statute in 
question was first enacted that the Secretary of 
the Army or his delegate had ever made specific 
hdings  of fact in any elimination case ; 

(f) Such findings in material particulars per- 
tained to matters which had never been charged 
or even intimated against plaintiff during any 
prior phase of the proceedings over more than 
two years; and 

(g) The entire proceedings in their totality 
fall far below the minimal standards of fairness 
required by the concept of Due Process of Law. 

On the basis of these allegations, petitioner sought 
"an order enjoining the defendants, and each of them, 
and their officers, agents and subordinates, from en- 

5 
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forcing or executing the provisions of 10 U.S.C. $$3781 
to 3786, inclusive, against the plaintiff" (Pet. A25). 
Asserting that his suit was one to restrain the enforce- 
ment and execution of an Act of Congress on the 
ground of its unconstitutionality, within the meaning 
of 28 U.S.C. 2282, App., infra, p. 14, petitioner fled a 
motion requesting that a three-judge court be convened 
pursuant to the latter provision and 28 U.S.C. 2284 
(Pet. 834). This motion was denied by respondent, 
Judge Edward M. Curran of the United States Dis- 
trict Court for the District of Columbia (Pet. A36- 
837). 

ARGUMENT 

1. Petitioner seeks a writ of mandamus directing the 
District Judge to convene a three-judge court for the 
purpose of hearing his claims as to the unconstitu- 
tionality of 10 U.S.C. 3781-3786. There is no justifica- 
tion for resort to the extraordinary writ of mandamus, 
however, since petitioner's remedy is by appeal, at 
the proper time, to the Court of Appeals for the Dis- 
trict of Columbia Circuit. 

(a). Although it is true, as petitioner maintains 
(Pet. Il), that this Court has held that mandamus 
is a proper remedy when a district judge fails or re- 
fuses to convene a three-judge court (e.g., Ex parte 
Bransford, 310 U.8. 354, 355; S t r a t t o ~  v. St. Louis 
S.W. Ry., 282 U.S. 10, 16; Ex parte Williams, 277 
U.S. 267, 269), in recent years the federal courts have 
consistently upheld the alternative rule that, if a 
"single District Judge in dismissing the case for lack 
of jurisdiction commits error, the error can .be cor- 
rected by appeal to the COIL& of Appeals without 
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burdening the Supreme Court * * *" (Jacobs - ' ~ r :  

Tawes, 250 F .  2d 611,615 (C.A. 4)); 
Petitioner, however, cites Eastern, States Petrolem 

Corp. v. Rogers, 265 F .  2d 593 (C.A. D.C.), and 
Schneider v. Herter, 283 F .  2d 368 (C.A. D.C.), for 
the proposition "that the Court of Appeals lacks pow- 
er to act in the premises" (Pet. l l ) ,  i.e., to review 
a district judge's refusal to notify the chief judge of 
a circuit to convene a three-judge district court, pur- 
suant to 28 U.S.C. 2284. But those cases merely 
decide that a motion for leave to file an application 
for an order to convene a three-judge district court 
cannot be addressed to the chief judge of the court 
of appeals; they do not hold that a remedy may not 
be had by way of appeal to the court of appeals, at 
the appropriate time, from the Qecision of the single 
judge. Indeed, the history of the Emtern States 
Petroleum litigation is proof not only that the refusal 
of the district judge to convene a three-judge co& 
may be reviewed by direct appeal to the court of 
appeals, but also that this Court is no longer ready to 
invoke mandamus as the only remedy to review a single 
district judge's order: (1) this Court, refusing to re- 

Accord, e.g., Bell v. Waterfront Comnnission of New York 
Harbor, 279 F. 2d 853, 858 (C.A. 2) ; Carrigan v. S u n h d -  
Tujunga Telephone Go., 263 F. 2d 568, 573 (C.A. 9), cedi* 
rari denied, 359 U.S. 975; Aaron. v. Cooper, 261 F. 2d 92, 105- 
106 (C.A. 8) ; White v. Gates, 253 F. 2d 868, 868 (C.A. D.C.), 
certiorari denied, 356 U.S. 973; Wicks v. Southern Pacifk 
Co., 231 F. 2d 130, 135 (C.A. 9) ,  certiorari and motion to 
file petition for mandamus denied sub nom. Wicks v. Brother- 
hood of Maintenance of Way EmpZoyees, 351 U.S. 946; 
Babes v. Castle, 226 F. 2d 591, 594 (C.A. 7), certiorari denied, 
350 U.S. 1014. 

7 
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view the district judge's order (177 F. Supp. 944 
(D. D.C.)), dismissed a direct appeal (361 U.S. 7) ; 
(2) the chief judge of the circuit refused to convene 
a three-judge court on direct motion to him (265 F. 
2d 593 (C.A. D.C.)) ; (3) this Court, refusing to re- 
view the action of the chief judge and of the district 
judge in ref using to convene the three- judge court, 
denied a motion for leave to file a petition for writ of 
mandamus (sub nom. Eastern States Petroleum Corp. 
v. Prettyman, 361 U.S. 805) ; (4) the appellant there- 
upon prosecuted an appeal to the court of appeals, 
which upheld its power to review the order of the dis- 
trict court by affirming the dismissal of the action 
(280 F. 2d 611, 613, fn. 7, 615-616 (C.A. D.C.) ) ; and 
(5) this Court denied certiorari (364 U.S. 891). 

(b) . Even if a mandamus proceeding in this Court 
were an appropriate alternative to an appeal to the 
court of appeals, petitioner has not made a sufficient 
showing to invoke the Court's discretion. H e  has 
not asserted a case of unusual importance or urgency, 
but claims the right to review by way of mandamus 
in this Court solely by virtue of his allegation that 
respondent erred in denying the application for a 
three-judge court. Such a view would place on this 
Court the unnecessary burden of reviewing every 
claim that a district judge has erred in refusing t o  
refer a case to a three-judge court, pursuant to 28 
U.S.C. 2282, no matter how frivolous or unsubstan- 
tial. Since an extraordinary remedy such as 
mandamus should only be "reserved for really 
extraordinary causes, " resort to mandamus should 
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not be allowed as a "substitute * * * for appeal," 
especially when, as here, appeal to the courts of appeals 
is not "a clearly inadequate remedy." Ex parte 
Fahey, 332 U.S. 258, 260; accord, e.g., Roche v. Evap- 
orated Milk Assn., 319 U.S. 21, 27-28; Ex parte 
Peru, 318 U.S. 578, 584; In re Atlantic City  R.R., 
164 U.S. 633, 635. 

2. Even if mandamus were properly available here 
at this stage, the motion for leave to file a petition for 
a writ of mandamus should nonetheless be denied be- 
cause petitioner failed to present a su.fEciently sub- 
stantial challenge to the constitutionality of 10 U.S.C. 
3781-3786 to warrant the convening of a three-judge 
district court. 

fa). Under 28 U.S.C. 2282, a three-judge court is 
required to be convened only if petitioner raises a 
substantial constitutional question as to the validity 
of an act of Congress. See Wil l iam Jameson & Co. 
v. Mo~genthnu,  307 U.S. 171 ; Cnlif omia  W a t e r  Serv- 
ice Co. v. City of Redding, 304 U.X. 252. "The lack 
of substantiality " '" * mav appear either because it 
is obviously without merit or because its unsound- 
ness so clearly results from the previous decisions of 
this Court as to foreclose the subject." Id .  at 255. 

I n  the present case, petitioner's attack on the mili- 
tary separation statute (10 U.S.C. 3781-3786) lacks 
substantiality both because it is "obviously without 
merit " and also because its unsoundness "results 
from the previous decisions of this Court." The 
separation statute provides an administrative proce- 
dure for removing Regular Army officers who have 

' failed to meet eertain standards of performance 
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prescribed by the Secretary of the Army. This pro- 
cedure was fashioned so as to provide the Army with 
a general scheme for eliminating from its ranks sub- 
standard and unsuitable officers, and m7as not in- 
tended to embody all of the incidents of a judicial 
proceeding. The procedures on their face are fair 
and reasonable for this type of proceeding, and even 
allow the officer to receive an honorable discharge 
in his present grade and severance pay after his re- 
moval ( lo  U.S.C. 3786 (b) (2), App., inf ra, pp. 16-17). 
Under the statute, after a Selection Board has re- 
viewed an officer's record and has recommended that 
the officer be required to show cause for his retention 
in the service, the officer must go forward to show, irn 
a "fair and impartial hearing" before a Board of 
Inquiry, that he should not be removed (see 10 U.S.C. 
3781, 3782). But this imposition of the burden of 
going forward, after the initial board has determined 
that there is swEcient ground to proceed, is neither 
unfair nor unusual and accords with procedures fol- 
lowed in comparable circumstances. 

Although petitioner contends that the imposition of 
a "burden of proof" on the officer and the "denial of 
confrontation"' violate his rights under the E'ifth 
Amendment (Pet. 15-17), previous decisions of this 
Court have also made it clear that these separation 

'The Boards did not have the power of compulsory process. 
At petitioner's hearing, the Board of Inquiry produced several 
of the witnesses against him. Petitioner was given the oppor- 
tunity to call a number of others who had furnished statements 
against him, but he declined to do so, insisting that thefshould 
be called by the Board. I 
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procedures are valid. Crearg V .  Weeks,  259 U.S. 
336, involved Section 24b of the National Defense Act 
of 1920 (41 Stat. 773), a predecessor of 10 U.S.C. 
3781-3786. The section provided for the classifica- 
tion in "Class B" of Army officers who, in the opinion 
of a selection board, should not be retained in the 
service. An officer so classified could appear before 
a court of inquiry, where he would "be furnished with 
a full copy of the official records upon which the pro- 
posed classification [was] based and * * * be given 
an opportunity to present testimony in [his] own 
behalf." 41 Stat. 773. Two other boards were then 
to consider the matter, the latter board to determine 
whether or not the officer had been placed in Class B 
because of his neglect, misoonduct, or avoidable hab- 
its. If  he had, he was to be discharged from the 
Army. Creary, who had been discharged pursuant 
to this procedure, claimed that, since he had not been 
accorded a hearing before the h a 1  board, he had 
been deprived of his rights under the Due Process 
Clause of the Fifth Amendment. This Court rejected 
Creary's contention, concluding that, since the boards 
had acted pursuant to the terms of the statute, the 
discharge had been valid. The Court emphasized the 
plenary nature of the power given to Congress by the 
Constitution to regulate the armies and referred to 
the need for " expeditious procedure " in military af - 
fairs. 259 U.S. at  343. 

I n  the Crearg case, this Court approved a statutory 
scheme which was, in all essential respects, identical to 

11 
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that in issue here. I n  other instances as well, the 
Court has pointed out that the military, itself, is the 
best judge as to which officers are fit to serve, and that, 
accordingly, military separation proceedings need not 
embody "the safeguards of a trial in court." Reaves 
r. Ainsworth, 219 U.S. 296, 306; see, e.g., French V. 
Weeks,  259 U.S. 326; Rogers v. United States, 270 
U.S. 154. See also Payson v. Franke, 282 3'. 2d 851 
(C.A.D.C.), certiorari denied, February 20, 1961, No. 
615, this Term. I n  view of these decisions, petition- 
er's attack on 10 U.S.C. 3781-3786 presented no sub- 
stantial constitutional question. 

( b ) .  Under 28 U.S.C. 2282, a three-judge district 
court is required to be convened only if "[aln * * * 
injunction restraining the enforcement, operation or 
execution of any Act of Congress for repugnance to  
the Constitution of the United States * * *" is 
sought. Allegations which merely attack administra- 
tive action, or the method of enforcement of a statute 
or of regulations issued thereunder, are insufficient to 
justify the convening of a three- judge court. William 
Jarneson & Co. V. Morgenthau, 307 U.S. 171; Sealy V. 
Department o f  Pzlblic Instruction, 252 F. 2d 898 (C.A. 
3). Nor may a three- judge court be convened merely 
because a federal statute is claimed to have enabled 
an unconstitutional result to be achieved; rather, the 
action complained of must be shown to have been 
directly attributable to the provisions of the statute. 
See Ex parte Bransford, 310 U.S. 354, 361; Ex parte 
Collins, 277 U.S. 565, 569. 



In  the present case, many of petitioner's arguments 
are directed at  the particular administrative proceed-- 
ings, rather than at  the statutory scheme itself. Thus, 
petitioner's charges that the allegations formulated 
against him were insufficient (Pet. 15), that Assistant 
Secretaly Short improperly made findings in his case 
(Pet. 17-19), and that, urzder the circumstances, the 
entire administrative proceedings fell below "minimal 
standards of 'fairnesstt (Pet. 19-21) are in no true 
sense an attkck on-the provisions of 10 U.S.C. 3781- 
3786, but are simply a >hallenge to the propriety of the 
administrative action, and, as such, do not furnish a 
basis for the invocation of 2 8 u . s . ~ .  2282. 

Since petitioner did not present a substantial chal- 
lenge to the constitutionality of 10 U.S.C. 3781-3786, 
the respondent District Judge correctly refused to 
convene a three- judge court. 

CONCLUSION 

For the foregoing reasons, it is respectfully sub- 
mitted that the motion for leave to file a petition for 
a writ of mandamus be denied. 

ARCHIBALD COX, 
Solicitor Generccl. 

WILLIAM H. ORRICK, Ja., . 
Assistant Attorney General. 

ALAN S. ROSENTHAL, 
MARK R. JOELSON, 

Attomzep 
APRIL 1961. 
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APPENDIX 

28 U.S.C. 2282 provides : 

$2282. Injunction against efiforcement of Fed- 
eral statute; three-jzcdge court re- 
qzcired. 

An interlocutory or permanent injunction 
restraining the enforcement, operation or ex- 
ecution of any Act of Congress for re- 
pugnance to the Constitution of the United 
States shall not be granted by any district 
court or judge thereof unless the application 
therefor is heard and determined by a district 
court of three judges under section 2284 of t h i s  
title. 

.Chapter 359 of 10 U.S.C. (10 U.S.C. 3781-3786), 
&titled SEPARATION FROM REGULAR ARMY FOR FA& 
miE To MEET STANDARDS, provides : 

3781. Selection boards: compositioln;. &ties. 
The Secretary of the Army shall convene 

annually a selection board composed of five 
'.general officers. The selection board shall re- 
:view the record of each commissioned officer 
on the active list of the Regular Army to de- 
termine whether he shall be required, because 
of failure to achieve the standards of perform- 
ance to be prescribed by the Secretary by regu- 
lation, to show cause for his retention on the 
active list. , .'.' ' 

' '  6'3782. Boards of &quiry: composition; duties. 
(a) Boards of inquiry, each composed of 

three or more general officers, shall be con- 
"t~&&tl, at such places as the Secretary of the 
Army may prescribe, to receive emidmas and 
make findings and recommendations as to +t&e 

(14) 
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fitness of officers to be retained on the active 
list of the Regular Army. 

(b) A fair and impartial hearing before a 
board of inquiry shall be given to  each officer 
required to show cause for retention under sec- 
tion 3781 of this title. 

(c) I f  a board of inquiry recommends the 
retention of an officer, his case is closed. How- 
ever, at any future time he may be again re- 
quired to show cause for retention under sec- 
tion 3781 of this title. 

(d) I f  a board of inquiry recommends the 
removal of an officer from the active list of 
the Regular Army, it shall send the record of 
its proceedings to a board of review. 
$3783. Boards of review: composition; duties. 

(a)  Boards of review, each eomposed of five 
or more general officers, shall be convened by 
the Secretary of the Army, at  such times as 
he may prescribe, to review the eases of offieers 
recommended by boards of inquiry for removal 
from the active list of the Regular Army, and 
to make recommendations as to the retention 
of those officers. 

(b) I f  a board of review recommends the 
retention of an officer, his case is closed. How- 
ever, a t  any h t u r e  time he may be again required 
to show cause for retention under section 3781 
of this title. 

(c) I f  a board of review recommends the 
removal of an ofher from the active list of the 
Regular Army, it shall send its recornmenda- 
tions to the Secretary for his action. 

. 5 3784. Removal of officer: action 6.y' Secretary 
. . . . of the Arm3 UPON r&om.mendation.. . . .  . 

:   he @&retary of the Army may.,xemove an 
! . officer.-from , . .  the, activelist, pf. the Regular Army 
for any cause that he con@ers. ,sufficient, if 
:semovZ11 for.  that caw, izj,.. r e ~ ~ e n d e d  by a 
board, : ; of x e v i e ~ ~ . ~ .  .uq~der, . .thip. .!,.&apter. The 
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Secretary's action in such a case is fnal and 
conclusive. 
9 3785. Biphts and procedures. 

(a) Each officer under consideration for re- 
moval from the active list of the Regular Army 
under this chapter shall be- 

(1) notified in writing of the pendency of 
any proceeding for his removal ; 

(2) allowed reasonable time to prepare his 
defense ; 

(3) allowed to appear in person and by 
counsel at proceedings before a board of 
inquiry and a board of review ; and 

(4) allowed full access to, and furnished 
copies of, records relevant to his case at  all 
stages of the proceeding. 
(b) No person may be a member of more than 

one board convened under this chapter for the 
same officer. 
$3786. O,$cer considered for removal: volzcrt- 

tary retirement or honorable dis- 
charge; severance benefits. 

(a) At any time during proceedings under this 
chapter and before the removal af an officer 
from the active list of the Regular Army, the 
Secretary of the Army may grant his request- 

(1) for voluntary retirement, if he'is other- 
wise qualsed therefor; or 

(2) for honorable discharge with severance 
benefits under subsection (b) . 
(b) Each officer removed from the active 

list of the Regular Army under this chapter 
shall- 

(1) if on the date of removal he is eligible 
for voluntary retirement under any law, be 
retired in the grade and with the pay to 
which he would be entitled if retired at  his 
request; or 

(2) if on that date he is ineligible for 
voluntary retirement, be honorably dis- 
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charged in the grade then held with sever- 
ance pay equal to one month's basic pay a t  
the rate to which he was entitled on the date 
his discharge, multiplied by the number of 
years of his active commissioned service, but 
not more than 12. 
(c) Por the purposes of subsection (b) (2), 

a part of a year that is six months or more is 
counted as a whole year, and a part of a year 
that is less than six months is disregarded. 



MARCH 27, 1959. 

RIGVIEW O F  CIJRRENT ETrIMINATION PROCEDURES-REPORT TO 
DEPUTY CHII4CF O F  STAFF FOR PERSOSNEL 

'(Prepared by Col. Frederick Bernays Wiener, JAGC, USAR) 

IV. 
v. 

The problem. 
Facts bearing on the problem. 
Discussion: 

A. Analysis of the 28 retention cases: 
1. RA efficiency cases. 
2. RA misconduct cases. 
3. EAD efficiency cases. 
4. EAD misconduct cases. 

B. Other ossible causes of high retention rate: 
1. k o r k  of the boards of inqulcy. 
2. No requirement for findings where elimination recc 
3. Personnel factors in composition of boards. 

C. Assumptions underlying the ehmmation process. 
D. Considerations of legahty: 

1. Elimination for specific acts of serious misconduct. 
2. Shifting the burden of proof. 
3. Failure to require &dings. 
4. Risk involved in the present system. 
5. OASA directive to Board of Review. 

Conclusions. 
Recommendations. 

VI. Coordination. 
Annex A. Details of 28 recent retentions by Board of Review. 
Annex B. Illegality of parts,of present process: 
Annex C. Recent cases retalned by boards of inquiry. 

Memorandum for  : Deputy Chief of Staff for Personnel. 
Subject : Review of current elimination procedures. 

1. The problem is to analyze the effectiveness of elimination procedures under 
10 U.S.C. Secs. 3781-3786 (old Title I, Public Law 810, 80th Congress), and under 
AR 635-105 A & B, 2 J a n  1957, with a view to determining the reason why 
such la large percentage of cases initiated under those provisions result in  reten- 
tion, and to recommend action to decrease that  percentage. 

11. FACTS BEARING ON THE PXOBLEM 

2. Despite numerous revisions of the Army Regulations implementing the cited 
statutory provisions, which date from 1948, and despite numerous careful studies 
of the operation of the elimination process-the most recent being the 195r~j-1956 
DCSPER Staff Study (Officer Elimination System) and the report made on 30 
April 1956 by Brig Gen Theodore W. Parker, OCSA (Review of the Officer Eliii~i- 
nation System)-there is still widespread dissatisfaction with its operation. The 
Army Staff, by and large, believes tha t  too many cases which a re  processed for 
elimination result in retention, while many officers connected with the final 
Review Board stage of the proceedings, either a s  board members, recorder, or 
counsel for respondents, feel that  many of the cases should never hare  been 
processed. 

RETENTION FIGURE5 

3. For the years 1948 through 1957, inclusive, a total of 796 RA officers were 
selected to show cause why they should not be separated from the Active List. 
Out of these, 339, or 42.50Jo, were retained ( tab  1 ) .  I n  1958, out of 33 con1l)letetl 
cases involving all components, 16, or 45.7%, were finally retained ( tab 2 ) .  
Thus the retention percentage has remained constant, notwithstanding the 1957 
revision of the ARs, which tipped the srales perceptibly against officers required 
to show cause. 

4. For some years now, all officers selected to  show cause, whether RA or 
EAD, have had their cases heard, with right to  personal appearance, by the 
Army Board of Review for Eliminations. This board is composed of fire general 
officers, three being permanently assigned, the other two being selected from a 
roster of i\ZGs and BGs on duty a t  Hq D/A. When a non-RA officer appears, one 
or  more non-RA general officers sit on the board. Of the last 100 cases heard 
by that  board, 47 resulted in  recoinmendations for  retention : 29 Rh retained, 16 
RA eliminated; 18 EAD retained, 37 EAD eliminated. (Figures supplied by Col. 
Sams, Recorder.) Retentions through exercise of clemency by USA or ASA 
(M&RF) a r e  not considered. 
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SCOPE O F  STUDY 

5. With a view to ascertaining the reasons for the high retention rate, 28 
of the latest cases in which the Heriew Board reconmientled retention were 
esalnined and analyxed. The details of all of these cases are  set forth in  
annex A. 

6. In  a recent retention case, civilian counsel for the respondent reexamined the 
scope of the basic statutory authority for elimination, and of the current ARs 
governing the process, with a view to resorting to the civil courts for relief 
in the event of an adverse decision by the Review Board. Pertinent portions 
of the brief prepared in support of the contemplated court proceeding are  set 
forth in annex U. As is  shown in greater detail below, the phases of the process 
that are  attacked in the annex I3 brief on legal grounds are  also shown to be 
administratively undesirable on grounds of policy. See pars. 47-65, below. 

111. DISCUSSION 

A. ANALYSIS O F  THE 28 RETENTION CASES 

7. The cases that  are  separately analyzed in annex A will flrst be divided 
into RA and EAD categories, and within each group there will first be discussed 
the cases involving efficiency and then those predicated on alleged acts of 
misconduct. 

1 .  RA eflciency cases 
8. Sixteen of the 19 RA cases examined involved RA officers required to show 

cause for elimination on grounds of inefficiency. All but one of these 16 cases 
was initiated by OAD or by the Career Management Branch of the Technical 
Service concerned. The remaining case was fie:d initiated following relief of the 
officer by reason of unsatisfactory performance but before any attempt a t  
reevaluation following reassignment. 

9. All of the fifteen D/A initiated cases under this heading were based on 
a low OEI. Three involved the lowest officer of grade and branch concerned, 
one more the second lowest. Six additional cases were reported a s  being in the 
lowest 170 of OEI score; three more in  the lowest 2'70; and one in the lowest 
6%. The single field initiated case concerned a n  officer in the lowest 1270. 

10. Of the sixteen RA inefficiency cases, perhaps only two (cases 7 and 12) 
appear on examination to have been fairly on the borderline; Case 7 involved 
an officer who won the Silver Star in  WW 11, Case 12 a TC officer who appears 
to have made a forceful impression on the review board. 

11. I n  all of the other 14 RA inefficiency cases, the numerical OEI rating did 
not accurately reflect the adjectival evaluation placed on the respondent by the 
officers rating him. These cases accordingly document and substantiate the con- 
clusion reached in the DCSPER Staff Study (28 N a r  19.58), Officer Eraluation 
System, par. 3d(3) ( a ) ,  that one of the weaknesses of the present system is the  
"Failure of the numerical score to reflect the rater's intended appraisal of the 
rated officer." The pattern that emerges is  this, that  if a rating officer uses 
the terms on the present ER in their literal dictionary meaning, then a report 
that evaluates a n  officer a s  average will, if followed by a n  unfavorable report, 
result in placing that officer in the lowest percentile levels. 

12. Analysis of the RA inefficiency cases in which retention ultimately resulted 
shows that, in most of them, a request by the Removal Selection Board (10 'IJ.S.C. 
Sec. 3781; more familiarly referred to as the 810 Screening Board) directed to 
the prospective respondent's current field commander for a special ER, for a n  
evaluation of the officer's potential, and for a recommendation whether he should 
be required to show cause, would have prevented the case from ever beginning 
and would thus have saved the time of 8 general officers a s  well as  substantial 
sums in travel and clerk hire. 

13. On occasion, the danger signals were flying and should have been apparent 
to a perceptive, alert, and objective examiner. For instance (Case 2 ) ,  the low 
OEI of a Colonel DC was bawd on ERs by line officers and was presented by a n  
iMC officer. The ERs reflected professional competence. In  those circumstances 

I 
an evaluation by one of the general officers in  the DC seems fairly called for. 
Or, another instance (Case 3) ,  an Ordnance officer's lorn OEI resulted from 
adverse reports on two tours a s  a comptroller. This was. on its face, either 
n malassignment or else the result of the impact of a new and directed procedure 

1 on reluctant users. If the latter, technical evaluation by OCA was indicated. 
In  either event, the case on i t s  face was not one for elimination. 



14. I n  fairness to the Removal Selection Board, it must be pointed out that  the 
Board has not been well served in initiated cases by OAD. All too often, the 
"Evaluation and Analysis" of the prospective officer's record is less a n  evalua- 
tion than a brief written against him. The unfavorable entries a r e  emphasized, 
failures in  minor misconduct more than ten years in the past is  exhumed, and 
the favorable entries land comments a r e  minimized. This attitude reflects the 
specific directions contained in Policy Implementation Instructions Nr 30-43, 
OAD, TAGO, 15 Dec 1958, Personnel Actions: Elimination and Relief from 
Active Duty ( tab  3 ) .  Analysis of the cases enumerated in annex A leaves 
the distinct impression that,  just a s  the wolves pounce on the unprotected 
sheep a t  the edge of the flock, so the action officers i n  OAD descend on the 
low men on bhe OEI totem pole. On occasion, a s  in Case 8, where the officer 
had already successfully defended two earlier show cause proceedings, and 
has a rising AEI, the recommendation that  he be required to show cause a 
third time constitutes harrassment, and may well reflect a n  unhealthy emotional 
attitude on the part  of the initiators. Otherwise stated, the OAD summaries 
that  initiated fifteen of the cases analyzed in detail in annex A a r e  f a r  from 
objective, and belie the assertions and assumptions contained in so many docu- 
ments that  the order to  show cause is  a "determination" based on "careful 
screening." 

15. With respect to  the single field-initiated RA inefficiency case (Case 15), 
the recommendation for elimination was coincidental with reassignment, and 
before the respondent's performance in his new position could be evaluated. 
The same was true of the field-initiated EAD inefficiency cases (Nos. 26 and 
28) discussed below, par. 26c. A great deal of time, money and paperwork could 
be saved if the D/A established a policy of not considering a field-initiated 
inefficiency case for elimination until the field commander had first made a n  
effort to employ the officer concerned elsewhere in  the command, and then given 
him a fair  trial in the new assignment. 
2. RA misconduct cases 
16. Three of the RA cases examined were predicated on misconduct; and not 

a single one of the three should ever have been processed. 
( a )  Case 4 involved a n  officer of outstanding efficiency, charged by his es- 

tranged wife with adultery and indecent assaults on her teen-age daughter. If 
true, these a re  offenses deserving of dismissal and confinement, appropriate only 
for  trial by court-martial. By proceeding under the elimination provisions, the 
Army rewards the officer guilty of such action either with retirement or with 
a n  honorable discharge and substantial severance pay. Apart from the ques- 
tionable legality of such a course (as  to which see pars. 48, 49, and annex B ) ,  
this form of separation is utterly inappropriate for  the conduct charged. True, 
the statute of limitations had run on court-martial charges-a plain indication 
that, as  the Review Board necessarily found, the accusations were trumped-up 
and false. If the acts charged had in fact  taken place, there would have been 
a n  immediate outcry from the victims. 

(b) Case 16 involved a n  illeged concealment on applications for  commissions, 
of three trials by Summary CM while a n  E M ;  case sparked by ACSI, and 
initiated by CMB of Tech Service; officer with good OEI. The fact is that  
trivial and immaterial misrepresentations cannot successfully be made the basis 
for  elimination; Review Board voted to retain officer after only 13 minutes. 

(c )  Case 19 concerned a Negro CWO, married and with 7 children, alleged to 
have concealed two arrests and a n  instance of VD. One of the arrests occurred 
af ter  the alleged concealment, which is  to say, the accusation that  respondent 
made a false official statement i n  tha t  regard was itself a false official statement 
by the officer initiating bhe elimination proceedings made with reckless disregard 
of i ts  truth or falsity. Moreover, married personnel should not be ~ n i z z e d  as  to 
early VD misconduct. 

17. As matter of policy, the elimination procedure with its rewards--full r e  
tirement privileges if eligible therefor, separation with honorable discharge and 
substantial severance pay (about $10,000 for a colonel with 18 years' service)- 
is  appropriately only for the inept, and is wh01l.v unsuited for the vicious. The 
ARs should return to the oripinal'policy set forth in the first implementation of 
P.L. 810, viz., "The provisions herein will not be used in lieu of court-martial 
action or action under the provisions of AW 104." Par. 3d,  AR 605-200, 19 May 
1949. 
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18. With respect to  minor and immaterial concealments, i t  should be borne 
in mind that, in fact, boards will not eliminate on that ground. Consequently, 
adoption of a tacit policy not to initiate elimination cases based thereon will 
not lead to any differences in result. Nor would such a policy mean a lowering 
of the Army's moral standards. Truth is  relative, not absolute. Minor shadings 
do not imply moral corrosion. The DCSPER Staff Study on the Officer Evalua- 
tion System states (par. 3d(3)  ( b ) ) ,  what everyone knows, that ERs today 
are  being consciously *nflated to avoid hurting subordinates. Tested by the ordi- 
nary dictionary meaning of words, every senior officer joining in this practice 
is  just a s  guilty of making a false official statement a s  the lieutenant who 
"forgets" about the summary coui? he had while a GI. 

19. From time to time i t  has  been proposed to revise the officer evaluation 
system by requiring every ER to be shown to the rated officer prior to for- 
warding. Invariably this proposal is met with the (successful) objection that  
with such a requirement in  force there would be few honest ERs. If the officer 
corps a s  a whole lacks the courage and the candor to make truthful evaluations 
if those are  required to be shown to the officers being evaluated, then i t  is high 
time to stop pursuing junior officers who, with the natural human reaction 
of forgetting the unpleasant, fail  to record early punishments for minor offenses. 

20. I t  is  time, also, to establish a period of limitations after which punish- 
ments may be forgotten. An accused convicted by court-martial is not charge- 
able with prior convictions more than three years old. MCM, 1951, par 75b (2 ) .  
Why then should a n  officer. each time he is called upon for a personal history 
statement, be required to list convictions going back in some instances ten and 
fifteen years? A sensible cut-off would be to provide that, if a conviction by 
military or civil court more than five years old has been duly brought to the 
attention of the D/A in circumstances where i t  was relevant, and has then been 
waived, i t  need no longer be mentioned by the officer, nor will i t  be set forth 
in  any evaluation or other personnel action. 

21. Similarly, it is time to consider old VD a s  a matter of health and not a s  a 
point going to current worth. and to regard it only in its purely medical aspects. 
Probably most EM contracted VD a t  some time; in the old Army, i t  was that event 
that  marked the transformation from recruit to soldier. But to inquire of 
officers and married warrant officers, years after the event, whether they met 
with misfortune in  their youthful escapades, asks a n  immaterial question which 
is essentially degrading, and serves no purpose other than the inadmissible one 
of prurient curiosity. Denials of VD other than in connection with current 
medical treatment should therefore not be made the predicate of any allegation 
of false official statements. 
3. BAD e n c i e n c y  cases 

22. Only 5 of the cases examined involved attempted elimination of EAD offi- 
cers on grounds of inefficiency and two of those (Cases 21 and 25) included 
misconduct a s  well. Of these 5 cases, only 2 were initiated in  the field. The 
discussion that  follows immediately below will deal only with the efficiency 
features. 

23. The impression left by the EAD inefficiency cases is  that  the screening by 
the Elimination Selection Board, composed of colonels, is substantially inferior 
to that  effected a s  to RA officers by the Removal Selection Board, which is com- 
posed of general officers; and that  this difference is due to a lack of discrimi- 
nation in evaluating evidence, with the result that  the EAD cases reflect a shot- 
gun approach. Here a r e  some examples : 

( a )  Case No. 21 involved, in  i t s  more serious aspects, allegations of false 
official statements made by a n  officer in  the lower 30% of OEI. That is surely 
not a n  unacceptable standing, yet the respondent was called on to defend a n  
allegation of failure to discharge assignments properly-which he was in  fact 
able to disprove to the hilt. 

( b )  Case No. 24 concerned a paratrooper with a Silver Star  and 2 BSMs. 
Upon his relief, following a n  adverse report by a n  officer who later beeame an 
NP patient, he was reported a s  being in the lower 33v0 of OEI, and required 
to show cause on four allegations of inefficiency. On his readjusted OEI, a t  
the time of the Review Board hearing, he was in  the upper 4370. But  even on 
the earlier figure, he was still too high to warrant initiating a n  elimination 
proceeding against him for inefficiency. 

( G )  Oase No. 26, field-initiated without opportunity for  evaluation on reassign- 
ment, lower 220J0, yet ordered to show cause for inefficiency. This was actually 
a n  amazing instance of improper and unjust action; see details in  annex A. 



24. Here again, the reports submitted by OAD are partial, and do not reflect 
objective evaluations. One difficulty may be that  the Elimination Selection 
Board is composed of Colonels, and that  the combat arms branches of OAD 
a r e  headed by BOs. This factor may well preclude independent Board evalu- 
ation of the show cause eliminations a t  the screening level. All of the EAD 
cases analyzed in annex A, and al l  but one of the 11 EAD cases recommended 
for  retention by a Board of Inquiry (par. 31, below), concerned combat arms 
officers. See also annex C. 
4. EAD Misconduct Cases 

25. Of the 6 EAD cases involving misconduct, two (Cases 21 and 25) involve 
the  minor concealments already discussed i n  pars. 18-21, above. Two more 
(Case 20 and 22) involve reliance on Art 15 punishments; and one (Case 23) 

was predicated on withdrawal of a security clearance; and the last one (Case 
27) ,  while involving alleged minor concealments, i n  fact  was susceptible of 
a perfectly proper explanation. The last three categories will now be discussed 
in order. 

26. Art. 15, UCMJ, like its predecessor, AW 104, authorizes nonjudicial pun- 
ishment only for "minor offenses." Whether a particular dereliction is a minor 
offense, o r  reflects dishonesty or  serious misconduct, is essentially a matter 
of command judgment. If the former, Art 15 action is  indicated ; if the latter, 
then charges should be preferred with a view to trial. Consequently, when a 
CO acts under Art 15, he  determines that  the offense is a minor one, and hence he 
should not be permitted to  initiate elimination proceedings on the basis of two 
Art  15 actions. Cases like Nos. 20 and 22, where this was done, should be 
routinely bounced back. I t  would help if the ARs were made more explicit, 
and explained that  two Art 15 proceedings do not add up  to "recurrent 
misconduct." 

27. I n  Case 23, elimination was recommended by the field automatically upon 
withdrawal of a security clearance by ACSI. Analysis of the case reveals that 
the CIC summary in the case, which charged false official statements, contained 
erroneous conclusions a s  to the legal effect of the matters allegedly concealed. 
Some of the concealments were minor a t  best (pars. 18-20, above), but a s  to some 
of the items there was in fact no falsehood. If the officer concerned had been 
called on for a reply, and JAG had been requested t o  check the legal conclu- 
sions of the CIC agents, this case would never have needed the attention of 5 
general officers on the Review Board. 

28. Finally, Case 27 involved allegations of falsely claiming decorations, and 
falsely concealing VD. As to the latter, apart  from the considerations already 
canvassed in par  21, above, this officer had good reason for  believing that  his 
ailment was not within the category. The other charge broke down when 
it was established that  the clerks made the entry, not the respondent; that  he 
inquired of TAG whether he was entitled to  what had been written down; and 
tha t  he never wore the badge and decorations in  question. A direction to reply 
by indorsement, or, a t  the most, a n  I G  investigation a t  the local level, would 
have avoided inflating this incident to the level of a n  elimination case. 

B. OTHER POSSIBLE CAUSES OF HIGH RETENTION RATES 

29. There will now be discussed, in order, three other possible causes of the 
existing high retention rate, namely, the work of the Boards of Inquiry, gen- 
erally referred to a s  the field boards; possible personnel factors in the composi- 
tion of all the boards; and, finally, a review of the assumptions, expressed and 
tacit both, that  currently underly the elimination process. 
1. Work of the boards of inquiry 

30. Where the respondent is an RA officer of more than three years' commis- 
sioned service in the RA, the law (10 U.S.C. Sec. 3782 ( a )  ) requires that the 
Board of Inquiry be composed of three general officers. In  all other cases, i t  
is composed of field grade officers senior to the respondent in both permanent 
and temporary rank. 

31. TAG0 (Maj. Averett, Off Br, Separations Sec) furnished a list of the 
12 most recent elimination cases where retention had been recommended by 
the B/I. All but one of these concerned EAD officers, and the one exception 
was a recently integrated RA officer, so that  none involved recommendations 
for  retention made by general officers. See annex C. 



32. Similarly, in each of the 17 cases analyzed in the annex A that  concerned 
RA commissioned officers, the B/I of general officers recommended elimination. 
Some of those cases reflect striking differences between the attitudes of the B/ I  
and the B/R, each one of which is composed of general officers. E.g., Case No. 
2, B/I out 15 minutes and recommended elimination, B/R out 15 minutes and 
recommended retention. E.g., Case No. 13, B/I out 3 minutes and recommended 
elimination, B/R out 7 minutes and recommended retention. E.g., Case No. 16, 
B/I out 11 minutes and recommended elimination, B/R out 13 minutes and 
recommended retention. 

33. The explanation of these striking instances is found i n  the provisions of 
current ARs, specifically, par. 8, AR 635-105B, 2 J a n  1957 : 

"The impression that  i t  is the responsibility of the Government to establish i ts  
case before this B/I in  much the same manner a s  is done in a court-martial is 
erroneous. The merits of the Government's case have been determined by the 
selection board prior to the convening of B/I. The B/I does not sit in judgment 
of this earlier determination, which has concluded that  the respondent does not 
meet prescribed standards. The burden of proof, therefore, rests with the 
respondent to produce convincing evidence that  he should be retained. In  the 
absence of such a showing by the respondent, the board must find for elimination." 

I n  quite a number of the cases analyzed in annex A, the Recorder of the B/I 
emphasized the foregoing concept, and in Case No. 10 the convening authority 
sent the B/I, prior to the hearing, a letter to that  effect. 

34. Apart from the circumstance, discussed below, par. 50, and in annex B, 
that  the quoted provision is illegal because in  conflict with the statutory direction 
in 10 U.S.C. Sec. 3782(b) that  the respondent be given "a fair  and impartial hear- 
ing," the fact is that  the paragraph in question is demonstrably inaccurate. By 
no stretch of language or imagination can a n  order to show cause be transformed 
into a determination. Moreover, both the analysis of actual cases made in, an- 
nex A a s  well a s  the consistently high retention rate  demonstrate that, in  actual 
fact, the merits of the Government's case have not been determined by the 
selection board. 

35. The result of par. 8, AR 635-105B, therefore, is to transform three general 
officers into rubber-stamps, and to preclude their exercising any independent 
judgment. This is undesirable, not only because i t  deprives the Army of the 
board members' experience and utterly wastes their time, but also because i t  
requires cases which could and should have been disposed of in  the field to  be 
sent to the D/A-where they will require the attention, not of 3 generals, but 
of 5. Thus the current approach is self-defeating. 

36. Apparently field grade officers on B/I's seem less cowed by the ARs and 
exercise some modicum of independent judgment. See annex C, part 11, the case 
of a recently integrated RA officer heard by such a board; and note (par. 31, 
above), that  the last 12 cases where retention was recommended by a B/I, none 
involved a B/I composed of general officers. 
2. No requirement for  findings wh.ere elimination recommended 

37. Par. 26a ( I ) ,  AR 635-105B, requires the B/I  to  make findings if it recom- 
mends retention, but not if it recommends elimination This makes the proceed- 
ing just a little harder for the respondent, i n  that  it throws the factor of lethargy 
into the scales against him, and thus may well be illegal in  depriving him of the 
"fair and impartial hearing" that  the law requires; see par. 52, below, and 
annex B. The point made here is that  the provision is  administratively self- 
defeating. I n  mixed efficiency and misconduct cases (e.g., Nos. 5, 15, 21, 24, 
and 25 in annex A) ,  a n  overall requirement for findings would, by narrowing 
the issues, greatly ease the task of the Review Board. 
3. Personnel factors i n  composition of boards 

38. As has been pointed out (par. 4 above), nearly 65% of all  RA officers 
appearing before the B/R a r e  retained. This figure is the more striking when 
it is remembered that  the membership of both the Removal Selection Board and 
the Board of Review for Eliminations a r e  drawn from the  same source, viz., 
BGs and MGs on duty a t  Hq D/A. Except for the happenstance of not being 
stationed in Washington, the statutory B/Is a r e  similarly staffed. All of these 
officers have essentially similar background, training, experience, and outlook. 
There is probably more continuity in  membership on the  Review Board, which 
has 3 permanent members, but this is a factor which normally would count 
against rather than for  respondents; a s  the old adage has  it, permanent jurors 
a re  convicting jurors. 



39. I n  the face of the essential identity of personnel from which the three 
boards a re  drawn, it is plain that  the high retention rate  reflects, not weak heads 
or  weak sisters a t  the B/R level, but weak cases passed by the screening board, 
and a shackling of judgment a t  the B/I level. These factors combine to shift  all 
responsibility to a higher level, with the result that, in  fact, the real screening 
and analysis of the cases is primarily done by the B/R. Moreover the impression 
from the fact that  the R/A retention rate  exceeds the non-RA retention rate  a t  
the B/R level, and from the further fact that  all  but one of the last 12 cases in 
which a B/I recommended retention involved non-RA officers, is that  the dis- 
crepancy noted reflects, not any discrimination against non-RA officers by the 
B/R, but rather the fact that  the non-RA cases have been more carefully sifted 
before they got to the B/R. In  the absence of more complete study of the figures, 
however, this impression must necessarily be regarded a s  tentative only. 

C. ASSUMPTIONS UNDEBLYING THE ELIMINATION PROCESS 

40. Throughout the studies, regulations, case records, and correspondence that  
deal with various aspects of the elimination process, there appear stock phrases 
that,  for a l l  the eminence of the persons using them, reflect extremely muddy and 
unclear thinking. 
41. "The Army has no room for  any but efficient and effective officers." I f  this 

means tha t  the obvious deadwood should be eliminated from the officer corps, no 
one can quarrel with the idea ; but the U.S. Army, like every other organization 
i n  every other field of human activity, will be composed of some people who a re  
less efficient and less effective than others, and, like other organizations, i t  must 
learn to  make do with a certain number of weaker members whose capabilities 
a r e  limited. It is too often forgotten that  promotion passovers effect a good deal 
of elimination of those who on the basis of current standards of evaluation have 
been found to be under par. 

42. I t  is generally recognized a t  this time that  elimination proceedings a r e  not 
a n  appropriate method for  a kind of R I F  of RA officers. The purpose of Title I 
of Public Law 810, a s  the  committee reports and hearings disclose, was not to 
consider comparative efficiency but rather to  eliminate the dregs-the inefficient. 
the  inept, and the substandard. It is undoubtedly true that  the last R I F  of EAD 
officers in  late 1957 separated from AD a number of reserve officers whose overall 
efficiency was higher than that  of some RA officers. But  it is  not feasible to 
t reat  both categories on the same footing, essentially because any attempt to do 
so would seriously impair the value of a n  RA commission. If all  a re  going to be 
thrown into the same pot when the Army is reduced i n  strength, why bother with 
a Regular Army commission a t  all? No single step, i t  i s  believed, would do a s  
much to destroy career motivation. 
43. The underlying philosophy of the 1955-1956 studies, now reflected in  the 

1957 ARs, is that  there is  a pressing need to eliminate officers. I t  was for this 
reason that  the "expansible Army" concept of the 1951 regulations (par. 4a, 
AR 605-200, 26 J a n  1951); to  the effect that  a larger Army can utilize less effi- 
cient officers than a smaller one, was  so indignantly rejected. But, however 
unpalatable the fact may be, there a r e  only limited numbers of outstanding 
people in any field, and if the Army ever again mobilizes, i t  will necessarily have 
to utilize the services of many thousands of officers who do not now and never 
will measure up  to the standards of the active Army of today. 

44. Consequently there should be f a r  more emphasis on the utilization of per- 
sonnel, on the improvement of performance on the part  of the lower half on the 
efficiency scale, on the constant exhortation of subordinates, and on warning 
officers when their efficiency appears to  be declining, than on the need o r  even 
the desirability of expanding the elimination program. And, a s  the analysis of 
cases in the present study has disclosed, the basic reason for  the high retention 
percentage in  elimination cases is  not that  too many cases a re  "beaten," but 
rather that  too many weak cases a r e  initiated. The weakness of the 1955-1956 
studies was that  they completely failed to esamine the screening process ; the 
fallacy of those studies lay in their assumptions that  (1) the screening process 
was dependable, that  (2)  every case selected to show cause therefore warranted 
elimination, and that (3) any case resulting in retention in consequence resulted 
from defects in the procedure subsequent to  screening. 
45. Thus, these studies complained that, too often, a respondent was able to 

secure letters from former commanders attesting to his worth with the result 

1 Contlnued through 18 June 1945 revision ; drapped in 1957. 
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that he was retained. The new regulations, see par. 16a(7), AR 635-105B, 
accordingly minimize the weight to be given such letters. But, a s  the case 
analysis in  Annex A shows, testimonials from recent commanders a r e  frequently 
more accurate guides to a n  oficer's worth than his OEI score and the generally 
slanted estimate submitted by the branches to the screening board. 

46. Those studies, and considerable official correspondence thereafter, stress 
that elimination proceedings a r e  "not punitive." I n  the sense that elimination 
does not have the same effect a s  a conviction for felony by a civil court, o r  a 
conviction by court-martial followed by dismissal with or without confinement, 
the statement is true. But, in fact, to eliminate a n  officer of over 15 years' 
service is to deprive him of vallfable retirement rights, and thus i t  is punitive in  
fact. Such a deprivation in pro e r  cases may be reviewed in the civil courts. 
Accordingly, i t  seems appropria'g to examine the legal aspects of certain fea- 
tures of the present elimination process. 

D. CONSIIIEBATIONS OF LEQALXTY 

47. Attached a s  Annex B is a brief, prepared for  submission to the U. S. Dis- 
trict Court for the District of Columbia in  the event that  i t  became necessary 
to challenge the legality of & elimination proceeding. Grounds .of alleged 
illegality will be set forth very summarily here; interestingly enough, in  each 
instance the feature said to be illegal is also administratively undesirable. 
1. Elimination for  specific acts of serious nzisconduct 

48. When Title I of Public Law 810 was first introduced, i t  provided that  the 
selection of any officer to show cause for retention "shall be based upon his 
failure to achieve such standards of performance a s  the Secretary of War shall 
by regulations prescribe, o r  on other good and szs.flcient reasons appearing to the 
satisfaction of the Becretarlj of War and of which the selection board is  ad- 
vised. The italicized clause having been stricken by the Committee, which then 
reported Title I a s  "a means of eliminating from the RA inefficient, inept, and 
substandard officers," i t  follows that Congress did not intend elilnination pro- 
ceedings to be used to rid the service of officers guilty of offenses punishable 
under the Articles of War  (and, later, under the UCMJ). "Standards of per- 
formance" to  remove the inefficient and inept does not include acts of miscon- 
duct, a s  the committee revision of the bill plainly shows. There is therefore a 
grave question whether "conduct unbecoming a n  officer," which has been tradi- 
tionally punishable by court-martial (old AW 95, now Art 133, UCMS), should 
be a ground for  elimination, a s  now:provided by par. 5b(13), AR 63%-105A, a s  
added by C4,30 Dec 1958. 

49. Moreover, since the eliminated officer is entitled either t o  all  retirement 
privileges or, if not eligible for retirement, to  an honorable discharge plus gen- 
erous severance pay, it is likewise plain that  Congress did not intend such bene- 
fits to be accorded officers guilty of misconduct. On this issue, legal argument 
and administrative policy a re  i n  accord. 
2. shifting the burden of proof'  

50. The shift in the burden of proof affected by Par. 8, AR 635-105B (quoted 
above, par  33), is not in  accord with the statutory mandate for "a fair  and 
impartial hearing," 1 0  U.S.C. 3782(b), particularly in  view of the evidence 
before the Congressional Committees tha t  the Army contemplated a R/I 
proceeding that "corresponds to  a regular trial in  a civil court, where a vital 
right is affected," "in the traditions of American justice." To urge that  the 
elimination procedure is  administrative rather than legal, or that  the B/I  
does not operate in a judicial light, begs the question; the statute requires 
"a fair  and impartial hearing:" all  administrative hearings a re  required to 
conform to minimum standards of fairness; and to shift the burden of proof 
(as  distinguished from the burden of going forward), simply on the basis of 
the one-sided and inadequate action of the screening board does not meet 
these requirements. This is even clearer where the convening authority has 
in effect directed the B/I  to find against the respondent, a s  in Case 10 of 
annex A. 

51. Here also, the legal and administrative considerations coincide ; shifting 
the burden of proof has in fact crippled the effectiveness of the R/I, has 
wasted the time of i ts  members, and has simply shifted the burden of decision 
to the B/R a t  the D/A level. 
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3. Failure to require findings 
52. The provision in par. 26a(l) ,  AR 635-105B, which requires the B/I to 

make flndings when it recommends retention but not when it recommends elimi- 
nation, is unfair to the respondent by making i t  easier for the board to hold 
against him, and hence in violation of the law's requirement for "a fair and 
impartial hearing;" and, as shown in par. 37, above, i t  is undesirable admin- 
istratively because, in a mixed case, it fails to narrow the issues and thus 
places a greater burden on the B/R. 
4. Risk involved in the present system 

53. In view of 10 U.S.C. Secs. 1162 and 1163, there is  no legal obstacle to 
the elimination of non-RA officers because of misconduct, but in view of 
numerous provisions for equality of treatment as between RA and non-RA, 
and in view of the normal inclination of civil courts to review administrative 
proceedings for essential fairness, i t  is believed that the considerations outlined 
in pars. 48-50 apply to all eliminations. 

54. It is understood that the issues discussed in annex B and briefly sum- 
marized in pars. 46-51 are presently under consideration by TJAG, and that 
no conclusion has yet been reacqed there. There is no need a t  this juncture 
to pursue the discussion further. The important point for DCSPER is that 
a JAG opinion contrary to the opinions expressed in annex B will not in any 
sense guarantee that a U.S. District Court will uphold the present procedures, 
and that if a Federal court holds those procedures to be illegal because in 
violation of the statute, the result will be that every o5cer heretofore sepa- 
rated thereunder will be free to bring suit in the Court of Claims for back 
pay on the basis that his elimination was improper. 

55. Whether or not i t  is desirable to run such a risk is essentially a com- 
mand decision. But inasmuch as  each of the features of doubtful legality is 
also of questionable desirability as a matter of policy, there appears to be 
no compelling reason for taking any risk whatever in this area. 
5. OASA directive to Board of Review 

56. A letter from the former ASA(M&RF) to the B/R, subject: Finding of 
Moral or Professional Dereliction in Certain Elimination Cases, 23 May 1957 
(tab 4),  reads in pertinent part as follows : 

"As guidance : 
"a. Elimination involving reasons stated in subparagraph 5b (1) through 

( 5 ) ,  AR 635-1058, will be regarded as  conclusively indicating moral or pro- 
fessional dereliction. 

"b. Elimination involving reasons stated in subparagraph 5b (1) through 
(5), AR 635-1058, may be regarded as moral or professional dereliction 
when correction of the particular deficiencies is  within the control of the 
individual." 

57. Reasons (1) through (5) involve eficiency; the remainder are as 
follows : 

(6) Repeated failure to meet personal financial obligations. 
(7) Mismanagement of personal affairs detrimentally affecting perform- 

ance of duty. 
(8) Same, to the discredit of the service. 
(9) Intentional omission or misrepresentation of facts in official s t a t e  

ments. 
(10) Acts of intemperance and/or personal misconduct. 
(11) Homosexuality. 
(12) Apathy, defective attitudes, or other character or behavior orders. 

58. The letter in question has a t  least two doubtful features. 
( a )  First, it would be very hard to establish that causes ( lo) ,  ( l l ) ,  and (12) 

listed just above represent situations where, in fact, "correction of the particular 
deficiencies is within the control of the individual." Certainly alcoholism and 
a good deal of homosexuality nre essentially health disorders that are as little 
under the control of the individual as cancer, arthritis, heart disease, TB, or 
insanity. Similarly, when does an officer's "mismanagement of personal affairs" 
really establish dereliction? Compare Case 5 in annex A, and the domestic 
trouble there involved. 

(b) Second, an intimation by higher authority that certain factors are to be 
regarded as  "conclusive" does not lose its force by being labelled "guidance." 
Similar directives in court-martial cases have regularly resulted in reversals by 
the Court of Military Appeals on the ground that they represented improper 
exercises of "command influence." 
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59. It is not to  be expected that  a civilian court will take a more charitable 
view of the letter in question, which accordingly renders potentially vulnerable 
virtually every non-RA case in  which the B/R has made or will make a finding 
that "moral or professional dere1iction"is present. 

60. If the letter were withdrawn, this very real danger would be averted. It 
should either be withdrawn, o r  else rewritten in  the light of the foregoing com- 
ments, with, in any event, the word "conclusively" omitted. Indeed, it would 
seem that  a board of five general officers, all  of more than twenty, and some of 
over thirty years commissioned service, a r e  fully competent, by reason of intelli- 
gence, integrity, and experience, to determine without guidelines or outside 
assistance whether particular conduct does o r  does not constitute "moral o r  
professional dereliction" on the part of the individual concerned. 

IV. CONCLUSIONS 

A. BASIC CAUSE8 OF HIGH RETENTION RATE 

1. The present high retention rate  i n  elimination proceedings is  the result of 
two factors : 

( a )  Inadequate screening before respondent is  ordered to show cause. 
( b )  Inadequate consideration a t  B/I level. 
2. The present high retention rate  in elimination proceedings is not the result 

of a different class of personnel or of a different outlook a t  the  B@ level. 

B. BASIC CAU8ES OF INADEQUATE BCREENING 

3. Ina'dequate screening before respondent is ordered to show cause results 
from a combination of factors, a s  follows : 

( a )  Questionable approach in these respects : 
( 1 )  Undue reliance on low OEI scores. 
( 2 )  Reliance on presentations made to screening boards by OAD and 

CMBs of Tech Services, which in fact a re  generally non-objective and often 
heavily slanted against prospective respondents. 

( b )  Lack of professional assistants to  help screening boards to scrutinize OAD 
and CMB presentations. 

( c )  Failure to require cross-checks on recommendations, viz : 
(1) Failure to ask for evaluation from field when OAD or  CMB initiates 

elimination because of low OEI. 
( 2 )  Failure to require field to reevaluate relieved officer after fair  trial in  

reassignment when field initiates action. 
(3) Failure to ask for legal analysis of ACSI reports alleging nisrepre- 

sentation or concealment of court proceedings. 
(d)  Application of unsound disciplinary standards in  elimination cases, viz : 

(1) Using elimination a s  substitute for trial by court-martial. 
( 2 )  Using elimination where CO by acting under Art 15 has determined 

offense or  offenses to  be minor. 
(e)  Application of unrealistic standards in  case of: 

( 1 )  Omission to disclose old punishments for minor offenses. 
( 2 )  Omission to disclose old VD cases. 

( f )  Elimination Selection Board, which initiates show cause orders in cases 
of probationary RA and non-RA officers, seems additionally handicapped .in 
exercise of objective judgment because i ts  members a r e  outranked by heads of 
Combat Arms Branches in  OAD who initiate recommendations. 

C. BASIC CAUSE OF INADEQUATE CONSIDEBATION ATB/ I  LEVEL 

4. Inadequate consideration a t  B/I level, particularly in  RA cases, i s  result of 
shackling B/I's judgment by directives in current ARs, which sometimes a r e  
supplemented by specific directions by convening authority. 

D. LEGAL CONSIDERATIONS 

/ 5. There exists a substantial question regarding legality of these features of 
Present elimination process : 

1 ( a )  Resort to  elimination in case of RA officers charged with specific, serious 
acts of misconduct that  a re  triable by court-martial. 

( b )  Shifting burden of proof to  respondent a t  B/I  level. 
( c )  Requiring findings by B/I only in  cases where retention is recommended. 



6. Foregoing legally doubtful features a r e  also in each instance administra- 
tively undesirable : 

( a )  RA officer guilty of serious misconduct should not receive retirement or 
honorable discharge with severance pay, which a r e  only alternatives in  elimina- 
tion cases. 

( b )  Shifting burden of proof shackles judgment of B/I members, turns 
them into rubber stamps, and shifts responsibility for  case to, and takes up 
time of, flve general officers on the B/R. 

( c )  Failure to require flndings by B/I that  recommends elimination results 
i n  burdening B/R with issues and evidence tha t  B/I may have resolved in re- 
spondent's favor. 

7. Present OASA directive to B/R in ncz-RA cases contains expressions sus- 
ceptible of being construed a s  direction to convict, and hence might well make 
such cases vulnerable if challenged in civil courts. 

E. LESSENING OF EMPHASIS ON ELIMINATION 

8. Energy now expended on elimination cases would be more profitably em- 
ployed i n  career management, supervision, and corrective improvement of 
officers in  lower efficiency brackets. 

V. RECOMMENDATIONS 
1. Adminiatrathe 

( a )  Retention Selection Board should be assigned experienced and knowl- 
edgeable officer, preferably with legal training, t o  act a s  Executive Officer, 
and  to scrutinize presentations made by OAD and career branchesr of Tech 
Services. 

( b )  Elimination Selection Board should be given similar professional assist- 
ance. 

( c )  General officer should be detailed a s  permanent president of Elimination 
Selection Board. 
2. PoZicy directives 

( a )  Every recommendation for  elimination initiated by OAD or career 
branches of Tech Services should, before consideration by screening board, be 
routinely referred to officer's current commanders for ( 1 )  special ER, ( 2 )  
evaluation of potential, and ( 3 )  recommendation a s  to  whether show cause 
order should be issued. 

( b )  No recommendation for  elimination initiated in  the field should be con- 
sidered by the screening board in  the absence of officer's reassignment and 
reevaluation after fair  trial in  such reassignment. 

( c )  No recommendation for elimination of RA officer on basis of speciflc 
acts of serious misconduct punishable by court-martial should be processed by 
the screening board. 

(d)  No recommendation for elimination based on two Art 15 punishments 
should be processed where CO acting under Art 15 had option of preferring 
charges and recommending trial. 

( e )  Every recommendation for elimination based on report by ACSI opera- 
tives concerning alleged acts in, or punishments by, civil courts should be 
routinely referred to TJAG for analysis. 

( f )  No recommendation for elimination based on alleged concealment of 
punishment, civil or military, for minor offenses more than five years previously 
should be processed. 

( g )  No recommendation for  elimination based on alleged concealment of VD 
should be processed. 

( h )  OAD Policy Implementing Instructions NR 30-43, Personnel Actions- 
Elimination and Relief from Active Duty, 15 Dec 1958, should be revised, not 
only to reflect the foregoing views, but also to eliminate present emphasis on 
every item of stale misconduct. 

( i )  OASA Guidance Letter to B/R should either be withdrawn or else re- 
vised to eliminate word "conclusive," and to emphasize that  ultimate deter- 
mhations rest in  the sound but uncontrolled discretion of the B/R. 
3. Rewision op r e g u l a t i m  

( a )  AR 635-105 A & B should be extensively revised, with particular refer- 
ence to  the following : 

(1) Delete all  references to  burden of proof shifting to respondent. 
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(2)  Require boards of inquiry to make findings a s  to proof o r  disproof 
of each allegation. 

(3)  Delete all  references to show cause order a s  a "determination" of the 
allegations made. 

(4) Restate principle that  elimination will not be used a s  a substitute 
for disciplinary action. 

(5)  Emphasize that  two Art 15 actions do not constitute recurrent 
misconduct. 

(b )  Establish five year statute of limitations for minor punishments, af ter  
which they need not be referred to by officer concerned, and will not be made 
basis of personnel actions. 

(c )  Establish policy that  no personnel actions will be predicated on inquiries 
regarding VD. 

(d) Revise promotion regulations to  provide that, when officer in  zone of 
consideration is ordered to show cause, action on promotion will be suspended 
to await final outcome of elimination proceeding, and such period of suspension 
will not be considered a passover. 
I,. Basic policy reor ien ta t im 

(a )  Shift emphasis in  personnel field from elimination to utilization, improve- 
ment, and career management of officers in lower efficiency groups. 

(b)  Continue efforts to modify present efficiency reporting system, with p a r t i c  
ular reference t o  : 

(1)  Providing a system which does not require double-talk and inflation 
of reports to protest subordinates who though competent a r e  not out- 
standing. 

(2 )  If numerical scoring system must be retained (and apparently it 
must be), then modify so that  numerical score will reflect only observable 
performance of assigned duties. 

VI. COORDINATION 

1. Subject-matter of study was discussed with Senior Member and Recorder 
of Army Board of Review for Eliminations; Asst JAG, Military Affairs; R e  
corder, Retention Selection Board ; members of PAD, P&RD, C&SD in DCSPER ; 
and Gens Mather, Bond, and Stoughton. 

2. I n  view of limited time available, further coordination could not be effected. 
If this study is  to be further staffed, coordination should be sought in the fol- 
lowing areas : TAG0 ; TJAGO ; OAD ; Pres, RSB ; Pres, ESB ; Pres: ACRB. 

3. As a matter of completeness, USAF experience with ellmlnation system 
should probably be examined ; 10 U.S.C. Sees. 8781-8786 a re  same a s  correspond- 
ing Army provisions, and derive from same source, viz., Title I of P.L. 810, 80th 
Congress. 

FREDERICK BERNAYS WIENER, 
Colonel. JAGS. USAR. 

Attachments : 
Annex A: Analysis of 28 recent elimination cases in  which the Army Review 

Board recommended elimination. 
Annex B : Illegality of (1)  employing administrative elimination procedure in  

cases of RA officers charged with misconduct and of (2)  present regulations 
shifting the burden of proof to respondent after h e  has been directed to  show 
cause. 

Annex C : Last 12 cases in  which a Board of Inquiry has recommended reten- 
tion ; analysis of the single RA case therein included. 

Tab 1 : Separation of RA officers under elimination procedures, 1948-1957. 
Tab 2 : Sewration of officers under elimination procedures. 1958. 
Tab 3 :  'OAD, Policy Implementation ~nstru&ions 30-43, Elimination and 

Relief from AD, 15 Dec 58. [Omitted from this copy.] 
Tab 4 : Ltr, OASA, 23 May 1957, Finding of Moral o r  Professional Dereliction 

in Certain ~ l imina t ion  cases. 

1. Request was made to the Army Review Board for  Eliminations for a list 
of the last 25 cases in  which that  Board had recommended retention, and t h e  



proceedings in those cases, insofar a s  available from TAG, were examined. 
Thereaafter 10 additional RA cases were requested, and the files (except for 
those of 4 CWOs) were also examined. 

2. The cases tha t  were examined a r e  here divided into RA and non-RA; 
within each group they a r e  arranged in order of rank ;  and within each grade 
they a r e  arranged alphabetically by branch. 

3. A key to the  individuals' names and service numbers is available, but for 
obvious reasons is not made a par t  hereof. 

PART I. REGULAB ARMY OFFICERS 

Case No. 1: Colmsl, Artillery 
Prior service.-16 years active commissioned service. Commissioned, NGUS, 

1936-1941 ; EAD 1941-1946 ; integrated RA 1946. WW 11, ASF and OPD, WDGS. 
LM and OLC. Graduate C&GSS and AFSC. 

Initiator of proceedings.-Arty Branch, OAD. 
Grounds.-Lower 1 %  of OEI ; mediocre service ; defective attitude. 
Summary of evidence.-Nervous perfectionist ; allegations of being anti-social 

proved to be allergy to tobacco smoke; many indications of competent service; 
adverse remarks covered short periods, expecially service a s  Deputy of US mis- 
sion to Soviet Zone of Germany, where conflicting directives from several sources 
mere common; a t  time proceedings were instituted was doing excellent job as  
SAA to North Dakota NG; numerous favorable comments by general officers, 
including Generals W. B. Palmer and C. K. Gailey ; B/I  out 6 minutes, B / R  out 
25 minutes. 

Comment.-OEI figure did not present accurate estimate of officer's worth to 
service. 

Evaluation.-If field report had been required on receipt of OAD recommenda- 
tion, case would in  all  probability not have been processed further. 
Case No. 2: Colonel, Dental Cwps 

Prior service.-16 years active commissioned service. Early Inf-Res commis- 
sion on graduation from college, then Dental-Reserve commission after dental 
school ; EAD in WW 11, short interruption, integrated RA in 1947. 

Initiator of proceedings.-CMB, SGO. 
Wounds.-Lower 170 of OEI ; reached zenith of potential ; failure to exercise 

necessary leadership. 
Summwg of evidence.-ER comments were "uncooperative social attitude," 

"negative personality ;" "lacks force." Comments also weze "professionally 
competent" and "dental service superior." Adverse comments were by lay officers 
(CGs and Dep CGs of isolated post) ; elimination recommended by MC officer in  
SGO. Respondent received no indication of inefficiency. Had in fact made 
imofessional contribution to dentistry. and had in dutch-uncle fashion broueht 
drafted dentists in  line so that  theyperformed properly. B/I out 15 minutes, 
B/R out 15 minutes. 

Comment.-OEI figure misleading, particularly because it did not reflect com- 
ment of adverse raters that  respondent provided superior professional service. 
Also, expression in AR that  "officer has reached his zenith of potential" is par- 
ticularly misleading a s  applied to dentists ; a s  of 28 February 1959, there were 98 
RA Colonels DC, permanent and temporary, and 4 dental generals ( 3  after FY 
1959) ; on the face of the figures, therefore, most dentists reach their zenith when 
they a re  promoted to colonel. 

Evaluation.-This case had its danger signals flying : Low OEI due to ratings 
by laymen, ERs showed respondent was professionally competent, recommenda- 
tion for elimination was made by a doctor, not a dentist. If screening board had 
requested a n  evaluation by the DC generals, case undoubtedly would have been 
stopped then and there. 
Case No. 3: Colonel, Or&nance Corps 

Prior service.-26 years commissioned service; USMA 1932; 8s and BSM in 
WW 11. 

Initiator of proceedings.-Ord Br, O D .  
Grounds.-Lower 1Yo of OEI ; failure to  keep pace ; failure to  discharge assign- 

ments. 
Summary of evidence.-Ordnance officer since 1911, Division Ordnance (MBcer 

in  WW 11, later graduate of Comptrollership course a t  Syracuse U. Then 
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assigned a s  Comptroller a t  Redstone Arsenal ; relieved ; sent overseas ; assigned 
2s Comptroller KMAG, to teach Koreans cost accounting. I n  respondent's words. 
'.I find that my entire problem is the result of statistically low rating scores 
leceived while I was in  the specially directed assignments as  a comptroller." 
Did not examine own ERs, never advised regarding adverse reports. One of 
adverse raters submitted favorable statement, saying, "If Colonel X is un- 
acceptable for active duty now, he has been unacceptable for active duty for 26 
sears." Impression that this is case of Ordnance Officer nialassigned to com- 
l~trollersllip assignments is dispelled by testimony and statements in  file in- 
dicating respondent was a topflight comptroller, but had difficulty introducing 
new financial concepts into installation primarily interested in  production, and 
into foreign army knowing nothing of costs and caring even less. B/I out for  
3% hours (including lunch), B/R out 30 minutes. 

C1onzment.-Striking instance of OEI failure to  reflect either officer's capabili- 
ties, or result of possible malassignment consequent on change of MOS, or  clash 
that results when dedicated perfectionist undertakes t o  impose a n  unsettling 
D/A directive on officers of higher rank accustomed to a simpler and less burden- 
some system. 

Eorcluation.--If screening board had called on respondent's last few field com- 
manders for  special repor~ts, or had asked OCA t o  appraise respondent's comp- 
trollership efficiency from the comptroller's point of view, extremely unlikely 
whether lhis proceeding would have been instituted. Present case also one that  
\\-as flying danger signals. 
Case No. 4: Colonel, Quartermaster Corps 

Prior service.-18 years commissioned service; USMA 1940 ; permanent Major ; 
temporary Colonel. 

Initiator of proceedings.--CMB, OQMG. 
Grounds.--"Acts of personal mismduct ,"  based on voluminous and verbose 

accusations made by respondents estranged wife and her two daughters. Accusa- 
tions covered every spat and tiff in 8 years of married life, but most serious 
charges were adultery and two alleged indecent assaults on 17 year old daughter. 

Strmmar~( of evidence.-Couple married in 1958, wife had three children by 
prior marriage, respondent adopted them. I n  later years, fairly stormy home 
sessions: these were alleviated by wife receiving psychiatric care. Early in 
1986. wife announced intention of leaving (for religious reasons), which she did 
n-ith all  children in June. Respondent made arrangements for ample support, 
but in 1957 negotiations for property settlement broke down. Wife and daughters 
then made accnsations. Respondent denied them. Enlisted polygraph operator 
tested one daughter, asking "Did X (surname only) do this?', and determined 
daughter was truthful. Respondent refused to submit to polygraph test on 
advice of counsel, case then submitted, and respondent required to show cause. 
Some indication this was done because statute of limitations had run on court- 
martial charges. 

Long B/I hearing, which developed accusers' self-contradictions,, and inherent 
improbability of accusations ; Polygraph experts also challenged enlisted opera- 
tive's interpretation. Respondent had high OEI, was in  vital QM job, and strongly 
supported by his CG, who knew both respondent and wife. B/I nearly hours. 

At B/R, three general officers appeared as  character witnesses for respondent; 
latter also testified ; summing-up by counsel analyzed evidence and exposed 
inconsistencies and contradictions. B/R, out 9 minutes. 

Comnzent.-If respondent had in fact made indecent assaults on his teen- 
age daughter, he should have been tried and sentenced to dismissal and confine- 
ment, not eliminated with honorable discharge and $10,000 severance pay. Brief 
in Annex B was prepared to challenge this case in civil courts if necessary, on 
grounds elimination not authorized for specific acts of misconduct. 

At present (see par. 9a (3) ,  AR 15-6, added by C2. 15 J a n  l959), polygraph 
material would be inadmissible a t  any stage. Quite apart  from legal question. 
as a matter of sound policy, allegations such a s  were made here should either 
be tried by court-martial or dismissed. 

Evaluation.-Fact that  statute of limitations had run, because accusations not 
previously brought to attention of military authorities, should have warned 
screening board that  case was suspect. If incidents had actually occurred, vic- 
tims undoubtedly would have complained immediately. 



Case No. 5 : Lieutenant CoZoneZ, Corps of Engineers 
Prior service.-18 years active commissioned service. ROTC commission 1940 ; 

Thomason Act, 1940-1941; RA since 1941. With OSS behind lines in  China, 
WW 11, LM with V, BSM with V. 

Initiator of proceedings-CMB, OCE. 
Grounds.-Lowest 6% of OEI, seven years downward trend, 2 passovers for 

temporary colonel; (1 )  unacceptable standard, (2)  failure to exercise leader- 
ship, (3)  mismanagement of personal affairs. 

Summary of evidence.-While on ROTC duty, clash with PMS&T on grounds 
involving veracity; respondent's wife interfered; later reported "turbulent 
marital life, subsequent acceptance of wife's abuse, dominated by wife." Couple 
then had 4 children, harmony apparently restored thereafter, now have 5. Prior 
to B/I hearing, respondent asked for  polygraph test ;  administered by same EM 
a s  in Case No. 4, who, in questions, referred to PMS&T, a full colonel, simply 
by surname, and concluded respondent was truthful. While a t  TEC, Fort Bel- 
voir, respondent became interested in  rocketry, and participated in  this activity 
to greater extent than immediate superior liked. Considerable disparity be- 
tween rater's numerical evaluations and extremely complimentary adjectival 
comments by MG Tulley, CG, B/I  out 19 minutes. Gen Tulley appeared as 
witness for  respondent a t  B/R, B / R  out 30 minutes. 

Comment.-If AR had required B/I to  make findings, it might h a r e  eliminated 
"mismanagement of personal affairs," a n  allegation based on old and hence 
necessarily stale incident, from further consideration by B/R. Apart from that, 
plain that  OEI did not correctly reflect officer's value. 

EvaZuatim.-If CG, TEC, where respondent was serving when proceedings 
were initiated, had been called on for  evaluation, there would have been no 
proceedings. Fact that  OEI was said to be lowest 670, instead of the usual 
lowest 170 or 270 of these cases, should a t  least have raised someone's eyebrow, 
and fact that  elimination recommendation spoke of "7 years downward trend" 
should have raised a doubt: why wait 7 years? Substantial disparity between 
case a s  presented by OCE, and adjectival comments of CG, TEC on the ERs on 
which case rested. Case also suggest undesirability, not to say futility, of 
delving into officers' husband-wife relationships. 
Case No. 6 : Lieutenant Colonel, Finance Corps 

Prior service.-15 years active commissioned service. 6 years NGUS enlisted, 
then NGUS commissioned, EAD 1942, integrated 1947; 24 years total commis- 
sioned service, active and inactive. 

Initiator of proceedings.-CBIB, OCIi'in. 
Grounds.-Consistently low OEI since 1951; now lower 270, actually next to 

last  in grade, branch and component; one passover for colonel; allegations, 
(1)  unacceptable record of efficiency, zenith of potential ; (2) failure to keep pace. 

Summary of evidence.-Finance officer of mild disposition, said to be anti- 
social, "quiet." At B/I, a Major General, former CG, Finance Center, Indianapo- 
lis, testified a t  length regarding respondent's value to  service, and expressed 
opinion he had not reached zenith. B/ I  out 40 minutes, B / R  out 10 minutes. 

Comment.-A typical instance of the shortcomings of the OEI a s  a n  indes 
of a n  officer's value to the service, and also a typical instance of a career branch 
jumping on those a t  the tag end of the procession. As to officer's personal at- 
tributes, the obvious question posed is, just how much of a personality does a 
Finance Officer need? 

Evaluation.-Possibly the fact that  OEI had long been low should have raised 
a question : Why wait so long? Field report might have helped. 
Case No. 7 : Lieutenant ColoneZ, Infantry 

Prior service.-Over 17  years active commissioned service: RS, 2 BSMs, 
and P H  in WW I1 ; failed to complete C&GSS ; 1 passover for temporary Colonel. 

Initiator of proceedings.-Infantry Br, OAD. 
Grounds.-Lower 170 of OEI, warning in March 1956; zenith of potential; 

failure to keep pace. 
Summary of evidence.-ER's state, "diamond in the rough-good troop man ;" 

"reached his peak some years back ;" "probably longer on talk than on perform- 
ance." "Quality of performance picked up  after proceedings instituted; major 
general presented letter, respondent was fine combat soldier. Glowing report by 
colonel who had been in same WW I1 unit:  "I would be happy to have him serve 
under me in combat, and I would be happy to serve under him in combat." 



Comment.-Probably a borderline case, but fact that  respondent picked up 
after show cause order issued shows, had not in fact reached zenith. Possibly a 
field report would have made proceedings unnecessary. 

Evaluation.-An officer who won a Silver Star  in combat cannot, a s  a practical 
matter, be eliminated for inefficiency unless he is utterly and demonstrably 
hopeless, which this respondent was not. 
Uase No. 8 : Lieutenant Colonel, Military Police Corps 

Prior service.-15 years active commissioned service. OCS, 1943, RA 1947. 
Actually, highest grade on EAD was 1st  L t ;  Captain on terminal leave; inte- 
grated February 1947 a s  Captain, permanent lieutenant colonel January 1949 
on basis of then policy of promoting on basis of age. 

Initiator of proceedings.-CMB, OPMG 
Grounds.-Low OEI, actually low man in grade, branch and component. 

Passover, Colonel AUS, 1950. 3 passovers, Colonel RA, in  1954, 1955, and 1956. 
(1) Zenith of potential, (2)  failure to keep pace. 

Summary of evidence.-Faced show cause boards in  1952 and again in  1954, 
retained by action of B/I in  each instance. Immediate superior, G1 of KMAG, 
testified in  his favor and against elimination, before B/I. B/I out 36 minutes. At 
B/R, respondent not present, but counsel showed, AEI had been steadily increas- 
ing since last show cause proceeding. B/R out 10 minutes. 

Comment.-Promotion from permanent captain to permanent lieutenant 
colonel i n  13  months is less than fair  to officer concerned, particularly when 
highest previous grade on AD was 1st lieutenant. I n  view of two prior elimin- 
ation proceedings, this was simply case of harassing the low man on the 
totem pole. 

Evaluation.-Harassment should have been evident, and should have, but 
did not, suggest request for report from field regarding performance in current 
assignment. Case seems instance where elimination proceedings improperly 
used to amend OPA, namely, to eliminate on basis of repeated passovers to per- 
manent colonel when law still does not recognize that  fact a s  ground for sepa- 
ration from AD. 
Case No. 9: Lieutenant Colonel, Afilitary Police Corps 

Prior service.-Over 17 years commissioned service; awarded 8 battle s tars  
and a n  arrowhead i n  WW 11. 

Initiator of proceedings.-CMB, OPMG 
Grounds.-Lower 3% of OEI ; "manner of pfxformance generally unaccept- 

able since 1951"; (1)  zenith of potential, (2)  failure to keep pace. 
Summary of evidence.-Remarks on ERs : "Operates rather than plans," 

"impetuous," "rubs people the wrong way," "mistakes from the head, not from 
the heart," "lacks good judgment." One period when comments were adverse 
involved conflict of loyalties between theater PM and Hq of which respondent 
was PM. One indorser noted, "with division in combat, and eligible to  return 
to ZI, chose latter." CMB, OPMG erred in stating respondent had no combat 
service. B/I out 1 hour 8 minutes af ter  sitting very late; B/R out 10 minutes. 

Comment.-Examination of ERs  shows considerable divergence between 
adjectival and numerical ratings ; recommendation for  elimination did not fairly 
present officer's record. Also, greatest difficulty seemed to stem from failure 
to instruct officer that  his loyalty r a n  to immediate commander and not to  
chief of service a t  Theater Hq. Fact B/R was out only 10 minutes indicates case 
was not really on borderline. 

Evaluation.-In part, OEI breakdown, although 1958 recommendation for  
elimination on basis of "manner of performance generally unacceptable since 
1951" should have signalled a warning. I f  so, why such a long delay? 
Case No. 10: Lieutenant Colonel, Ordnance Corps 

Prior service.-17 years active commissioned service. ORC 1930; EAD 1941- 
1946, six months' gap ; integrated 1947; poor record, C&GSS. 

Initiator of proceedings.-Or Br, OAD 
Grounds.-Declining OEI since 1952; (1 )  zenith of potential, (2) failure to 

keep pace. Lower 1% of OEI. 
Summary of evidence.-Contlicting comments on ERs ; eg., "making progress 

in his work, making great effort to  rectify his weaknesses;" "vorks hard-in- 
clined to be easy going" (both these remarks in  a single comment) ; in  1952-1953, 
"high potential." Several rating officers testified for  respondent, recommend- 
ing retention, and one that  his overall performance of duty was excellent. B/I  



was virtually directed by convening authority to eliminate, in  letter reading: 
"It is particularly important to bear in mind that, under present directives 
governing eliminations, a case is finally forwarded to a board of inquiry only 
after the D/A has determined by a careful screening of the individual's record 
that  he does not meet prescribed standards and therefore should be eliminated 
from the service." B/I out 29 minutes. B/R had later ERs before it, also 
charts showing adjectival ratings on all ERs a s  opposed to OEI numbers. 
B/R out 15 minutes. 

Comment.-This is  virtually a laboratory example of how a rating officer ~ h o  
uses language in i t s  dictionary meaning, and attempts to say that  the rated 
officer's performance is excellent, and that  he should be retained is, by conversion 
to OEI numbers, made to lay the foundation for that  officer's elimination. Other- 
wise stated, there is  no correlation between a n  honest use of adjectival ratings 
and the resultant OEI. Convening authority's letter to B/I, apart  from question- 
able legality, turns B/I into mere rubber stamp. Moreover, the statement in that 
letter that  the respondent's record has been subjected to "a careful screening" 
is, a s  the cases considered i n  this survey show, not t rue i n  fact. 

EvaZ?ration.-Possibly the statement that  respondent's OEI had been de- 
clining for 6 years should have alerted the screening board. If field reports from 
recent commanders had been requested, case might not have been submitted. 
As the case stands, it offers a s tark demonstration of how the  imperfections of the 
OEI, the apparent reluctance to look beyond those figures, and the finality that  is 
read into the original adverse impression a s  i t  moves along, result in waste motion 
involving the time of 8 general officers and in harassment of and consequent 
injustire t o  the individual, in what  is not in  any sense a doubtful case. When 
the E/R recommends retention after only 15 minutes, i t  is proof that the pro- 
ceedings should never even have been started. 
Case No. 11: Liewtenant Colonel, Quartmmaster Corps 

Prior sovice.-Seventeen years commissioned service. USMA 1941, preceded 
by 2 yrs a s  EM. one of these a t  the West Point Preparatory School. 

Initiator of proceedings.-CMB, OQMG. 
Wozcnda.-Lower 1% of O E I ;  (1) failure t o  keep pace; (2) low efficiency, 

zenith of potential : (3) apathy land defective attitude. 
Sumrnaqt of evidence.-Allegation (3) above, based on respondent's failure 

to  come to Washington a t  suggestion of OQMG to review his records. At B/R 
hearing, respondent showed, these communications pointed out no deficiencies. he 
thought suggestion routine, and a s  agency was busy, his CO advised postponinq 
visit. ERs in case consistently and repeatedly characterize respondent a s  "quiet." 
While on duty in First Army Area, respondent studied law a t  night; some 
superiors remarked he  was spending too much time on legal studies, others 
noted that  such studies represented commendable effort in  QM officer engaged 
in procurement activities to improve himself professionally. Several rating 
officers testified that  respondent was "average" officer. B/I  out 56 minutes, B/R 
out 20 minutes. 

Comment.--Another Laboratory example demonstrating that  if an officer is 
honestly rated a s  "average," he winds up in the lower 1% of OEI. As respond- 
ent's defense counsel said, "The OEI system should be called on to show cause why 
it  should not be eliminated from the Army." 

EvaZuation.-This is probably a case where there was little if anything to 
warn the screening board that  the OEI was completely niltrustworthy in giving an 
"average" officer a score that  was very f a r  below average. Possibly a perceptive 
and open-minded reviewer wonld have required respondent to explain why he 
did not come down to examine his records before charging him with "apathy 
and defective attitudes." But  this may be only the wisdom of hindsight. 
Case No. 21:  Lieutenant CoZoneZ, Transpwt@tion Corps 

Priol- 8rruice.-16 years commissioned service. 1 ;rear XGUS EAI) 1942-1946 
six months' gap, integrated RA 1947. Squenked by CCGSS, with recommenda- 
tion against further schooling. 

Jnitiator of proceedings.-CMG, OCT 
&o~tnds.-Lower 2% of OEI, passed over for Colonel, RA, low standine a t  

C&GSS ; (1) zenith of potential, (2) failure to keep pace with contemporaries. 
Bummarv of evidence.-Repeatedly and consistently characterized a s  ''quiet" 

on ERs ; other comments, "deceptively mild :" "easily swayed by subordinates, but 
division ran well," Frequently ill : testimony showed he was victim of sinusitis. 
and generally assigned to areas where climate particularly hard on sinus suf- 
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ferers. When proceedings started, was on TJSAR duty ; superiors and trainees 
(including a BG, USAR) testified he was doing good job. B/I out 36 minutes. 
B/R record suggests, respondent made a good appearance and forceful impres- 
sion while testifying on his own behalf. B/R out 20 minutes. 

Comment.-Case of OEI failure, i.e.. where numerical ratings failed to reflect 
either the officer's worth or the fact that one of his great difficulties was a sinus 
condition a t  a New England station. 

BvaZ~tation.-Probably a borderline case, but for the favorable persona! impres- 
sion respondent appears to have made on the B/R. But  if screening board had 
called on field for report and evaluation, proceedings might never have been 
commenced. 
Case No. IS: AIajor, Quartermaster Corps 

Prior service.-15 years comiaissioned service. 6 years EM, NGUS ; conlmis- 
sioned 1943, integrated into RA 1949 following conlpetitive tour. 

Initiator of proceedings.-CMB, OQMG 
Grounds.-Zenith of potential ; declining OEI, bottom of branch. 
Bummary of evidet~ce.-Respondent had a few poor reports, x~hich lowered his 

OEI very substantially. OQMG prepared a summary that  emphasized every 
unfavorable feature, including his failure to complete the enlisted course a t  the 
QM School, sonle 16 years earlier. Summary stated, "His moral character is  
apparentlg beyond reproach" (italic not in original). B/I out 3 nlinutes. At 
B/R level, pointed out respondent was only 22 months f r m i  retirement. B/R 
out 7 minutes. 

Comment.-Another instance of a n  average officer, rated honestly, and then 
kit by some unfavorable report, with a resultant sub-basement OEI. Also, strik- 
ing example of an unfair summary by the career branch of the officer's service. 
Possibly a sympathy case, but in borderline cases B/R generally stays out longer 
than 7 minutes. 

Evaluation.-Only way screening board could have avoided being impaled on 
the inaccuracies of OEI evaluation would have been ( a )  to call for special report 
from the field to evaluate respondent and (21) to  have its own staff review the 
OQMG evaluation for accuracy and fairness. 
Case No. I$: Yajor, Signal Corps 

Prior service.-16 years active commissioned service. EM, NGUS, 194@1941; 
2d Lt, ORC, EAD, 1941 ; integrated RA 1947. 

Ini t iutw of proceedings.-CMB, OCSigO 
Grounds.-Lowest OEI of grade branch and conlponent ; twice passed over for 

temporary L t  Colonel; therefore in  accordance with D/A policy, brought before 
screening board. 

Summary of evidence.-Good electronics technician, not much interested in  
administration; received Art. 15 punishment for failure t o  report a theft of 
switchboard by indigenous personnel. (Respondent recovered the property, but 
did not report the incident.) Considerable testimony by high-ranking civilian 
technicians favorable to res~andent 's professional competence, and ERs  showed 
that while assigned to USAF units, USAF thought highly of his capabilities. 
B/I out 15 minutes. B/R out 20 minutes. 

Comment.-Another instance of pursuing the low man on the OEI totem pole, 
where OEI generates a vicious circle: Officer gets a low OEI, then is  passed over 
for promotion, then is recommended for elimination because he is passed over. 

Evaluation.-Not much in here to warn a screening board that  still has faith 
in OEI scores. Worst feature of this case is that  the D/A policy which requires 
officer twice passed over fo r  temporary promotion to be sent to screening board 
is varying the statute by adding a new ground for elimination. OPA directs 
separation and/or retirement for officer twice passed over for permanent promo- 
tion. Policy in question in effect amends the statute by adding two passovers for 
temporary promotion a s  additional grounds for separation of RA officers. I f  
White Charger amendments to OPA a r e  desirable, Congress should make them. 
Case No. 15: Captain, Infantry 

Prior service.--8 years commissioned service. ROTC commission. BSM with 
V and P H  i n  Korea, thereafter integrated into RA, Negro officer. 

Initiator of proceedings.-Field initiated, vis., by PMS&T a t  institution where 
respondent was serving; approved by Army Commander; concurred in by Inf 
Br, O m .  
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Grounds.-Lower 12% of OEI ; (1)  downward trend in OEI ; (2 )  failure to dis- 
charge assignments properly; (3) Acts of intemperance and/or personal mis- 
conduct ; (4) apathy and defective attitude. 

Summaru of evidence.-Low score a t  Inf School; Art. 15 reprimand and for- 
feiture for  drunken driving incident in  Germany; complaint by PMS&T of all- 
Negro faculty r e  laziness, tardiness, sloppiness. After reassignment to present 
station, respondent picked up, and was doing good job. B/I out 21 minutes, 
B/R out 15 minutes. 

Comment.--Factors favorable to respondent were his combat record in  Korea, 
fact  that  his OEI even with adverse reports was not a t  rock bottom, and un- 
doubtedly, f a d  h e  was performing well a t  new station. Some indication of 
personality conflict i n  ROTC unit. Possibly circumstance respondent was a 
Negro inclined B/R to leniency, although short period of deliberation may indi- 
cate that  case was not s d c i e n t l y  close to make this factor significant. 

Evaluation.-A single poor performance a t  one station should not be a suffi- 
cient basis of show cause proceedings, i n  the absence of warning to the relieved 
officer, and a fair  period of probation in a n  entirely different environment. Also 
case of shotgun approach; allegation (3)  probably unsupportable and likely to 
have been struck out of case if ARs had required B/I to make findings. 
Case No. 16: Captain, MNC 

Prior service.-Seven years active commissioned service. 4 years a s  EM in 
WW 11, enlisting in  1941 a t  age of 15 ; Combat Infantryman and Combat Medical 
Badges, Helicopter Pilot. 

Initiator of proceedings.-CMB, SGO, sparked by a report from AGSI. 
Grounds.-False official statements, in  failing to disclose, in  applications for 

ORC and RA commissions, 1950, 1952, 1953, three summary courts-martial in 
1943 and 1944 while a n  EM. This officer's OEI ranged from a high of 124 to a 
low of 104; apparently high for  grade and branch, but percentage position not 
shown. 

Summary of evidence.-Respondent assumed, question r e  court-martial applied 
t o  convictions in  commissioned status. B/I  out 11 minutes, B / R  out 13 minutes. 

Comment.-Court-martial action on all  of these alleged falsehoods had been 
barred for years by limitations. Law has always required that, to  constitute 
perjury, misstatement must be "material." MCM, US, 1951, par. 210. Plainly, 
if respondent had disclosed these very minor convictions while a n  enlisted man 
(one for  breach of restriction, one for drunk in uniform, one for 1 day AWOL), 
he  would have been commissioned just the same, hence misrepresentations were 
immaterial and essentially trivial. 

Lest this be thought to urge a lowered standard of veracity and integrity for 
the officer corps, it seems appropriate to  quote from ODCSPER Staff Study, 
28 Mar 1958, subject : Officer Evaluation System, par  3d (3) (b ) ,  and the reference 
there to "Reports being progressively inflated a s  rating officers in  their desire 
t o  avoid hurting their subordinates attempt to beat the system by purposely 
rendering a report which they believe will result in  a high score." 

As long a s  the Army overlooks the inherent misrepresentation involved in a 
colonel's characterizing a subordinate a s  "One of the most outstanding officers 
I know" when in fact the rated officer is simply what under earlier scoring sys- 
tems would have been called a run-of-the-mill Excellent, i t  cannot fairly pounce 
upon the concealment by a prospective lieutenant of minor punishments imposed 
upon him while a GI. 

Evaluation.-Minor and immaterial discrepancies by officers with otherwise 
good records cannot i n  fact  be made the basis of elimination. I t  would no doubt 
be undesirable to  say so in regulations, but a s  a matter of policy cases like the 
present one are  better forgotten. 
Case No. 17: Firs t  Lieutenant, Ordnance Corps 

Prior s e r v i c e . 4 %  years commissioned service. Direct commission in Ord C, 
first two years' service in  Armor. 

Initiator of proceedhgs.-Ord Br, OAD. 
Grounds.-Lower 1 %  of OEI. Failure to  keep pace, no reason to think any 

improvement. 
Summary of evidence.-ERs: "quiet," "lacks force," "lack of command of 

English." I n  fact, a college graduate. Apparently something of a goof-off, until 
he  got married, a t  which time his manner of performance picked up perceptibly, 
and his ERs  subsequent to the order t o  show cause showed progressive improve- 
ment. BJI out 35 minutes, B/R out 15 minutes. 
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Comment.-Young, immature officer, who needed a jolt;  but what need was 
there to take the time of 8 general officers to administer i t ?  

Eva1uat~on.-Request for special evaluation from current commanders might 
have stopped this case. Fact that  officer was only a lieutenant was a t  least 
indication that  future improvement could not be ruled out. 
Case No. 18: CWO, W-2 

Prior service.-CWO with TC;  8 years a s  a warrant officer, 6 years of com- 
missioned service before then. 

Initiator of proceedings.-CMB, OCT. 
Grounds.-Substandard service since 1950 ; lower 270 of OEI. 
Summary of evidence.-Respondent RIF'd in  1950 because of low efficiency, 

and a s  a WOJG was before a show-cause B/I i n  early 1954. That B/I, com- 
posed of 3 BGs (one of whom is presently Ch of T ) ,  recommended retention. 
present B/I, of field grade officers, was out 12 minutes; B/R out 25 minutes. 

Comment.-Plainly, this respondent was not the best in the business, but the 
great advantage of the warrant officer category is that  it is designed to take care 
of the useful individual who lacks educational advantages, who therefore has 
reached his ceiling, a n 8  who is  consequently not promoted except insofar a s  
longevity gives him higher pay and more perquisites. Appointment of a war- 
rant officer, therefore, presupposes a static level of ability. 

Real vice here was that, after one B/I  had said respondent's record was ac- 
ceptable from 1950-1953, OCT and second R/I undertook to evaluate period 
from 1950 through 1957, thus going over first period a second time. This is 
harassment of the individual, and waste motion for  the service. 

Evaluation.-Proper screening of OCT recommendation would have directed 
elimination of everything prior to first B/I, and would have called for field 
evaluation of respondent's current performance of duty. Screening here was 
by ESB, composed of field grade officers. 

Case No. 19: CWO, W-3 
Prior service.-Ten years as  WO in RA, 18 years service in all. Combat 

infantryman with BSM. Negro. 
Initiator of proceedings.-CMB, TAGO. 
Grounds.-False official statements, denial of arrests, and denial of VD ten 

years privously. OEI in  lower %yo. 
Summary of evidence.--Highly efficient Personnel WO; married, seven chil- 

dren ; also one allegedly concealed arrest took place after the date of the official 
statement in  question. B/I  out 1 hour, 15 minutes, B/R out 10 minutes. 

Comment.-These were minor misrepresentations. Moreover, since one arrest 
took place after the date  of i ts  alleged concealment, this was not a misrepre- 
sentation made by respondent; rather, the allegation of falsity was a misrep- 
resentation by the officer who signed the recommendation for elimination. Also, 
it is inappropriate to ask married warrant officers whether they had VD a s  
young recruits. 

Evaluation.-The lower the grade, the more difficult i t  is to eliminate for  minor 
misrepresentations, particularly when one of the allegations can be shown to 
be demonstrably false a s  a matter of chronology. As indicated in  the Evalua- 
tion of Case 16, such minor matters a r e  better forgotten. Moreover, a s  a matter 
of policy, concealment of old VD should never be made a basis of any kind 
of official action. Such inquiries serve no purpose (except medical, not here i n  
issue), and only require the individual t o  degrade himself, in violation of a t  least 
the spirit of Art. 31. 

Here was a n  efficient CWO, of lonq service, with a combat record, now a mar- 
ried man with 7 children. What difference did it make to anyone a t  this 
juncture whether, years back. he had VD? 

Case No. 20-Major, Artillcru, USAR 
Prior serutce.-12 years active commissioned service. 1 year as  EM;  OCS, 

1943 : EAD, 1943-1947,1947-1948,1950 to date. 
Initiator of proceedings.-CG of Inf Div. 
Ch.oun.ds.-(1) Zenith of potential, based on OEI. lowest 2%; (2) two Art. 

15 punishments. 



Summary of evidence.-First Art. 15 involved a delayed payment of trust 
funds, second, by same CG who initiated elimination, a n  allegation of salvaging 
property for personal gain. Considerable evidence to show, property had been 
abandoned. B/I out one hour, 3 minutes, B/R out 15 minutes. 

Comment.-Art. 15, like its predecessor ATV 104, authorizes non-judicial pun- 
ishment only for "minor offenses." When a commander proceeds under Art. 
15 in  preference to preferring charges or directing trial by court-martial, that 
amounts to a command determination, in  this instance by a major general with 
GCM jurisdiction, that the offense is a minor one and does not warrant dis- 
missal or other serious punishment. Therefore, such a commander should not 
be permitted to initiate elimination proceedings on the basis of one or even 
two Art. 15 actions. If he thinks the offenses a re  serious, he should try the 
officer, not send the case to the D/A for elinlination to clean up his own disci- 
plinary problems. 

Evalwation.-There is no legal impediment to elimination of a non-regular 
by board action because of specific acts of misconduct-the discussion in Annex 
B pertains only to RA officers-but a s  a matter of policy field commanders 
should be reminded that  ( a )  if the offenses a r e  serious, trial is indicated, and 
(b)  the D A  will not eliminate for  "minor offenses." 

Case No. 21: Major, Infantry, USAIt 
Prior service.-13 years active commissioned service, 19 years total commis- 

sioned service. 
Initiator of proceedings.-Inf Br, OAD. 
Gr01~nds.-(1) Failure to discharge assignments, ( 2 )  False official statements, 

viz., ( a )  concealment of 1944 GCM, violation of standing order, AW 96, sentence 
to forfeit $40 per month for six months: and ( b )  denial of nervousness when 
record showed hospitalization for an anxiety state. 

S~tmmary of evidence.-Allegation (1)  above based on fact, lower 30% of 
OEI. Evidence showed respondent performed outstandingly a s  Pil!IS&T a t  a 
military school of good reputation. Allegation ( 2 )  ( a )  based on denial of GCM 
8 years later on personal history statenlent, and again on application for inte- 
gration 4 years after that. B/I out 56 minutes. At B/R, respondent showed 
that  TAG accepted his first explanation, and produced general officer a s  witness 
in  his behalf. R/R out 10 minutes. 

Comment.-Since officer was "in lower SO%," i t  was silly to charge him with 
inefficiency. Also, failure of ARs to require B/I  to make findings probably re- 
quired B/R to consider efficiency, which respondent may well have established 
to B/I's satisfaction. As to alleged misrepresentation, how long must a n  offi- 
cer continue to list all of his early and essentially minor derelictions? 

Evaluation.-There ought to be some period of limitations after which mis- 
deeds can be forgotten. A court-martial may not consider prior convictions 
nlore than three years old. NCM, US, 1951, par. 7 . 3  ( 2 ) .  There should be a 
similar nriping the slate clean a s  to other situations, so that  after five or cer- 
tainly ten years a $240 forfeiture imposed on a lieutenant for violation of a 
standing order can be forgotten for  all purposes. 

Cnse No. 22: Captain, ArtiZZer~j, USAR 
Prior service.-7% gears active commissionecl service. 13 years total commis- 

sioned service. EM 1943-1945, OCS 1945, 18 months RAD,  then RAD 19.51 to 
date. 

Tliitiatrw of oroceeAinns.-School Commandant. 
Gi'oi~nrls-Repeated failure to meet personal financial obliqations. based on 

two Art. 15 punishments for rubber checks. 
Summaw/ of evidence.-Respondent, with wife R I ~ A  5 children. was NG advicer 

livinc on civilian economv and went badly into debt. After coming to school, two 
of his check9 bounced : in the c:lse of the second he had telephoned from Tl'est 
Coast to  friend in Pa. to make deposit to cover. but this was day of 3 foot blis- 
zard and friend unable to qet to bank. Foregoing set forth by way of mitimtio'1 
in Art 15 correspondence. OR1 r i~ ing .  R/ I  out 33 minutes. At R/R, friend 
whom snow kent from m ~ k i n g  deposit testified in pewon. B/R out 15 minutes. 

Conzn7ent.-An officer whose checks bounce is either careless or else dishonest. 
CO here, by proceeding under Art. 15 determined that  he was dealing with "minor 
offenses." If he considered respondent dishonest, he should have preferred 
charges with a view to trial. 
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Evaluation.-These Art. 15 cases should be bounced back to their originators ; 
see discussion under Case No. 20. 
Case No. 23: Captain, Infantry, USAR 

Prior service.-10 years active commissioned service. EM 1942-1943, OCS 
1943, EAD 1943-1946, EAD 1950 to date. 

Originator of proceedings.-Field, based solely on denial of security clearance. 
Grozrnds.-n>limination Selection Board alleged five grounds : (1) Failure to 

lneet financial obligations ; (2 )  false official statements ; (3)  mismanagement of 
personal affairs ; (4 )  acts of personal misconduct ; ( 5 )  Apathy. 

Sunzmwy of evidence.-Respondent's OEI was in upper 2570. In  1945, he had 
been convicted by GCM of passing worthless checl;, and sentenced to reprimnncl 
and $300 forfeiture; on personal history statement he noted punishment but not 
conviction. All mismanagement of personal affairs took place in civilian interval. 
1946-19.50, during which he filed petition in bankruptcy. Also charged with 
concealing two civil convictions in same period, one for bad check, one for con- 
tempt. As to first, he was put on probation for 5 years, and when probation over, 
records under provisions of state law were changed to "not guilty," and he ac- 
cordingly did not consider he had been convicted. Contempt was civil (not 
criminal) contempt in  connection with delayed alimony payment to  ex-wife. 
Respondent, Canadian citizen, was finally naturalized in 1956; statute requires 
showing of good moral character, and he disclosed probation period to naturali- 
zation authorities. B/I  out 45 minutes, B/R out 5 minutes. 

Comment.-In view of high OEI, and fact that  most of respondent's troubles 
belonged to his civilian in-between period, i t  is clear that  grounds on which 
elimination was sought represented improper shotgun approach. Only seriow 
questions were, did respondent conceal convictions? He disclosed the fact that  
he had been punished by the Army, under state law there was no conviction 
standing against him once his period of probation was over, and the contempt 
citation was a civil matter. Small wonder, therefore, that  B/R voted to retain 
after only 5 minutes. 

Evaluation.-This case demonstrates the danger of recommending elimination 
automatically upon denial of a security clearance, since here such denial resulted 
from sloppy and inaccurate CIC report, after which the errors were compounded 
by a multiplication of unfounded allegations. 

Special uote.-Any denial of security clearance should first be checked by TAG 
for legal accuracy before any elimination proceeding is predicated thereon. Also, 
Elimination Selection Board needs professional assistance to shift out and delete 
allegations that  available proof plainly fails to support. 

Case No. 24: Captain, Infantry, USAR 
Priov service.-12 years active commissioned service. EM 2 years, OCS 1943, 

EAD 1943-1945, and 1948 to date. Paratrooper, SS and 2 BzS. 
Initiator of proceedings.-Inf Br, OAD. 
Grounds.-(1) Downward efficiency, zenith of potential; (2) failure t o  exer- 

cise necessary leadership; (3) failure to discharge assignments; (4) acts of 
intemperance and/or personal misconduct ; (5)  Apathy. 

Summary of evidence.-Recommendation stated officer was in  lower 337% of 
OEI, that  he had contracted veneral disease in 1944 (14 years previously), and 
that he  had received Art. 15 punishment for being drunk and disorderly in 
195.5. ERs indicated alchoholism. Testimony showed that  respondent was a fine 
officer in  combat, and that  his work in his new assignment, after relief out of a n  
A/B Div, was outstanding. Also evidence that  his eyes were frequently blood- 
shot without any drinking whatever. B/I  out 39 minutes. At B/R, showed 
that the rating officer who gave him worst report mas later patient in  the RTP 
clinic, and that by revision of OEI scores, respondent was i n  top 43y0. B/R 
out 13  minutes. 

Comment.-Another instance of the shotgun approach, apparently character- 
istic of the Elimination Screening Board. Fact  that  respondent was in  lower 
33% should have proved to board that  this officer's efficiency was acceptable, 
particularly since he was combat hero and had his category renewed only 18 
months previously. Moreover, outrageous to  seize upon a 14 year old VD infec- 
tion and one Art. 15 action to establish misconduct. Fact that worst report 
mas rendered by a n  officer with emotional instability underscores frightening 
weakness of entire evaluation system. 

Evaluation.-Apparently respondent's relief from duty in  one assignment trig- 
gered elimination action. Such "one-strike-is-out" evaluation is unjustified in  
any except a n  actual combat situation. Relatively high OEI should have flagged 



weakness of case. Impression deepens that  ESB not sufficiently mature in 
judgment, and poorly served by staff. 

Special note.-Inf Br, OAD, recommendation for elimination dated 14 May 
1958. By Par. 12, SO 72, D/A, 9 Apr 1958, respondent announced a s  promoted to 
major. What happened? This case bears further investigation. 
Case No. 25: Captain, Infantry, USAR 

Prior service.-9 years active commissioned service. EM 1943-1946. 2d Lt 
ORC, 1949, on basis of subsequent education. Failed to complete branch school, 
relieved from AD, EM 6 mos, then recommissioned after OCS in 1949. SS, 
BSM, and PH. 

Initiator of proceedings.-Inf Br, OAD. 
Grounds.-Lower 2a0 of OEI ; (1)  mediocrity, zenith of potential ; (2) failure 

to keep pace; (3) failure to exercise leadership; (4)  failure to discharge assign- 
ments properly ; (5 )  false official statements ; (5) apathy. 

Summary of evidence.-False official statements alleged were two, first being 
concealment of a Summary CM while a n  EM. On two occasions he  marked 
"No" to question whether ever convicted, but attached fact of conviction on 
separate sheet. TAG on both occasions waived the conviction and accepted 
explanation. On third occasion, no longer mentioned it. Second falsehood 
charged was statement he  resigned his first ORC commission when in fact it  
mas terminated for his failure to  complete basic course. Respondent said com- 
mission was not terminated by D/A, that  he  was simply separated from AD, 
and that  thereafter he in  fact resigned; Recorder of B/ I  admitted those state- 
ments correct (B/I  record, pp. 24-25). Passed over for  Capt AUS once, promoted 
next time. B/I out 18 minutes. Respondent being RIF'd but fought proceedings 
to retain commission. B/R out 10 minutes. 

Cornme&.-Another instance of ESB shotgun approach, aggravated by fact 
that  one allegation of falsehood was itself false. Also, since Sum CM twice 
waived and explanation twice accepted, how many times need fact be further 
repeated? Record bears out comment of defense counsel before B/R, that 
OAD in preparing an evaluation actually prepared a brief against the respondent. 

Evaluation.-Fairly shocking example of inaccuracy and unfairness by OAD, 
and of poor judgment by ESD. Combat hero, yes, but fact  B/R only took 10 
minutes to  retain strongly indicates case should never have been started. 
Case No. 26: First Lieutenant, Artillery, USAR 

Prior service.-7 years commissioned service, since completion of ROTC in 
1951. Awarded BSM. 

Initiator of proceedings.-Bn Cdr in Germany. 
' Grounds.-(1) Mediocre service, zenith of potential; (2) failure to keep pace; 

( 3 )  failure to exercise necessary leadership ; (4)  failure to  assimilate necessary 
proficiency. Lower 22% of OEI. 

Summary of evidence.-Only 1185 duty days out of 2178 reflected in ERS; 
many short unrated tours. Respondent was CO of Hq Btry. Former Bn CO 
testified in his favor, saying former Bn E x  0 ,  a Major S, was inclined to har- 
ass  respondent, CO told latter to  lay off, and testified, respondent above aver- 
age. Then Major S succeded to command of Bn, relieved respondent, and 
initiated elimination proceedings. 

Before initiation of proceedings, respondent passed over once for 
promotion to Capt AUS. Proceedings initiated by Maj. S, Bn CO, on 18 Dec 
1957; Inf Br. OAD, recommended elimination 20 Feb 1958; ESB ordered 
respondent to show cause on 5 Mar 1958. Because of pendency of show cause 
proceedings, respondent's name taken off list for temporary Capt by promotion 
board that  adjourned 17 June 1958. On 17 July 1958, respondent advised he 
would be RIF'd, because twice passed over for promotion to Capt AUS. 

B/I out 50 minutes. B/R met 14 Oct 1958, out 10 minutes. Respondent relieved 
from AD 18 Dec 1958, and thereafter promoted to Capt USAR. a s  of 23 May 
1958. 

Comment.-This is a particularly outrageous case in many respects. First, 
elimination proceedings were processed without requiring reassignment within 
the command (USAREUR). Second, these proceedings were initiated by single 
officer whose previous superior had directed him to cease harassing respondent. 
Third, lower 2270 of OEI should have warned ESB that  respondent had a 
potential. Fourth, nearly half of respondent's service not reflected in ERS. 
Finally, respondent was RIF'd because passed over for promotion because 
of pendency of proceedings which he successfully defended, B/R being out on19 
10 minutes--after which he was promoted i n  the USAR. 
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Evaluation.-A tragic conglomeration of injustices, improper personnel 
administration, and self-contradictory personnel actions that  reflect scant credit 
on either the good name or the good sense of the Army. 

Special note.-Officers in a zone of consideration for  promotion against whom 
show-cause proceedings a r e  instituted should not be removed from the list. 
Action should be suspended pending Enal decision, and period of suspension 
should not be counted a s  a passover. Case should then be reconsidered by pro- 
motion board. 
Case No. 27: First Lieutenant, Infantry, USAR 

Prior service.--6 years active commissioned service after OCS, preceded by 
5 years a s  EM. 

Initiator of proceedings.- Inf Br, OAD. 
Grounds.-False official statements, via., (1) claiming decorations to which not 

entitled, and (2)  concealing VD. Respondent i n  top 39% of OEI. 
Summary of evidence.-(1) Respondent found entries on 66-1 giving him 

credit for Combat Infantry Badge, PH, and BSM. Wrote TAG, citing references 
on 66-1, asking for information. TAG had no record, respondent then ordered 
to show cause. No evidence respondent made the entries, and in fact respondent 
never wore any of the decorations. (2)  Respondent diagnosed a s  having chan- 
croid. Not put in  VD ward, not segregated, not given red bathrobe wom by 
other VD patients, did not know chancroid was in VD category, never heard 
the word used in hygiene lectures. B/I out 43 minutes, B/R out 10 minutes 

Comment.-Sad case of shooting Erst and aiming afterwards. 
Evaluation.--If respondent had been called on for explanation of questionable 

entries, or if matter had been reported to Army Commander for a n  IG investi- 
gation, case would never have arisen. Another instance of woefully immature 
and unsound judgment by both OAD and ESB. Also, why should any non-medicos 
fuss about old, cured VD cases? 
Case No. 28: Second Lieutenant, Artillery, USAR 

Prior service.-Fifteen months active commissioned service, preceded by about 
a year a s  EM following induction. 

Initiator of proceedings.-Field commander. 
Grounds.-(1) Failure to discharge assignments; (2)  zenith of potential ; (3 )  

apathy. Lower 270 of OEI. 
Summary of evidence.-Wealthy Ivy League lad with artistic interests-paint- 

ing, music-essentially a dilettante who failed in 5 years a t  college to receive 
degree. Drafted. Then called to active duty a s  2d Lt  a t  same post where he had 
served a s  EM-and his first AD assignment was a s  a Btry CO ! Psychiatric evalu- 
ation to the effect that  lad could do a better job if given a chance. No effort to  
reassign or to t rmsfer  to other post. Respondent not stupid; see, for  instance, 
this excerpt from his testimony: "then a brigadier general arrived, and he gen- 
erated a great deal of concern." What novelist could paint a better word 
picture? B/I out 30 minutes, B/R out 1 2  minutes. 

Comment.-B/R may well have been impressed by fact that  a 2d Lt  would fight 
all the way up, but, a s  one B/R member said later, this case was "a comedy of 
errors." Whether it was comical may well be a matter of opinion, but i t  plainly 
illustrates four glaring and obvious errors in personnel management: First. 
except where there has been a battlefield promotion, a newly commissioned 
officer should never serve on the same post where he was an EM. Second, a 
newly commissioned 2d L t  should never be made a Etry CO a s  his first assign- 
ment. Third, elimination proceedings a re  premature until some effort a t  reas- 
signment within the command has been made. Fourth, to attempt to eliminate 
a 2d L t  of only 15 months service who is  obviously intelligent reflects a bank- 
ruptcy of personnel utilization. 

Evaluation.-Here is another case that  shows woefully bad judgment on the  
part of OAD and the ESB. 

( m e  passages t h a t  follow a r e  excerpts from a legal brief thak was prepared 
in support of a suit proposed to be filed in the U.S. District Court on behalf 
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of an RA officer of more than 18 years' service i n  the event that  the Review 
Board recommended elimination in his case. 

(He  had been charged with "acts of personal misconduct," the most serious 
of which, if conviction by court-martial had resulted, would have sustained 
a sentence of dismissal, total forfeitures and eleven years' confinement. 

(Inasmuch a s  the Review Board recommended retention, there was no occa- 
sion to test the matter in  the courts. However, all  the papers had been drawn. 

(The language used is that  of advocacy. B u t  the legal principles discussed 
were considered amply sufficient to support a successful outcome.) 

I. An oflicer of the Regular Army who commits specific acts of misconduct pun- 
ishable by dismissal and confinement can be separated from the service only 
by  court-martial, the grounds for administrative removal from the active list 
-6ndev 10 U.S.C. (1956 revision) secs. 37813786 being l i d t e d  to inefliciency. 

Very briefly, i t  is  the position of the plaintiff-a Regular Army officer- 
tha t  for the commission of specific acts of misconduct punishable by dismissal 
and confinement he can be seperated from the Army only by court-martial 
action pursuant to  the Uniform Code of Military Justice, and that  the statutory 
provisions for administrative removal, cited in  the heading, extend only to 
instances of snbstandard performance of duty and general inefficiency. 

The foregoing contention rests on the textual and legislative history of the 
statute; on the most nearly contemporaneous administrative construction of 
its scope; on current Army Regulations; and on the circumstance that the 
s tatute;  on the most nearly contemporaneous administrative construction of 
appropriate for grave misconduct, but for a n  honorable discharge and severance 
pay or retirement benefits, steps wholly fitting for the incompetent o r  inefficient 
but utterly inappropriate for the vicious. 

A. The temtual and legislative historg of 10 U.S.C. (19,56 revisioa) Secs 3781- 
3786plainlu show that these provisions were only iatended to reach i n m -  
cienw and to rid the Army of "deadwood." 

I n  order to ascertain the Congressional intent underlying the statutes in 
question i n  their present revision-all citations to Title 10 of the U.S. Code in 
this memorandum are, unless otherwise indicated, to the 1956 revision (Act of 
Aug. 10, 1956; Public Law 1028, 84th Cong., vol. 70A Stat.)-the statutory de- 
velopment will first be traced. 

This development insofar a s  pertinent here covers three stages; First, the 
Joint Resolution of 1941, which temporarily suspended Section 24b of the 
National Defense Act during the then emergency and World War 11;  second, 
Title I of the Armv and Air Force Vitalization Act of 1948. which was the 
permanent legislation; and third, the codification of the 1948 provisions in the 
1956 revision of Title 10, U.S.C. 

First. Prior to the 1920 Amendments to the National Defense Act (Act of 
June 4, 1920, c. 227, 41 Stat. 759) the only provisions for  removing a n  officer 
from the Regular Army in time of peace, other than in connection with a reduc- 
tion of the establishment were by dismissal pursuant to court-martial under the 
Articles of War, and by dropping him from the rolls under Article of War 118 
because of long-continued absence of conviction in a civil court. 

I n  1920, Congress added Section 24b to the National Defense Act (10 U.S.C. 
(1926-1940 eds) Sec. 571), which provided a n  elaborate procedure for the classi- 
fication of officers "who should not be retained in the service." See Prench V. 
Weeks, 259 U.S. 326; Crewy v. Weeks, 259 U.S. 336. After the first few years 
of its operation, this provision proved ineffective, and when the Army was 
mobilized just prior to World War  11, the need for speedier elimination of sub- 
standard officers became acute. See "Vitalization of the Active List of the Army. 
Hearings before the Senate Committee on Military Affairs" on S.J. Res. 88, 77th 
Cong., 1st  sess. 

Congress accordingly, by the Joint Resolution of July 29, 1941, c. 326, 55 Stat. 
606, suspended the operation of Section 24b, and in Section 2 of the .Joint Resolu- 
tion provided for administrative removals from the active list, with honorable 
discharge for officers so removed who had less than seven years commissioned 
service, and retirement with gay for removed officers with more than seven years 
such service. The portions of Sec. 3 pertinent here read a s  follows : 

"That during the time of the national emergency announced by the President 
on May 27, 1041, the Secretary of War, for  such causes and under such regula- 
tions a s  he may prescribe, may remove any officer from the active list of the 
Regular Army: Provided, that  such removal be made from among officers whose 
performance of duty, or general efficiency, compared with other cfficers of the 



same grade and length of service, is such a s  to  warrant such action, or whose 
retention on the active list is not justified for other good and sufficient reasons 
appearing to the satisfaction of the Secretary of War ; * * *." 

Second. When World War I1 ended, the foregoing provision was about to 
expire, and accordingly the Army sought-and obtained-permanent legislation 
for the elimination of inefficient officers, in  what became Title I of the Army and 
Air Forces Vitalization and Retirement Equalization Act of (June 29) 1948, 
c. 708, 62 Stat. 1081. As originally introduced in 1947-before there was a sepa- 
rate Air Force-the measure was H.R. 2744, 80th Congress, and in its Section 
102 provided a s  follows in its last sentence: "Selection of any officer to show 
cause for  retention shall be based upon his failure to achieve such standards of 
performance a s  the Secretary of War shall by regulation prescribe, or on other 
good and sufficient reasons appearing to the satisfaction of the Secretary of War 
and of which the selection board is  advised." 

When the bill was reported out of committee on July 9, 1947, the final clause- 
"or on other good and sufficient reasons appearing to the satisfaction of the Sec- 
retary of War  and of whkh the selection board is advised7'-was deleted. I n  
its report (H.R. Rep. 816, 80th Cong., 1st  sess.), the House Committee said in 
pertinent part (p. 5 )  : 

"The provisions of title I represent the culmination of a long struggle to pro- 
vide a means of eliminating-from the Regular Army inefficient, inept, and 
substandard officers. 

* * * * * * * 
"The Secretary of War will, by regulations, provide that  such officers as  fall  

below a prescribed standard will be selected to appear before the Selection 
Board. Generally speaking, they would be officers whose records show that  they 
are substandard, either by virtue of the inefficiency of their work, because of 
personal habits, or perhaps because of ineptitude. Some reasonable measure 
of determining the efficiency and the aptitude of the officer will be used as  a 
yardstick." 

I n  the following session, the Senate Committee did not restore the deletion 
made by the House Committee, nor did it make any changes other than those 
necessary to reflect the creation of the Air Force as  a separate armed service in  
the interim. The Senate Committee said (S. Rep. 1543, 80th Cong., 2d sess., p. 3 ) .  

"Title I provides that  there will be a n  annual review of the Regular officers 
in these two services (Army and Air Force) and that  i n  the event they a re  
found in fact to be substandard, they may be removed from the services." 

The hearings on H.R. 2744 similarly negative the notion that  any removals 
which the measure contemplated were to be fo r  grounds traditionally dealt with 
by a court-marital. See 2 Hearings before the Committee on Armed Services of 
the House of Representatives on Sundry Legislation Affecting the Naval and 
Military Establishments, 1947, 80th Cong., 1st  sess. ; No. 169 Subcom.nittee Hear- 
ings on H.R. 2744 * * * before Subcommittee No. 7, Retirement, pp. 3293 et  seq. : 

"Lt. Col. E. J. LATOS~EWSKI (Personnel and Administration Piv., General 
Staff, U.S. Army). * * * our prcuposals a s  embraced in title I of H.R. 2744 a r e  
specifically designed to remove from the active list those officers who fall  below 
desired standards of efficiency. 

"In short, the primary objective of the title is to provide a satisfactory point 
system for the removal of substandard and undesirable Regular Armv officers. 

* * * * * * * 
"It should be borne in  mind that  i n  asking for  the enactment of title I we a r e  

asking for a means of vitalizing the active list. 
* * * * * * * 

"Mr. JOHNSON of California. Well, is i t  your opinion, from studying these 
personnel problems, that  after, say 10 or 12 years, you could eliminate all those 
whose aptitudes and temperament a re  not fitted, that  is, do not fit them to be 
officers ? 

"Colonel LATOSZE~SKI. Tha t  is the purpose of title I ; yes, sir. 
"Mr. JOHNSON of California. That  is the general objective. 
"Colonel LATOSZE~SKI. Yes, sir (p. 3410). 

"Colonel LA~osz~wsK1. * * * the procedure for courts-martial is  distinctly 
different from what we propose here." 



Accordingly, when H.R. 2744 came before the full committee (No. 196, pp. 4865 
e t  seq.) , Mr. Johnson spoke a s  follows (p. 4890) : 

"The rules of the game that  they (the Regular Army) apply a re  promulgated 
by the Secretary of War. H e  lays down the rules under which elimination shall 
occur. I presume from time to time he  will a l ter  those to  fit changing condi- 
tions. In  that  way we feel we have a system whereby poor officers who do the 
Army no good and who don't justify their original selection will finally be 
removed." 

I n  this connection, i t  is significant that when Gen. W. S. Paul, then Director 
of Personnel and Administration, War Department General Staff, was outlining 
to the Subcommittee the shortcomings of the procedures under Section 24b of 
the National Defense Act, he was concerned only with inefficiency. See No. 169, 
supra, a t  p. 3348 : 

"I was recorder in  Washington here for  this class-B board, as  we call it, for 
over 4 years. I can recall one particularly outstanding case of a n  officer who 
had 11 consecutive years of unsatisfactory ratings. H e  was placed in class B 
three times and restored by different Presidents-Republicans or Democratic, i t  
didn't matter what the political complexion was-to class A. That is the sort 
of dead wood that  we want to  get out." 

Third. We come now t o  the 1956 revision, i n  which the provision reads (10 
U. S. C. Sec 3781) : "The selection board shall review the record of each commis- 
sioned officer on the active list of the Regular Army to determine whether he 
shall be required, because of failure to  achieve the standards of performance 
to be prescribed by the Secretary by regulation, to show cause for  his retention 
on the active list." 

This provision has precisely the same substantive content a s  when i t  was 
originally enacted in  1948. For  Section 49 ( a )  of the Act of August 10, 1956 
(7OA Stat. 640) specifically provides that  "In sections 1-48 of this Act, it is the 
legislative purpose to restate, without substantive change, the law replaced by 
those sections on the effective date  of this Act." And the Committee reports 
had said, "The object of the new titles has  been to restate existing law, not to 
make new laws. * * * Adherence to the substance of existing law, however, has 
not always meant adherence to the letter of the statute." H. R. Rep. 970, 84th 
Gong., 1st sess., p.8 ; Sen. Rep 2484,84th Cong., 2d sess., p.19. 

Consequently, since between 1948 and 1956, the Secretary of the Army was not 
authorized to remove a n  officer of the Regular Army from the Active list for 
specific acts of misconduct punishable by dismissal and confinement, under ad- 
ministrative provisions that  deprived such a n  officer of the protection of the rules 
of evidence and the appellate procedures of the  laws governing trials by conrt- 
martial, the Secretary was not authorized to do so after 1956. The proceeding 
now sought to be enjoined, which was brought against plaintiff for  "acts of 
personal misconduct" under 10 U. S. C. Secs 3781-3786, was in  consequence 
outside the authority conferred on the Secretary by the Congress. 

B. The most nearly contemporaneous administrative interpretation of Title I 
of the Vitalization Act supports the view that those provbwns could not be 
fctilized to separate a n  oflcer because of misconduct; and current Armg Regula- 
tions still prohibit the use of the elimination procedure in lieu of trial by 
court-martial. 

The Army and Air Force Vitalization and Retirement Act, 62 Stat. 1081, was 
signed and went into effect on June 29, 1948. We are  concerned here only with 
the "Vitalization" provisions, Title I, now 10 U. S. C. (1956 revision) secs. 
3781-3786, and will refer to those provisions either as  "Title I" or on occasion, 
simply a s  the "Vitalization Act." 

The first Army regulations implementing that  measure were published on 
May 19, 1949, effective July 1, 1949; they were numbered AR 605-200, and en- 
titled "Officers-Demotion and Elimination." Par. 3d thereof was a s  follows: 

"The provisions herein will not be used in lieu of court-martial action or action 
under the provisions of Article of War 104. However, recurrent convictions by 
court-martial for  minor offenses or recurrent punishment under Article of War 
104 may be cause for taking action under these regulations." 

Article of War 104 a s  amended in 1958 (10 U. S. C. (Suppl.11 to 1946 ed.) 
Sec. l576), entitled "Disciplinary powers of commanding officers," provided for 
disciplinary punishments without the intervention of a court-martial "for minor 
offenses." 

(Under MCM, 1949, the major acts of personal misconduct charged against the 
Present plaintiff were punishable by dismissal, total forfeitures, and eleven years' 
confinement. ) 



Plainly, therefore, when AR 605-200 was promulgated in 1949, administrative 
separation for officers accused of what plaintiff here stands accused of having 
done was never in  contemplation: See also MCM, 1949, par. 118, p.114: "An 
offense for  which the  Articles of War * * * authorize * * * penitentiary con- 
finement is  not a minor offense." 

I n  the 1951 version of the regulations, it was made even more plain that any 
misconduct must first be evidenced by a n  actual conviction. Here is par.3d of 
AR 605-200, dated January 26,1951, and effective March 1,1951 : 

"The provisions herein will not be used in lieu of court-martial action or 
action under the provisions of AW 104. However, recurrent misconduct or other 
offenses, evidenced either by court-martial conviction or action under AW 104, 
may be cause for taking action under these regulations.'' 

I n  this connection, it is to be noted that  disciplinary action under AW 104 was 
only authorized "unless the accused demands trial by court-martial" (10 U. S. C. 
(Supp. I1 to 1946 ed.) Sec. 1576 (see also MCM, 1949, Par. 120, p. 146. 

After the Uniform Code of Military Justice became effective, on May 31, 1951, 
the provision last quoted was changed to reflect the passing of the Articles of 
JVar Changes 1 to AR 603-200, dated July 26, 1951, reworded par  3d as f o l l ~ w s  : 

"The provisions herein will not be used i n  lieu of court-martial action or action 
under the provisions of the Uniform Code of Military Justice, Article 15. How- 
ever, recurrent misconduct or other offenses, evidenced either by court-martial 
action, action under AW 104 (MCM, 1949,) or under the Uniform Code of Mili- 
tary Justice, Article 15, may be cause for taking action under these regulations." 

Art. 15, UCMJ (50 U. S. C. (1952 ed.) Sec 571), entitled "Commanding officer's 
non-judicial punishment," was i n  substance the same a s  AW 104, with the sole 
exception that  i t  was left to  the Secretary of the military department concerned 
to determine whether i ts  provisions were applicable to  a n  accused who demanded 
trial by court-martial. The rule for the Army remained the same; such a de- 
mand was a bar to trial. Manual for  Courts-Martial, U .  S., 1951, par. 132. 

Not until 1954, six years after the effective date of the Vitalization Act, was 
any attempt made to broaden the scope of elimination by administrative means. 
AR 605-200, dated June 18,1954, provided in p a r . 3 ~  : "These regulations will not 
be used in lieu of disciplinary action under the Uniform Code of Military Justice. 
However, recurrent raisconduct o r  other offenses, whether or not evidenced by 
punishment under the Uniform Code of Military Justice or under Article of 
War 104 (MCM, 1949), may be cause for  taking action under these regulations." 

The present provision is AR 635-1058, "Personal Separations, Elimination," 
dated January 2,1957, par. 4a, which is a s  follows : 

"Elimination will not be used i n  lieu of disciplinary action under the Uniform 
Code of Military Justice. However, recurrent misconduct, whether or not evi- 
denced by judicial or nonjudicial punishment, is cause for elimination." 

In  view of the narrowly delineated scope of the basic statute, we think i t  plain 
that, beginning with 1954, the regulations insofar a s  they purport to permit 
elimination for recurrent misconduct not evidenced by judicial o r  nonjudicial 
punishment under the Uniform Code of Military Justice, a re  not authorized by 
law, and a r e  to  that  extent invalid. 

In  any event, a t  the time plaintiff was ordered t o  show cause, the regulation 
specifically stated that  "Elimination will not be used in lieu of disciplinary 
action under the Uniform Code of Military Justice." (Among the allegations 
buried in  the mass of statements on which the show cause order was based were 
three serious charges.) Those acts, if proved under the Code, carried a maxi- 
mum punishment of dismissal, total forfeitures, and eleven years' conhement. 
(bpplicable citations to MCM, 1951.) 

Consequently, the basic directive of the existing regulation, forbidding the 
use of elimination procedures a s  a substitute for disciplinary action under the 
Uuiform Code, coincides with the basic limitation written into the statute, and 
both together join i n  demonstrating that  the proceeding against which plain- 
tiff seeks relief in this Court is illegal and unauthorized. 

C. The honorable separation and retirement features provided by the elimi- 
nation provisiom are  inconsistent with the view that those provisions may be 
yesorted to when specific acts of misconduct punishable by  dismissal and colt 
Pnement a re  i n  question. 

The inappropriateness of the administrative elimination procedure to  rid the 
Army of officers charged with specific acts of misconduct involving moral turpi- 
tude is emphasized and indeed conclusively established by the provisions Con- 
gress has made for separation in such cases. 



Section 1U6(b) of Title I provided that,  in the event of removal, a n  officer 
not entitled to voluntary retirement would be honorably discharged with sev- 
erance pay. Section 106(a)  provided that, if 'eligible for voluntary retirement, 
the removed officer would be retired i n  the grade and with the retired pay to 
which he would be entitled if he had been retired upon his own application. 
And Sec. 104 provided that, a t  any time prior to removal from the active list 
after the initiation of removal procedures, the officer concerned might apply for 
similar separation. 

The foregoing provisions a r e  now assembled 10 U.S.C. Sec. 3786. 
If a n  officer is  removed for inefficiency or for meptitude, i t  is entirely appro- 

priate to give him an honorable discharge with severance pay, or to place him 
on the retired list;  the poor fellon- did a s  well a s  he could, but he was unable 
to do much, and even his best did not measure up to the necessary standards. 
His removal will vitalize the active list and yet he is  not to be subjected to any 
stigma by reason of what after all were inadequacies without moral fault. 

I f  an officer is tried by court-martial and convicted of a n  offense involving 
moral turpitude, he is  dismissed from the service, his pay and allowances due 
and to become due are  forfeited, and he may be sentenced to confinement a t  hard 
labor. Such a separation takes place under other than honorable conditions, he 
receives no severance pay, and he is not entitled to re0irement; indeed, many 
benefits available to other veterans a re  lost to him because of his separation 
under other than honorable condibions. 

Pe t  in  the present case, where the recommendation made by two boards is 
that  plaintiff be eliminated from the Army because of "acts of personal miscon- 
duct," he receives a n  honorable discharge and, because he lacks 18 months' 
service of being eligible for voluntary retirement-there being no such retire- 
ment for a n  officer with less than 20 years' service-he will be given severance 
pay in addition to his honorable discharge. Plainly, Congress could never for , 
a moment have intended that  kind of exit from the service for one found to 
have committed the acts with which plaintiff's accusers have charged him. 

The heart of the matter is that, by i ts  very terms, the administrative elimina- 
tion procedure is inherently inappropriate for the removal of officers for specific 
acts of misconduct punishable by dismissal and confinement, and hence under- 
scores in still another context the Congressional intent that  this administrative 
procedure should be resorted to  only in cases of ineptitude and inefficiency. 

On the very face of the statute, Congress indicated its unwillingness to sepa- 
rate  the vicious, a s  distinguished from the inept or inefficient, other than by 
court-martial. 

D. Nothing i n  10 U.S.C. Sec. 5784 militates against the foregoing analysis of 
the scope of the administrative ezinzinatiolz procedures. 

The text of 10 U. S. C. sec. 3784 is as follows : 
"The Secretary of the Army may remove an officer from the actire list of the 

Regular Army for any cause that  he considers sufficient, if removal for that 
cause is recommended by a board of review under this chapter. The Secre- 
tary's action i n  such a case is final and conclusive." 

Despite its apparent breadth, the quoted provision is not in any sense incon- 
qiqtent with what has  already been said. 

The words, "if removal for tha t  cause is recommended by a board of review 
under this chapterw-"chapter" being Chapter 359 of Title 10, "Separation froill 
Regular Army for Failure to Meet Standards," which comprises Secs 3781 to 
3786-those words necessarily limit the generality of the earlier clause, "for 
any cause that  he consiclers sufficient." Read together, a s  they must be, the I 
two clauses show that, if any officer is recolnmended for removal for any of the 
grounds to which the chapter is  applicable, i.e., for inefficiency or i n e p t i t ~ ~ d e  I 
then the Secretary is  the sole jnclqe of the sufficiency of such inefficiency. And 
the finality of the Secretary's action, first introdncecl into the administrative 
renloval process in  the 1941 Joint Resolution, was a response to the fact that 
Class I3 proceedings under Section 24b of the Xational Defense Act broke down 
a t  the White House. 

The conclusion that  10 U.S.C. Sec. 3784 does not erase the limitations here- 
tofore discussed a t  length is fortified by a glance a t  its derivation. 

The comparable provision in the Vitalization Act was Sec. 101, a s  f o l l o ~ s  
(10 U.S.C. (1952 ed.) Sec. 580.) 



"Notwithstanding any other provision of law, the Secretary of the Army and 
the Secretary of the Air Force, for their respective services, a re  hereby author- 
ized, for such causes a s  each may deem satisfactory, to remove any commis- 
sioned officer from the active list of the Regular Army or the Regular Air Force, 
as the case may be, in  the manner hereinafter prescribed." 

In  the Vitalization Act, the next section, Sec. 102 (10 U.S.C. (1952 ed.) See. 
581), provided that  "Selection of any officer to show cause for retention shall 
be based upon his failure to achieve such standards of performance as  the cog- 
nizant Secretary shall by regulation prescribe"-and we have seen how the 
House Committee struck from the bill that  became the Vitalization Act the 
clause following the quotation, which had read, "or on other good and sufficient 
reasons appearing to the satisfaction of the Secretary of War and of which t h e  
selection board is  advised." 

Very plainly, Congress by limiting the grounds for selection set forth in Sec. 
102 necessarily limited the grounds for removal vested in  the Secretary by 
Sec. 101, and those limitations continued in force when, in the 1956 codification, 
Sec. 102 became Sec. 3781 and Sec. 101 reappeared as  Sec. 3784. 

Apart from the general purpose of Congress already adverted to above, they 
make no substantive changes, the revisers' notes show specifically that any 
alteration in the substance in the present connection was farthest from their 
minds, both when they changed the language and when they juxtaposed the 
earlier provisions. See H. Rep. 970, 84th Cong., 1st sess., p. 251; S. Rep. 2484, 
84th Cong., 2d sess., p. 261. 

11. The hearing accorded plaintiff by the board of inquiru was not "fair and 
impart id '  as  required by the statute. 

Section 3782(b) of Title 10 provides that  "A fair  and impartial hearing be- 
fore a board of inquiry shall be given to each officer required to  show cause 
for retention under section 3781 of this title." 

The same provision had been in Sec. 103 of the Vitalization Act (10 U.S.C. 
(1962 ed.) Sec 581), when i t  read, "Any officer selected to show cause for re- 
tention shall be accorded a fair  and impartial hearing before a Board of 
Inquiry * * *." 

Quite apart  from any question a s  to  the scope of the elimination proceed- 
ings instituted against plaintiff, the fact is that, in several important par- 
ticulars, those proceedings were neither fair  not impartial as  the statute 
reqnires. 

A. The elimination proceedings instituted against the pkaintiff were neither 
fair nor impartia2 because conducted under regulations that frankly a/nd de- 
liberately shifted the burden of proof from the Government to hinz and 7-e- 
quired hint to establish his innocence. 

Notwithstanding the statutory mandate that  the board of inquiry hearing 
be "fair and impartial," the hearing which plaintiff had was neither. The 
regulations under which that  hearing was conducted proceeded on the foot- 
ing that  plaintiff had already been determined to be guilty, frankly shifted the 
burden of proof to him, and made i t  incumbent on him t o  establish his inno- 
cence. Here are  the pertinent provisions : 

(i) AR 635-105A, 2 January 1957, par. 7 :  "This board (of inquiry) evaluates 
matters presented by the respondent on his behalf to  determine if they con- 
stitute a basis for flirther service sufficiently strong to overcome the established 
reasons for  elimination already found to exist by a selection board." 

( i i )  AR 635-105B, 2 January 1957, paragraph 8 :  "The impression that it 
is the responsibility of the Government to establish i ts  case before this board 
(of inquiry) in much the same manner a s  is done in a court-martial is er- 
roneous. The merits of the Government's case have been determined by the 
selection board prior to the convening of board of inquiry. The board of in- 
quiry does not sit in judgment of this earlier determination, which has con- 
cluded that  the respondent does not meet prescribed standards. The burden 
of proof, therefore, rebts with the respondent to produce convincing evidence 
that he should be retained. In  the absence of such a showing by the respon- 
dent, the board must find for elimination." 

(iii) AR 635-105B, 2 January 1957, further provides a s  follows : 
( a )  Paragraph 14:  
"These instructions will be given by the appointing authority, his desig- 

nated representative, the president, or recorded of the board, or may be for- 
malized in a specific letter of instructions to the board of inquirs. * * ' 



"6. Emphasizing that the burden of proof rests with the respondent to show 
why he should retain his present status." 

( b )  Paragraph 1 8 b ( l )  : The president will explain to the respondent his 
rights and privleges. 
(1) Responsibility of respondent. The respondent is responsible for  p r e  

senting reasons for his retention i n  the Army. H e  must come forward with 
evidence which shows thac, despite determination by the selection board that 
'he has not met standards prescribed, he is worthy of continued active duty. 
Such evidence must refute or rebut records prescribed by the Government or 
constitute affirmation of the officer's contention that he should retain his current 
status." 

(c )  Par. 2%: 
"Before the ,board (of inquiry) determines i ts  finding and recommendation, 

i t  should review the mission for which it was constituted, its guidance, and 
t h e  evidence presented before it in  the light of the following: 

"(1) The board of inquiry convened after a selection board determined 
that the respondent failed to meet required standards. 

" (2)  The purpose of the board was to afford the respondent a n  oppor- 
tunity to s tate  the reasons why he should be permitted further service as 
an officer. 

" (3)  Responsibility rested with the respondent to refute or rebut the 
Government's evidence and to present evidence affirming his contention 
that he is qualified to retain his current status." 

I t  is crystal clear from the foregoing that, under the regulations in force 
when plaintiff had his hearing before the board of inquiry, the basic deter- 
mination was considered a s  having already been made by the selection board, 
and  that  before the board of inquiry the burden of proof was placed on the 
plaintiff to show, if he could, that the determination reached by the selection 
board was wrong. 

Yet the selection board proceeded ex parte. Plaintiff a s  respondent had no 
right to appear before it, there is no provision in the regulations for any such 
appearance, and he did not in  fact  appear before it. Yet the regulations as  
now written regard the selection board's ex parte determination a s  a formal 
adjudication. 

I t  is plain that, under these regulations, the Congressional purpose is wholly 
perverted. When Congress wrote the requirement of a "fair and impartial 
hearing" before the board of inquiry into the law, i t  intended that the facts 
should be established by that  board, just a s  they would be in a trial. Here 
a r e  excerpts from the hearings already cited (2  Hearings before Committee on 
Armed Services, H.R., 80th Gong., 1st sess.; No. 169, Subcommittee Hearings on 
H.R. 2744) : 

"Mr. BROOKS. General, may I ask you this: the original trial whereby these 
officers a re  selected from service corresponds to a regular trial in a civil court, 
where a vital right is affected; isn't that  right? 

"General PAUL (Director of Personnel & Administration, War  Dep't General 
Staff) .  That  is correct. 

"Mr. BROOKS. And, above that, on any complaints arising from the trial of 
these officers by the board, there is  an appeal? 

"General PAUL. That  is correct (p. 3344). 
* * * * * * * 

"Congressman ELLSWORTH of Oregon. I n  setting up permanent legislation 
f o r  the selection for elimination and retirement of officers of the Regular Army, 
t h e  utmost care should be used that  highly efficient officers, even if called before 
such a board, may hage a n  opportunity in  the traditions of American justice to 
clefend their cases on actual merit." 

I t  does not require extended argument to demonstrate that the ex parte ac- 
tion of a selection board hardly "corresponds to a regular trial in  a civil court, 
n-here a vital right is affected," nor that a review of the selection board's e s  
parte action under rules where the burden of proof is frankly shifted to the 
respondent i s  not "in the traditions of American justice." After all, in no regular 
trial are  the allegations of the complaint or the indictment taken as  established. 
and yet that  i s  precisely the weight that the current regulations give the deter- 
mination of the selection board. 

Hew is  what happened in this case: Accusations were made. The plaintiff 
d e n i d  these accusations under oath. One of the accusers took a polygraph 
lest .  which was interpreted by an enlisted polygraph operator as  showing illat 



this individual's accusations were truthful. Plaintiff refused to take a similar 
test on the advice of counsel. With those papers before them, the Selection 
Board called on plaintiff to show cause why he should not be eliminated from 
the service for "acts of personal misconduct." Thelveafter, the regulations 
turned that  Selection Board action into a determination that  plaintiff had in 
fact committed "acts of personal misconduct," and the burden of proof was 
placed on him to disprove this "determination" before the Board of Inquiry. 

How can such a proceeding possibly be defended? 
The short of the matter is that  the statutory requirement of "a fair  and 

impartial hearing" before the board of inquiry is impossible of attainment under 
the regulations in force when plaintiff's case was heard, viz., AR 635-105A and 
A R  6.35-105B, both dated 2 January 1957. 

Only a few months ago, the Court of Appeals for  the District of Columbia 
Circuit held that  a n  alien who was continuously residing and physically present 
in the United States could be deported only in  proceedings in which the Immigra- 
tion and Naturalization Service bore the burden of proof. Kwong H a i  Chew 
r. Rogers, 257 F. 2d 606 (D.C. Cir.). 

If that  is the measure of justice due a n  alien, then surely a citizen commis- 
sioned in the Army by the President with the advice and consent of the Senate 
is a t  least entitled to the same rule, under which the burden of proof rests with 
those making the accusation. 

B. Plaintiff's board of inquiry hearing was additionally neither fair  nor 
inzpartial as  required by the statute because the regulations limited his right 
to obtain live witnesses wMle simultaneousbg mini~mizing the weight to be ac- 
corded favorable testimmg from absent witnesses. 

The regulations governing plaintiff's board of review hearings were addi- 
tionally unfair;  they limited him i n  bringing live witnesses to the hearing while 
minimizing the weight to  be accorded favorable statements from absent wit- 
nesses. Here a re  the pertinent paragraphs from AR 635-105B, 2 January 1957 : 

( i)  .Par. 18b(2) (md) : 
"He ( the  respondent) may request appearance before a board of inquiry of 

any witness whose testimony he believes to  be pertinent t o  the case. Such 
request will be honored by the ,board if such witness i s  considered by i t  to be 
reasonably available and his testimony can add materially to the case. However, 
he will not be reimbursed for  expenses incident to the  appearance or  assistance 
of civilian witnesses. Wherever practicable, depositions and interrogatories 
mill be used i n  order to expedite the hearing and to conserve travel funds." 

( i i )  Par. 16a(7) : 
"Letters of commendation, appreciation, or expression of value of the officer 

to the service a r e  often solicited by the respondent. Value of such letters with 
respect to  the case a t  hand and weight to be given such letters is  of considerable 
question. I n  many cases the reason for solicitation is not given and period of 
service or acquaintanceship covered is in the remote past. With this in mind, 
such letters may well be of little weight i n  determining the effectiveness or 
suitability of the officer today. When solicited letters a re  introduced into evi- 
dence they should be accompanied by a copy of the letter of solicitation." 

Or, otherwise stated, heads we win, tails you lose. The respondent's facili- 
ties for obtaining live witnesses will be sharply curtailed in the interest of 
expedition and economy, but statements that  the respondent obtains from 
absent witnesses will be minimized and denigrated in advance. 

Plainly, the impact of those provisions does not set the stage for a hearing 
that can be "fair and impartial" a s  the statute requires. 

C. Plaintiff's board of inquiry hearing was further unfmir because conducted 
?older ~,egulations that made i t  more dif lcdt  for that bowd to find for hinf. than 
f f { /g , ins t  him. 

In  a n  ordinary trial, civil, or criminal, or before a court-martial, the trier of 
facts is put to  no additional burden when he finds for one side or the other. 
The jury finds for the plaintiff or the defendant; in a criminal case, i t  returns 
a verdict of Guilty or Not Guilty; and court-martial procedures a s  to findings 
parallel those of civilian criminal c o ~ ~ r t s .  See MCM, US, 1951, par. 74. But  
when an officer appears before a board of inquiry under elimination procedures, 
then current regulations lnake it  f a r  easier for that  board to find ngainst him 
than to find in his favor. 

Par. 26a(1) of AR 63%106B, 2 January 1957, provides as  follows : 
"The board will find whether cause for retention has or has not been shown. 

Tf the hoard finds that the respondent has shown cause for retention, a summary 
of clat:~ lendinp to this finding will be inclnded." 



I11 other morcls, if the board wants to find in respondent's favor, it encounters 
a n  affirmative burden; it must explain why it found for him, and must sum- 
marize the evidence in support of that  explanation. If however the board wishes 
to find against the respondent, i t  is faced with no additional labor. 

A hearing conducted under rules that  place the natural instincts of lethargy 
into the scales against the person whose rights are  in  question, and cast an 
additional burden on his potential defenders can, plainly enough, be neither 
fair  nor impartial. 

(Sub-lroints D and I3 dealt with the use made of polygraph readings by both 
the Screening Board and the Board of Inquiry. Following numerous rulings 
by TJAG to the effect that  polygraph evidence is inadmissible in board proceed- 
ings (e.g., JAGA 1957/2627), the regulations were changed to incorporate that 
principle. Par. 9a3, AR 15-6, added by C2,15 J a n  1959.) 

Ir:. Apart from ever~/fk.ing else, the Zaclc of findings vitiates t7~e entire elilr~- 
ination, proceeding. 

The selection board charged plaintiff with "acts of personal misconduct." 
What those acts mere was never specified. Certain allegations loomed larger 
than others, but, in  their statements the accusers raked up everything over an 
eight-year period capable of occurring to minds fired with a desire to perxTert. 

There was no procedure in  the regulations already cited for the plaintiff to 
obtain any pal-ticularization of the charges against him, and even now, when his 
removal from the active list has  been recommended both by the board of inquiry 
and by the board of review, there has never been anything more specific charged 
against him than "acts of persoaal misconduct." 

As has been shown, the only requirement approaching findings is  that  the board 
of inquiry must summarize data  in the event that  it votes to retain respondent- 
the plaintiff h e r e i n  the service. 

Consequently, plaintiff is on the verge of being eliminated from the Army, to 
which he has given over 22 years of his life, on nothing more specific than "acts 
of personal misconduct." 

We do not think that  anything i n  the statute warrants such a result. And, 
a s  the Court of Appeals has  recently intimated, findings require something more 
than conclusory statements. See CoZenuan v. Brucker, 257 F. 2d 661 (D.C. Cir.). 

The totality of the unfairness visited upon plaintiff reaches, we think, consti- 
tutional promportions. For he is about to be stripped of his office, without End- 
ings: under a procedure that, while charging him with acts that constitute 
court-martial offenses carrying dismissal and eleven years of confinement a t  
hard labor, deprive him of the protection,of the rules of evidence ; deprive him 
of the procednral guarantees and the appellate review that  Congress has written 
into the Uniform Oode of Military Justice; find him guilty on the basis of an 
ex parte determination by a selection board before whom he did not and could 
not appear: and thereafter placed ,the burden of proof on him to establish his 
innocence under a procedure heavily weighted against him. 

I n  Kwong H a i  Chew v. CoZding, 344 U.S. 590, the Supreme Court held tha t  the 
Gorernment could not deny a hearing to a n  alien who was held for exclusion on 
the ground that  his admission would be prejudicial to the public interest. The 
court said (pp. 602-603), "We do not reach the issue a s  to what will be the 
authority of the Attorney General to  order the deportation of petitioner after 
xiving him reasonable notice of the charges against him and allowing him a 
hearing sufficient to meet the requirements of procedural due process.'? 

When, following remand of that case, the alien mas given a hearing on the 
issue of his deportation, a t  which the burden of proving his admissibility nr8s 
])laced on him, the resultant order of deportation was set aside for that  reason. 
Kqc-ong Hrri Cl~ezo v. Rogers, 257 I?. 2d 606 (D.C. Cir.). 

Plaintill submits that  a n  American citizen holding a commission in the Regular 
.irmy is entitled to no less procedural due process than mas the alien Chinese 
s:~ilor in that  case. 

We nre xwnre of the much-quoted clictum from Reaces v. Ainszoorth, 219 U.S. 
"96. 304. to the effect that "To those in the military or naval service of the United 
States the military lam is due process." Plaintiff's answer to that generaliza- 
tinn-assuming it  to be valid a t  all-is that  the proceeclings against him were 
uot in accordance with but I-ather in  violation of the military law, in two major 
respects : 

(1) The matters charged against him were cognizable only before a court- 
martial under the Uniform Code of Military Justice, and could not lawfully 
be made the subject of administrative elimination proceedings. 

(2 )  The hearing before the board of inquiry was neither fair nor ira- 
partial and hence did not comply with the statute in any event. 



I. Last 12 cases in  which a B/ I  has  recommended retention (list furnished 
by Maj Averett, Off Br, Sep Sec, Personnel Division TAGO) involve officers of 
grade, branch, and component a s  follows : 

1. Lt. Col. Inf. USAR 7. Maj, Arty, USAR 
2. 1st  Lt. Inf. USAR 8. 1st Lt. Inf. NSAR 
3. Caot. ~ r m o r .  USAR 
4. capt; Inf, USAR 
5. 1st Lt, I n . ,  USAR 
6. 1st  Lt. Inf, USAR 

9. Mai. hirtv: RA 
10. capt ,  ~ n f I  'USAR 
11. Capt, SigC, USAR 
12. L t  Col, Inf, USAR 

11. I n  the time'available, only the single RA case, NO. 9, could be examined, 
and this turned out to be a probationary officer. Hence, in  none of last 12 cases 
where B/I  recommended retention was B/I composed of general officers. Analysis 
of case follows, presented in some manner a s  cases in ANNEX A. 
Case No. 29: Major, Artillery, RA 

Prior service.-OCS, 1942; EAD 194Z1946. EAD again, 1951 to date. Inte- 
grated RA l July 1958. 

I?!itiator of proceedings.-Arty Br, OAD, sparked by ACSI 
Grounds.-Intentional omission of material fact ; conclnct unbecoming, etc. 

Officer in  upper 14% of OEI. 
Summary of evidence.--Charge was that  respondent answered "No" to "Have 

you ever been arrested and convicted?" When in fact, during civilian interval, 
1946-1951, he had been arrested on a charge of driving under the influence of 
alcohol, and that  he had forfeited $210 collateral. ASCI report also stated some 
creditors considered respondent "slow pay." Facts were that forfeiture of bail 
in  state where charge was made does not constitute a conviction, and that re- 
spondent had forfeited bail by reason of his lawyer's advice; if tried, then c o p  
versus-motorist might have resulted in  conviction, this way nothing on record. 
Question on application was "arrested and convicted," not "arrested or con- 
victed." Two RA colonels testified they would believe respondent under oath, 
certificates from MG to same effect. B/I out 19 minutes, found "mimnderstand- 
ing, no intent to falsify," and recommended retention. Army Commander signed 
letter to the effect, watch this officer hereafter. 

Comment.-Officer had in fact not been convicted, hence no falsehood. 
Evaluation.-Another instance of what happens when unquestioning reliance 

is placed on CIG evaluation of a court proceeding ; reference to  TJAG would ha1 e 
kept this case from starting. Army Commander's comment consequently scems 
unjustified. Probably no harm done, respondent thereafter promoted to Lt Col 
AUS. 

TAB 1 

REGULAR ARMY OFFICERS 
I. Separation, of substandard RA officers under Public Law 810 (ck. 359, title 10)  

Calendar year 

Selected Losses 1 for / because / Retired 
"show of "show instead 
cause" cause" 

1948 ............................ 
1949 ........................... 
1950.. -----.-.-................. 
1951 ............................ 
1952 ........................... 
1953 ............................. 
1954 -........................... 
1955 ............................ 
1956 ............................ 
1957..-. -....................... 
1958 (May 31) .................. 

- 
Total. ................... / 835 1 457 / 97 

Resigned 
instead 

1 20 pending-all from special RIF screeninn. 

Other 
losses 

instead 

Retained- 

By BI I Or RB 



IT. RA oficer losses as  a result of 2-time passover fo r  permanent promotion, 
1948 through 1957 

I Discharged I Retired 

h'O~E.-These data are unavoidably incomplete bewusc records are not available on tho? officers who 
resigned after 1 passover and those who received a physical disability retirement instead of discharge. 

III. Regular A ~ m u  oficer losses (puwitive) 

Calendar year- 
Court- Resignations I martial I in lieu of 

dismissals trial 

STATISTICS O F  CASES REQUIRED TO SHOW CAUSE BY THE 1958 REMOVAL 
SELECTION BOARD 

These actlons were elected by the  individunls concerned in lieu of appearing before a 
field bonrd of inquiry. 

30 MARCH 1959. 
 memorandum for ,the Deputy Chief of Staff for Personnel. 
Subject : Review of Current Elimination Procedures (March 27, 1959). 

In  view of the extremely short time available, the following additions to and 
modifications of the basic paper, which normally would and should have been 



CONSTITUTIONAL RIGHTS O F  MILITARY PERSONNEL 771: 

incorporated therein, a re  necessarily submitted separately. Each item is keyed 
to the 'basic paper by page and paragraph. 

1. Page 8, following par. 20, add t h e  following : 
"20A. A simple way of effecting the foregoing policy would be to revise t h e  

question to read. 'Have you ever within the five years preceding the date of 
this document been convicted, by either a civil or military court, of other t h m  
minor offenses? 

"20B. 'Minor offenses,' for  this purpose may be defined a s  follows: 
"a. Within the military system, any action under Art. 15;  any conviction 

by Summary Court-Martial; any trial by Special Court-Martial of an officer o r  
warrant officers; and any trial by Special Court-Martial of a n  EM resulting i n  
an approved sentence, whether suspended or executed, not involving more than 
30 days' confinement ( the  Summary Court-Martial maximum). Trials of offi- 
cers by General Court-Martial prior to 1949 (when officers first became, in fact, 
subject to trial by Special Courts-Martial), where the approved sentence d i e  
not include dismissal, whether suspended or executed, and where the approved 
forfeitures did not exceed the present punishing power of special courts-martial, 
may also 'be considered a s  minor for all purposes. 

"b. I n  the civil courts, any prosecution for  9 misdemeanor that  did not result 
in a sentence to confinement." 

2. Page 9, following par. 24, add the following : 
"24A. In  the past, also, about one third of the membership of the Elimination 

Selection Board was drawn from OAD. Since almost all  of the non-RA elim- 
ination cases a re  processed by OAD before being considered by the BSB, th i s  
factor militates against objective judgment. I t  seems desirable, therefore, to 
provide that no member of the ESB will be selected from officers currently on 
duty in OAD or in  the Personnel Divisions of the  Tech Services." 

3. Page 15, following par 43, add the following : 
"438. I n  this connection, i t  appears to have been generally overlooked that, 

ever since 1947, the need for elimination pro7visions such a s  those now being con- 
sidered, is less than it was previously. Under the National Defense Act af 
1920, with its provisions for promotion by seniority (sometimes sarcastically 
but accurately characterized a s  the system of promotion 'by senility), a plan of 
elimination was a necessity, and Sec. 24b, the Class B proceedings, was thought 
to meet this need. But  after one initial housecleaning in 1920-1921, the Class B 
system [broke down, and in 1941 General Marshall, then Chief of 'Staff, sought 
and obtained from Congress the passage of Public Law 190, 77th Congress, to 
suspend Sec. 24b, and to weed out the deadwood in the mobilization then i n  
progress. I t  was because Public Law 190 was temporary tha t  the Army in 
1947 sought enactment of what became Title I of Pulblic 810, 80th 'Congress. 

"43B. In  1941, the RA officer strength was about 14,000. After the last Con- 
gressionally directed reduction of RA officer strength in 1922, the number had  
been a t  12,000 for many years. Therefore, in 1941, the Army was dealing with 
the accumulation of some 19 years mal-functioning of Class B. Yet the total 
number of officers called on to show cause under Public Law 190 was only 203 
(tab. 5 ; provided by Mr. Lynch, Historical and Precedent Sec, TAGO). This 
comes to about 1 elimination per 1000 officers per year. 

"43C. After 1947, the Officer Personnel Act substituted promotion by selection, 
with its provision for  elimination from the active list for two promotion pass- 
overs. At present, almost 150 officers a re  thus separated each year (figure from 
Lt Col Waddell, P&RD), and that  number will increase a s  more promotions 
are made to depend on "best qualified" rather than "fully qualified." At I.?@ 
per year, with the present commissioned RA strength, this comes to about 3 or 6 
eliminations per 1000 officers per year. If the Tamed White Charter Bill becomes 
lam, the figure may be expected to rise still further in  the future a s  Lt  Colonels 
are retired for failure to be promoted to Colonel. 

"43D. Accordingly, the condition a t  which Public 190 was aimed in 1941 n o  
longer exists-but in 1948, when Title I of Public 810 became law, apparently 
the effect of the preceeding year's Officer Personnel Act was not considerea 
anywhere. No doubt there is room for both systems of removal, the OPA f o r  
promotion passovers, and Title I for the periods between promotion considera- 
tion and for the utter dregs. But  with promotion passovers eliminating many of  
the less effective officers, it would seem more realistic not to be unduly perturbed 
a t  the failure of the Title I elimination process to separate more officers than 
it does (see Tabs 1 & 2 for  the figures). The real value of the eliminationl 
process to the Army lies, not in  the number of separations i t  effects, but in t h e  



vastly greater numbers whom i t  goads and frightens into turning in a better 
professional performance." 

4. Page 23, rewrite Conclusion 3f and add new subparagraph g a s   follow^: 
"f. Elimination Selection Board, which initiates show cause orders in  cases 

of probationary RA and non-RA officers, seems additionally handicapped in 
esercise of objective judgment because i t s  members are  outranked by heads of 
Combat Arms Branches in  OAD who initiate recommendations, and because some 
of its members a re  on duty in  OAD. 

"g .  Even under optimum conditions, a screening board sees a partial picture, 
drawn from paper: the review board has the benefit of full presentation by both 
sides, of later evaluations, and of seeing and hearing the respondent in person." 

5. Page 24, add Recommendation I d ,  as follows : 
"d. No officer on duty in OAD or in the personnel division of a Tech Service 

should be detailed as  a member of the Elimination Selection Board." 
6. Page 26, add Recommendation 4c, a s  follows : 
"c. Reevaluate the significance of the elimination process in  the light of the 

statutory provisions. enacted and to be enacted, that  require separation from 
t h e  active list for  promotion passovers." 

7. Page 27, add par. 4 just above signature. as  follows : 
"4. Present status of coordination (30 Mar 59) is a s  follows : 
"a. C$SD, ODCSPER (Col Hale)-concurs in recommendations and con- 

clusions bearing on OEI. 
"b.  PBRD-has paper under study. 
"c. PAD-has seen, no comments a t  this time. 
"(1. ACRB (BG Hardenbergh, Director)--says study is  excellent reriew and 

analysis, but will make no further comments until formally submitted." 
8. Page 27, add the following item under Attachments : "Tab 5. Reclassifica- 

1 ion of Officers in FY 1942." 
9. Page 27, add the following : 
"MEMO FOR RECORD : 

. "During itS preparation, this study was discussed with many individuals con- 
nected with the elimination process, not only in  ODCSPER, but also i n  TAGO, 
QAD, ACRB, and OASA, I n  general, the conclusions and recomnlendations set 
for th abote won the concurrence of the individuals actively concerned in the 
mechanics of elimination procedures a t  the actual axe-wielding level, while the 
same conclusions and recommendations were most strongly resisted a t  the levels 
where current polices a re  formulated, and where eliminations a re  initiated. 

"It is believed that  these divergencies reflect essentially a difference between 
individuals who a re  acquainted with the full records in  elimination cases, and 
those not so acqnainted. Otherwise stated, the differences of opinion grow out 
of different observed facts. 

"Accordingly, i t  is  suggested that  annex A, the analysis of 28 retention cases, 
should be read first.' 

"Had time permitted, 100 or more such cases would have been examined. Inas- 
much a s  28' are  ~ r o b a b l s  a fair  sample, such further study in all mobability 
would not have varied substantially the conclusions reached, although-additional 
instances would undoubtedly have resulted in some sharpening of detailed 
recommendations. 

FREDERICK BERNAYS WIENER, 
Colorzl, JL4GC, USAR. 

Cnse No. 40: GWO-W2, RA 
Prior service.-7 years a s  TVO, 10 years a s  EM before then. 
I n i t i a t o ~  of proceedings.-Career Br, OQMG. Screening by ESR. 
Crro?uzds.-Decline in  efficiency, substandard service, failure to exercise lexder- 

ship, failnre to meet financial obligations. Lower 2% of OEI. 
S?tmrna,r?~ of evidence.--ERs said, "lack of initiative," "worlrs best under pres- 

sure and supervision." Considerable evidence of personality clashes, but strongly 
favorable testimony from many officers, respondent was competent and doing 
good job. Late AEI quite high. "Failure to meet financial obligations" boiled 
down to two -4rt 15 cases, involving negligent failure to maintain sufficient 
bnlances : checks promptly paid after protest. At B/I, defense counsel urged 

120th case attached. 
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that current ARs did not meet basic standards of fairness required of ad~llinis- 
trative proceedings by the civil courts. B/I out 58 minutes, B/R out 10 minutes. 

Conz?nentary.-Reference of recommendation for elimination to field, and appli- 
cation of proper disciplinary standards could have kept this case from starting. 
Fact B/R was out only 10 minutes shows case was not even borderline. 

Evaluation.-Nothing in this additional case to vary conclusions or recom- 
mendations previously submitted. 

Mr. WIENER. Interestingly enough, when I presentecl that report, 
I found wide concurrence among the "Indians" in the Pentagon, and 
"Indian" means an action officer-the "Indians" as against the 
Y3hiefsn-the people who were in the actual elimination process, who 
saw these cases, who knew the facts, they agreed with me, whereas the 
people on the screening board, and those who rendered staff supervision 
and saw only the retention rate were against me and then, as I say, in 
December 1959, I brought this case in court, alleging a violation of 
the statute in two respects: First, that the statute didn't cover mis- 
conduct ; second, that the shift in the burden of proof was contrary to 
the statutory direction for fair and impartial hearings. 

Without going into the details, I mas able to keep that litigation 
alive for a year and a half until my man had got his retirement and 
then he was permitted to walk out under his own steam. I did try 
to get it to the Supreme Court on a mandamus to convene a three- 
judge court and that after some cogitation was denied, and I don't 
really quarrel with it, because the way the statute was written, I 
think, was probably all right. I t  was the regulations which were bad, 
ancl the application of the regulation and while that case was pending, 
Congress revised the act. 

I11 that revision Public Law 86-616, the 1960 amendment, Congress 
divided the misconduct and the inefficiency, but Congress specifically 
and it is shown in the report, in the committee report, shifted the 
burden of proof against the accused and didn't provide for  
confrontation. 

I think it is fair to say the hearings were very inadequate on the 
House side and there weren't any hearings on the Senate side and after 
the House passed this bill, I wrote to the chairman of the Subcommit- 
tee on Military Affairs asking him for a hearing ancl after the bill 
had been passed by the Senate and was becoming law I got in reply 
a letter that some Air Force general had written in reply to my objec- 
tions admitting that the effect mas to change the burden of proof. 

As I say, these issues are pending now. 
I shonld add two additional features of the pending case. Not 

ody  is there no confrontation, not only was confrontation by the ac- 
cuser denied in that case but the regulations specifically provide for 
the minimization of favorable letters. 

I11 other words, if I an1 the respondent, I can't be faced by my 
accusefr, I can't cross-examine him, and if I get a letter from General 
Schmaltz that I am a h e  fellow and ought to be retained, that is 
waved to one side and the regulation says you minimize that. 

Furthermore, under the new procedure there is not only no de novo 
hearing before the Board of Review, but there is no representation 
for the respondent before the Board of Review and in this particular 
case they had the hearing before the Board of Review, the recorder 
was there, he summarized all the adverse matter in the record, ad- 
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verse to the respondent. He mentioned none of the favorable factors 
and the respondent himself could not appear. 

I t  is as though when I take an appeal to the court of appeals, I am 
the appellant but I can't be there. 

Well, now, it seems to me that regardless of outcome this is the sort 
of mess that Congress should clean up after adequate hearings and 
not pass the buck to the courts to point out unconstitutionality because 
there is a lot of fairness that isn't unconstitutional which should be 
<:leaned up. 

There is no hope, no reasonable hope of getting the services to clean 
i t  up, because when I had this mandamus pending, I went to the Solici- 
tor General then newly appointed and said, 'LI would like you to take 
a look at  it," and the Solicitor General said, "I will let you go talk 
to  the Army." 

After all the New Frontiersmen had just come in, and so I wrote 
a letter to the new Secretary and I had a reply from the new Under 
Secretary and I think this may be of interest for the committee, I have 
a photostatic copy of the correspondence here, and Mr. Ailes szzid this: 

If,  a s  you allege, the Army regulations which prescribe procedures for elimina- 
tion of substandard officers a r e  inconsistent with the statutes which they are  
designed to implement, and if, a s  you also allege, these statutes a re  unconstitu- 
tional a s  construed and applied to your client, considerable revision of Army 
elimination procedures will be required. On the basis of the information avail- 
able to me, and my examination of the briefs filed in the pending litigation, 1. 
do not believe that  such a revision is necessary or desirable a t  this time." 

So that unless there is some impetus emanating from this committee 
o r  unless the Supreme Court agrees to hear the appeal and strikes 
down the statute this mess will never be, cleaned up. 

(The letters referred to follow :) 
WASHINGTON, D.C., Pebruary 21,1961. 

Re Ledford v. Curran, Supreme Court of the United States, No. 752, Misc. 
Hon. ELVIS J. STAHR, Jr., 
Becretary of the Army, 
Department of the Army, 
Washington, D.C. 

MY DEAR MR. SECRETARY: With the written consent of the Solicitor General, 
.dated February 20, 1961, who has advised me that  he is arranging for  a 30-day 
delay in  replying i n  the aboveentitled matter to  permit me to make the present 
request, I urge that  you examine for yourself the underlying controversy, namely, 
t h e  elimination proceedings against my client, Lt. Col. Lee B. Ledford, Jr., 
a23775, JAGC. 

Reexamination of your predecessor's actions i t  the more appropriate since they 
were advised in this matter by the very officers in  The Judge Advocate Gen- 
eral's Office who had originally instituted the elimination proceedings, and who 
thus, unconsciously or otherwise, were defending their earlier determination 
  at her than objectively appraising a proposal originally put forward by a different 
office. 

I t  is submitted that  the prior approval by former Assistant Secretary Short in 
th i s  case should be rescinded, and the proceedings disapproved, primarily for 
the  reasons set forth below. There were other grave irregularities, but those 
about to be enumerated a r e  the most serious. 

1. Absence of substantial evidence to sustain the vague allegations made. 
2. Injection into the proceedings of a particularly revolting allegation, known 

t o  be without evidentiary support when i t  was initiated and now admitted to 
be unsupported by proof, but which took up  the major portion of the transcript 
a n d  hence irreparably prejudiced the respondent's defense against the  other 
allegations. 
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3. Refusal to call for confrontation and cross-examination individuals whose 
statements adverse to the respondent were considered a t  all stages, even though 
one of these was actually in  the same building in which the hearing was being 
held. 

4. Shifting the burden of proof against the respondent by giving conclusive 
weight to the ex parte charges made against him, pursuant to paragraph 8. 
AR 635-105B, January 2, 1957, in violation of the statutory command, see 10 
U.S.C. (1956 revision) section 3782(b), for "a fair and impartial hearing." 

5. Absence of findings by the two boards that heard witnesses, followed by 
"findings" on sharply conflicting evidence by former Assistant Secretary Short, 
who had heard no witnesses. One consequence of this irregular procedure was 
that the respondent stands convicted of matters never charged or even in t imat~d  
against him a t  any earlier stage of the proceedings. 

Now that  the Army has a new Secretary a s  well a s  a new Judge Advocate Gen- 
eral, a n  opportunity to  seek reconsideration of the unjust and, in  my judgment il- 
legal action heretofore taken against Lieutenant Colonel Ledford is finally a t  
hand ; and the Solicitor General, who represents in the Supreme Court the officials 
who were defendants in  the injunctive proceeding below (Ledford v. Brucker, 
8ecreta.r~ of the Army, et al., U.S. District Court for the District of Columbia. 
C.A. No. 3583-59), has indicated his willingness that  I now submit the matter 
to you for reexamination. 

I t  is  my earnest hope that  you will undertake such a reappraisal. I t  is my 
considered opinion, based on intimate knowledge of the record, that  the present 
proceedings reflect no credit on the administrative processes of the U.S. Army. 
I urge, therefore, that  you disapprove them. 

I stand ready, a t  short notice and under time limitations comparable to those 
imposed in appellate courts, to  present this case to you or to  your delegate, and 
to supply whatever additional information may then be desired, supplementary 
to this necessarily brief communication. 

Inasmuch a s  a copy of the Solicitor General's letter to me was sent The 
Judge Advocate General, I am sending a copy of this lebtw to General Decker 
with a view to avoiding unnecessary delay. 

Respectfully, 
FREDERICK BERNAYS WIENER, 

Counsel for Lieutenant ColoneZ Ledford. 

DEPARTMENT OF THE ARMY, 
OFFICE OF THE UNDER SECRBTARY, 

Washington, D.C., April 4,1961.  
FREDERICK B. WIENER, Esq., 
Washington, D.C. 

DEAR MR. WIENER : Pursuant to the instructions of the Secretary of the Army, 
I have made a n  independent examination of the decision to effect the elimination 
of your client, Lt. Col. Lee B. Ledford, Jr., from the Army. The allegations raised 
in your letter to the Secretary dated February 21, 1961, have been carefully 
considered in the course of my inspection of the records pertaining to this case. 

As a result of my examination, I am satisfied that  the position of the Army 
in this case is both fair  and reasonable and that  there has been compliance 
with the applicable Army regulatioos. Moreover, I note that your allegations 
are substantially the same a s  the issues awaiting resolution in the courts. If, 
as you allege, the Army regulations which prescribe procedures for elimination 
of substandard officers a re  inconsistent with the statutes which they a re  designed 
to implement, and if, a s  you also allege, these statutes a re  unconstitutional a s  
construed and applied to your client, considerable revision of Army elimination 
procedures mill be required. On the  basis of the information available to me, 
and my examination of the briefs filed in  the pending litigation, I do not 
believe that  such a revision is necessary or desirable a t  this time. 

In  view of the foregoing, I have informed the Solicitor General that  I see 
no justification for reversing the previous decision to effect the elimination 
of Lieutenant Colonel Ledford from the Army, and have urged that he proceed 
Kith the litigation. 

Sincerely yours, 
STEPHEN AILES. 

Under Secretary of tAe Army. 



Mr. ~VIENER. Now, I think that when the committee delves deeply 
into this eliinination matter i t  will find that you don't even need it 
for inefficiency, because while the 1048 legislation mas pending Con- 
gress passed the OPA which provides for passovers, so that the in- 
efficient are automatically eliminated. They are not just promoted 
if the fellow ahead of them dies or retires and they keep away from 
a court-martial. 

I think the comn~ittee will also find that chapter 360 is resorted to 
for misconduct only whenever the evidence is insufficient to justify 
conviction by court-martial or when the offense has been barred by 
the statute of limitations or when the accusers won't s tmd up to 
confrontation and cross-ex&mination, and I strongly urge this com- 
mittee to initiate some kind of reconsideration to clean up this mess 
because quite apart from the outcome of the pending litigation, I 
don't think that the kind of proceedings which take place particularly 
under t.he misconduct provisions of chapter 360, I don't consider that 
those proceedings are consonant with American notions of fair play. 

That is the end of my statement on the eliminations, Mr. Chairman. 
Senator ERVIN. Mr. Creech ? 
Mr. CREECH. Colonel Wiener, the subcommittee has received testi- 

mony to the effect that the uniform code is unwieldy, that i t  is burclen- 
some, and that i t  would not work effectively during wartime. ' 

It has also received testimony to the effect that the Court of Military 
Appeals should be abolished and that a more effective type of military 
justice could be administered by reverting to the previous adminis- 
tration under the Elston Act. 

I wonder, sir, what your views are with regard to these allegations? 
Mr. WIENER. Mr. Creech, in the thought that since this committee 

has evidenced its interest in military justice, I have arranged my 
thoughts on that subject so that I won't be just talking off the cuff 
and at large. 

I will address myself to that subject and in the course of my pres- 
entation I will answer your questions specifically. 

The matter of military justice is a dilemma. 1 think me ought to 
face it. I t  is a dilemma that arises out of the need for reconciling 
essentially irreconcilable concepts. 

On the one hand we have the hard and unpalatable fact that a 
military organization is and must be an authoritarian organimt' ion 
because its job is to send men obediently to death if need be. 

Gen. William T. Sherman-and I don't think anyone will question 
his military prowess although in the past there have been southern 
friends who suggested that in the past he was a little careless with 
fire-General Sherman, as is not generally known- 

Senator ERVIN. I might add, Colonel, that we have very substantial 
evidence of that. [Laughter.] 

Mr. WIENER. I do not wish 10 fan flames, NY. Chairman. 
What is not generally known? perhaps, is that Sherman was a 

practicing lawyer before the Civll War, or, out of deference to the 
chairman, before the War Between the States. 

Senator ERVIN. My geology professor used to call i t  the un-Civil 
War. He  said i t  was the most uncivil thing that ever happened. 

Mr. WIENER. I think that the official records, as you are cloubtless 
aware, refer to i t  as the War of the Rebellion but now in an effort, 
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a manful effort, to calm t,hings down in this centennial celebration, 
I think it's being called a Confederate war as a euphemism that does 
not arouse tensions on either side of the Mason-Dixon line. 

He wrote a frequently quoted piece about the difference between 
the military and civil communities. He  said, in s~~bstance : 
the object of the civil lam is to create the greatest benefit of all in  a peaceful 
conmunity. The object of military law is to govern armies composed of strong 
men. An army is a n  organization of armed men obligated to obey one man. 

Well, that gives rise to the longhczirs7 favorite dichotomy about 
~vhether the military law is designed to administer justice or to enforce 
discipline and the answer is, "Both"; because yon can't have discipline 
if injustice is rampant. 

The difference 1s in the application, in the speed, and in the purpose 
of punishment, and punishment in a military organization is pri- 
marily deterrent. Punishment in the cil-il courts is, of course. pri- 
marily i-eformakory. And, of course, an army is not a deliberative 
body. 

That is the one side of the coin. 
On the other the need for military discipline enforced by prompt 

and certain sanctions does not meet wlmt are publicly acceptable 
stnndards of criminal justice. I don't think the American people are 
prepared for summary criminal justice. 

I n  fact, in the discnssions in 1948 and 1949, i t  got to the point where 
persons-and this mas right after we had won the greatest war in 
history-persons were unwilling to trust to the commanders who had 
planned and ordered the invasion and at  hose behest 300,000 fine 
Americans were killed in action, they were unwilling to trust those 
commanders with the power to appoint cou.rts-martla1 eren though 
such powers went back to  colonial days. 

I was engaged in a debate with a New York lawyer about this time, 
and when this was brought out he said-and I can prove it with the 
recording of that TV debateCLGeneral  Eisenhower is only inter- 
ested in the prerequisites of the brass." 

That is horn emotional they got about it. And as for death sen- 
tences, I think, I don't k n o ~  whether i t  is your committee, sir. or the 
District of Columbia Committee which now has pending this ques- 
tion of the mandatory death penalty in the District of Columbia. 

I will say here and now I am not squeamish about the death penalty, 
I have seen too many cemeteries of decent citizens on the Pacific 
Islands ancl certainly there are some humans who ought to be destroyed 
as though they were mad dogs, but I don't think i t  can be denied that 
the death penalty fouls up the machinery of justice in the country 
under present conditions. 

If Caryl Chessman had been sentenced to life imprisonment his 
case would never have attained the proportions it had. If  we didn't 
have a mandatory death sentence in the District of Columbia I am 
sure it wonlcl be easier to get convictions for first degree murder. 

Mr. CREECH. For your information, Colonel, that bill was reported 
by the District Committee and is now currently under consideration 
in the Senate. 

Mr. WIENER. I n  Worlcl War I1 or more accurately, between the 
close of the Civil War and the close of World War 11, only one 
American solclier was executed for a purely military offense. 



Now, that was for repeated desertion in the face of the enemy. 
I studied that once. That caused an awful lot of screaming yet he 

certainly wasn't the only one who deserved punishment, and yet if 
the death penalty is to be a deterrent, you can't execute it as death 
sentences for murder have been executed under the code and under 
the Elston Act 6 years after the offense when the war is over. 

Now, you have got to attempt, and i t  is the task of statesmanship to 
~ t t empt ,  a workable compromise between these two apparently con- 
flicting concepts, and that workable compromise seems to me to require 
two bases. 

First, the recognition that a military community differs from a 
civilian community, that drafting a military code is very different 
from drafting a code of criminal procedure for the State of East 
Oversham. 

Definition of offenses, no, but the application and the procedure 
and the entire approach itself are a different problem, because it is a 
different breed of cat. 

And second,.again arising out of this conflict, military justice shouIc2, 
therefore, be limited to situations where the standards and techniques 
and procedures of military justice are necessary, and it shouldn't 
attempt to parallel civilian justice and say, "Well, they have got a 
jury and me have a court-martial." 

The test, I think, was laid down by Mr. Justice William Johnson, 
of South Carolina, in the old case of Anderson v. Durn, in the 6th on 
Wheaton, page 204 a t  231, "The least possible power adequate to the 
end proposed." That would be a good standard. 

Now, the basic difficulty with the Uniform Code is that i t  disregards 
both those reconciling factors, and that in its 11 years of operation 
i t  has proved i t  is unable to stamp out abuses a t  the source. 

Far  from limiting military jurisdiction, it had extended it. 
Through 1951 the capital offenses of murder and rape could not 

be tried within the limits of the continental United States in time of 
peace, and that limitation was last defended by General Crowder, the 
Judge Advocate General of the Army from 1911 to 1923, a very able 
man, a very profound lawyer-last of the giants, I think-and he 
said, "It is not right, a military court shouldn't try capital offenses 
in time of peace in the United States." 

That was incorporated, that was set out in old Article of War 98 
from 1916 on. 

His code also had Article of War 74; namely, that in time of peace 
the civil courts had primary jurisdiction over offenses against the 
civilian population committed by members of the military. 

Why the drafters of the uniform code refused to carry on those 
limitations, I can only surmise. I am reasonably familiar with the 
legislative history. I can only surmise that they thought they wem 
setting up n judicial framework so perfect that the limitations weren't 
necessary. 

Now, there has been some attempt to curtail the military jurisdic- 
tion by an agreement between the Department of Defense and the 
Department of J,ustice made in 1955, but i t  is still possible for the 
military to try a case of murder occurring on a military reservation. 
That wasn't so before. I remember back in 1939 there was some 
officer at Fort Benning who needed money and the only source of 
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funds he saw immediately available was the insurance he had on his 
wife and he banged her head in pretty thoroughly with a golf club. 
He was tried in a U.S. district court in Columbus, Ga. 

I don't think, and I say this dispassionately, objectively, and after 
a great deal of reflection, I don't think that the military are qualified 
to exercise a general criminal jurisdiction and I rest that primarily 
on what they did in the Xmith and Covert cases. I am not talking 
now about the jurisdiction. 

Mrs. Smith, General Krueger's daughter, had been nnder continuous 
psychiatric care for 5 years, and then the doctors said to her husband 
if  she turns in here once more she ooes home, so she didn't turn in. 
Then, in an incident when she had geen drinking and when she was 
full of drugs which had been prescribed by the doctor she stabbed 
her husband and he died. She was found guilty of premeditated 
murder despite substantial evidence of her mental instability, and 
she received a life sentence. I don't think that any civilian court, any 
civilian court in the United States-there was no triangle, I mean 
there was none of this poor girl stuff or anything like that-I don't 
think any civilian court in the country would have given her more 
than 3 years for manslaughter if indeed they convicted her at all. 

Senator CARROLL. What year was that, Colonel ? 
Mr. WIENER. The trial was in 1953, i t  is one of the cases in Beid v. 

Covert, 354 U.S. 1. 
Senator ERVIN. That is the case where they say you couldn't try an  

American civilian who accompanied the Armed Forces abroad for ,a 
crime committed by them abroad ? 

Mr. WIENER. Yes, sir. I am now talking, addressing myself only 
to the merits which, of course, when I handled those cases in tho civil 
courts weren't in issue a t  all. Then there was the case of Mrs. Covert. 
Mrs. Covert, again no triangle, had, according to the majority opinion 
of the psychiatrists, a psychotic episode. She thought her husband 
was her father who had deserted her as a child-after she had axed her 
husband she took all the sleeping pills s'he could find and climbed into 
bed with the corpse and when during the trial i t  was found she was 
with child and that child was born in prison, then, after the trial two 
of the Government psychiatrists retracted their testimony, and what 
did the Air Force do?  They found her guilty of premeditated mur- 
der and said any punishment other than life imprisonment would be 
unwarranted and inappropriate. I say, you look at-she would have 
been acquitted, I think anywhere, if she had been tried by the English 
courts as under the NATO agreement she would now be. They 
hadn't taken effect then. I think there where they have the strict 
McNaghten rule she would have been acquitted and yet she was sen- 
tenced to serve life imprisonment and even after she had a baby born 
in prison no one could see any mitigating circumstances to modify 
that life sentence; so I say these people are just not equipped to carry 
on a general criminal jurisdiction. 

Now, second, where the jurisdiction is, even where the jurisdiction 
is within the former limits, the code introduces what I think are un- 
suitable civil concepts, civilian concepts. 

Before the code a trial by court-martial was adverse in form but 
not entirely, because laymen could prosecute and defend, and the rule 
was that waiver by a layman was not given a great deal of effect, 



because they figured this fellow didn't know any better. He was just 
a captain of infantry, a lieutenant of artillery, he wasn't a lawyer. 
MTe won't consider waiver. 

Well, now, the cases are tried mostly by aggressive lieutenants on 
both sides, who get their notion of trial practice from Perry Mason 
~ n d  Mr. District Attorney, and you have a hammer and tongs contest, 
and waiver is given very serious effect even though it may have been 
some kid 3 months out of law school. Even more significant to me is 
that the uniform code divorces the administration of military justice 
from the consciousness of the services. Instead of the services dis- 
ciplining themselves and taking a precise interest in seeing that the 
guilty are convicted and the innocent go free, the whole thing is 
turned over to the cops and the lawyers, and when a decision comes 
down saying that this or that was unfair, nobody sees that because this 
is in a verbose opinion which only the lawyers need bother with. It 
is no longer a art of the consciousness of the service. 

I n  the old f ays, your well trained officer who had ,hen in the peace- 
time army knew military law, and he had a working grasp of the 
rules of evidence. Whenever I sat as law member under the 1920 
Articles of War and I had one of these experienced lay officers next 
to me, I would close the court and I would say, "Joe, what do you 
think?" because he had been through i t  more than I had, and I wanted 
the benefit of his doubt. 

The third difficulty is that i t  is impossible to expect the services 
without the supervision of the Court of Military Appeals to stamp out 
the endemic existence of command influence, and I have here a list 
of the horribles. I don't want to  go into them in detail, Mr. Chair- 
man, perhaps if I either submit the citations to the reporter or submit 
them separately. These are shocking cases that weren't caught by 
the Board of Review. 

There is the Deain case (5 U.S.C.M.A. 44), a Navy case. They 
had a. permanent general-court. I think the Navy has now got away 
from that. The admiral who was president of the general court was 
challenged and on challenge admitted that when "I see him come 
in there, I know he is generally guilty otherwise he wouldn't be here,'? 
and then he made out the fitness reports on the members of the court. 

Well, you can imagine how much dissent you were going to get from 
the members of the court in that situation. Passed by a board of 
1-erier~, reversed by the Court of Military Appeals. 

Whitley (5 U.S.C.M.A. 786) : The president of a special court was 
ruling in favor of the defense. At a recess he was relieved and nn- 
other officer was substituted in his place. Passed by the Board of 
Review, reversed by the Court of Military Appeals. 

#ems (6 U.S.C.M.A. 661) : There was an Air Force special c o ~ ~ r t -  
martial in England. The accused hired an English solicitor who, of 
course, has the right of audience. The convening authority put two 
lawyers on the court on the specid .court, who advised the president 
to overrule every one of the solicitor's objections. P'zssed by the 
Air Force Board of Review, reversed by the Court of Military 
Appeals. 

Parker (6 U.S.C.M.A. 75) : A soldier put on trial for a capital 
(lase, death sentence adjudged, 1 day to prepare for trial. passed 
by the Board of Review, reversed by the court. 



'McMahan (6 U.S.C.M.A. 708) : A soldier on trial for a capital 
offense. His counsel, a major, J.A., made no closing argument al- 
though it was a very thin case on premeditation, said nothing in miti- 
gation when the question before the court was whether it should be a 
death sentence or a life sentence. Death sentenca was adjudged, 
passed by the Board, reversed by the court. 

Kennedy (8 U.S.C.M.A. 251) : A cooked-up scheme, I don't think 
any other characterization would be accurate, between trial counsel, 
the law officer and the staff judge advocate to get a conviction. 
Passed by the Board, reversed by the court, and finally Kitchins 
(12 U.S.C.MA. 589), when an Army lieutenant made a spirited de- 
fense his superior, the staff judge advocate, gave him a low efficiency 
report. Passed by the Board, reversed by the court. 

So, I am convinced you need a court not only to take you gentle- 
men and the Congress out of the court-martial business so you don't 
have to go see the Secretary on behalf of constituents but also to 
look over the shoulders of these people who just can't be relied upon 
to do a completely decent job by themselves. 

And more than that, some of the current remedies which they pro- 
pose would make the situation even worse. 

There has been pending a bill sponsored by the American Legion, 
to restore the limitation on capital offenses existing before 1950. It 
is bitterly opposed by the Army in the Brucker report. 

The Brucker report has a court packing.provision. I would have 
supposed that after Senator Joe Robinson died in the summer of 1937, 
the court packing was just one of the things that wasn't done. 

In the committee draft of the Brucker bill which is their proposal 
for amending article 67 (a) (1) there is this provision : 

Two judges shall be appointed for a term of four years from among the 
retired commissioned officers of the Armed Forces who have completed a t  least 
15 consecutive years service on active duty as a Judge Advocate of the Air Force 
or as a legal specialist of the Navy within two years of their appointment. 

That is just a court-packing plan, to put two judge advocates on the 
Court of Military Appeal in olrder to limit the number of reversals. 

Then they had a perfwtly fantastic definimtion of harmless error. I 
don't have to tell this subcommittee that judges and lawyers differ on 
what was and what was not harmless error. If it is a 9-man court you 
will get 5 to 4 decisions, if it is a 7-man court, you will get 4 to 3 deci- 
sions. I t  is frequently a very close matter. 

Here is the Amy's, the new Brucker report's definition of harmless 
error in their proposal for article 59. 

An error of law * * * will not be considered to materially prejudice the sub- 
stantial rights of an accrjsed unless after consideration of the entire record i t  is 
atlirmatively determined that a rehearing would probably produce a materially 
more favorable result for the accused. 

In other words, if someone is guilty of murder, first-degree murder, 
and plainly is such a beast in human form that he would be sentenced 
to death after a fair trial, well then, it makes no difference that he was 
sentenced to death after a greviously grossly unfair trial. I submit 
that is a fantastic definition of harmless error. 

Finally, the Brucker report objects to the greater independence 
which the American Legion bill would give to Boards Review by 
putting them in the Office of the Secretary of Defense where they 

84154162-50 



wouldn't be subject to and right under the nose of the Judge Advocate 
General and I understand your subcommittee has heard that the mem- 
bers of Army Boards of Review are rated for efficiency by the Chair- 
man of the Board-again hardly a factor calculated to produce inde- 
pendence of judgment. 

Now, on the basis of an experience with no less than three military 
codes, extending over 25 years, I venture to make these suggestions 
for improvement of the present rather unhappy and unsat~sfactor~ 
situation : 

First, I would reenact the limitations of old articles of war 74 
and 92. 

Secondly, I would either put the boards of review into the Secre- 
tary of Defense's office with tenure, in other words, they are there 
for a &year term and you don't transfer them when they write an 
opinion you don't like. Or h t te r  still abolish them altogether and 
shorten the process. 

There is really no need for a double appellate review in the military 
system. I t  grew ouk of a historical accident. I n  the Elston bill, they 
superimposed a judicial council on the Board of Review, I think the 
purpose of the judicial council originally was sentence equalization 
and disciplinary aspects. 

In  other words, not so much did this man commit larceny or murder 
or was he quilty of embezzlement but assuming he was guilty of con- 
duct unbecoming an officer, what would be a proper punishment from 
a disciplinary point of view. Now that was continued by the code, 
and I think there is no need for it. 

I will say this, the existence of the Board of Review does not help 
an accused substantially, and I feel so strongly about that that 
I no longer take retainers before Boards of Review because it is a 
waste of my time and of my client's money. Any case that a Board of 
Review sets aside would be set aside in the examination branch. You 
get only built-in delay, and built-in expense. 

Whak I would rovide is that all cases should be examined in the 
Judge Advocate 8enera17s office as the minor ones are now examined 
under article 69, and from an adverse decision there, the Judge Advo- 
cate General can certify or the accused can petition. 

Then I would give the Court of Military Appeals the same jurisdic- 
tion over facts and sentences that the Boards of Review now have. I 
would enact the Army's law officer program by law, with cormpond- 
ing changes in the manual to make it clear that the law officer presides, 
and 'that would reduce the present president of the board to a mere 
foreman of the jury. 

The Army has a very successful law officer system. The Navy has 
adopted i t  certainly on a pilot basis, I don't know holw far it has gone. 

The Air Force has resolutely held out against it, as far as I can see, 
because they put the N I H  stamp on it, L'Not Invenkd Here," and so 
the want no part of it. 

?think the permanent law officer program is the greatest improve- 
ment in trials since the code, and that ik should be mandatorily 
required. 

I would also consider a return to the Elston bill's provisions as to 
lawyers. Now the Elston bill said, "If you have a lawyer for the 
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prosecution you have got to have one for the defense. If you have 
a layman prosecuting, you don't need a lawyer for the defense." 

Well, I know that the bar association pantificators say, well, You 
have ot to have lawyers to try cases. I have seen i t  done the other 
way. %here was an old farmer back home who was asked whether he 
beheved in baptism. He said, "Good Lord, yes, sir, I have seen it. 
done,." I have seen cases adequately tried by layman prosecuting an4 
defending and in the British Colonies, lay police officers prosecute dl 
except &he really d i c u l t  cases. 

Senator ERVIN. Colonel, as a matter of fact, courts-martial apply to 
a small field-law violationeisn't that true? 

Mr. W m m .  Yes, I would say SO. Certainly, if you would restrict 
bhe jurisdiction, you don't need a lawyer to try an a.w.o.1. case. 

Senator ERVIN. Of course, those of us in civilian courts, n& only 
have all of the field of criminal law but we have all these other fields sf 
iaw. Criminal law occupies a comparatively small area of the total 
field of the law ? 

Mr. WIENER. Yes, sir, and the court-martial, of course, has only 
criminal jurisdiction. I wouldn't dream if I were staff judge advocate 
of assigning a layman to prmecute a murder case or a tricky case of 
embezzlement or anything that was really serious. 

But the a.w.o.1.'~ and the desertions and the disrespect to superior 
officers, yon don't need lawyers to try those cases, and that would, I 
think, again bring the system of military justice back into the con- 
sciousness of command. 

Then I mould see if I couldn't get some impetus toward further 
education. I made a study of this, again on duty at the Pentagon. 
What kind of education does an Army officer get, and I am talking 
about the full-time professionals, what kind of education does he 
get in military law. Well, he gets 1 year at the Military Academy 
and that is it. When he gets to Leavenworth Be will learn something 
about military government and martial law but he never again from 
West Point on through the War College studies the problems of san.c- 
tioils. He never studies the problem of punishment. He repeats a 
few legends that he has heard from older officers bnt no one has ever 
applied their very considerable talents to looking at the question of 
sanctions. 

Now, one of the reasons military justice took such n beating in World 
War I1 was lack of training, particularly among commanders. 

When the Army took an officer and made him a brigadier general 
and gave him command of a newly organized division, and there was 
a man who had robably been only a major a year previously, they P didn't immediate y say, "OK., boy, take your division and train it and 
take it out to the field and beat the en~my.'~ 

No, the sent him to Fort Leavenworth for a very stiff refresher 
course. &re, he was qualified, he wouldn't have been detailed, he 
wouldn't have been given that assignment if he hadn't been a superior 
officer. But, "Before you take your division you are going to have a 
refresher course." 

But nobody ever took these people who had general court-martid 
jurisdiction for the first time in their lives and gave them a 5-day 
sitdown with a wise dutch uncle J.A. who knew all the mistakes 
because he had seen them, to sit down and guide them. 



And finally, there must be some way, which there isn't now, of 
communicating to commanders the basic principles of the Court of 
Military Appeals decisions on questions of basic fairness. I don't 
mean that you have to  instruct a division or colrps or Army commander 
in the intricacies of embezzlement or what is or what is not premedi- 
tation, but I mean, "Look, these are things that aren't done and this 
is why .', 

I n  other words, don't let military justice be a thing apart as now. 
Then, finally, I think you have got to do something by leg?slation to 

make the legal career in the service more attractive. Under the pro- 
visions of the Officer Personnel Act any officer, any legal judge advo- 
cate who isn't appointed a brigadier general must retire, is retired 
between the ages of 51 and 55, depending on how or when he entered 
the service. 

Now, if a lawyer is any good at all, and that may be a big "if" 
sometimes; but, assuming he is a good, competent lawyer, 51 to 55 
is  when he reaches his prlme. Now, it is true that a t  55 he isn't going 
.to be a combat-ready battle leader. But you don't need him for that. 
Yon want him to keep his commanders out of difficulty and give 
sound advice to the staff and to the secretary. 

I think the law school rider should be repealed. The services have 
demonstrated that they can't recruit the lawyer they need from the 
law schools because, after all, if a lad goes to  law school he goes 
because he wants to be a lawyer. I f  a lad wants to be an Army officer, 
he goes to the Military Academy or he stays on after his obligated 
ROTC training, and sometime after he has decided he wants to stay 
in that is the time to send him to law school. 

Now, the reasoning behind the law school rider is you can get all 
reserve JA's you need. They can't, they have tried it. You can't. 

I don't know whether a separate corps is the answer. Some of 
these cases arise in the Army and Air Force, and the Army has had 
a separate corps of judge advocates since 1862. Also I doubt very 
much whether i t  is a question of pay. I know that the Judge Advo- 
cates Association some time back came out very strongly for more 
pay for the lawyer sitting in the rear on his rear than for the fellow 
m the front line being shot at by the enemy, I was then president of 
the Judge Advocates Association, and felt very strongly about that, 
felt that i t  was a matter of civic morality that if I ever supported such 
a proposal I couldn't look any soldier in the eye, let alone look myself 
in the eye shaving in the morning. Then when the board of directors 
overruled me on that the only thing I could do is resign. 

Those are my suggestions and I am ready for more questions, Mr. 
Chairman. 

Mr. CREECI-I. Colonel Wiener, yon have quoted Generd Cro~vder 
as saying that i t  is not right for the military to try by court-martial 
an individual for a capital offense in time of peace. You haven't 
indicated, sir, that i t  is your feeling they are not qualified in some 
instances to do so. 

The subcommittee has been told by one witness that there is a seri- 
ous question of constitutionality as to whether, indeed, the Constitu- 
tion permits the military to try by court-martial in time of peace a 
serviceman accused of an offense within the United States where the 
nature of the crime is esclusively civil, in the sense that i t  is not com- 



mitted on a military installation against military property or military 
prsonnel, and does not involve any matter affecting the maintainance 
of military discipline. 

I wonder, sir, if you could care to comment on this statement with 
regard to the constitutionality ? 

Mr. WIENER. Well, I don't-I am aware of the argument but I 
must say I can't see it as a constitutional question. It is true, of 
course, that if you look at the early codes there was a limitation, they 
were limited to military offenses, anything else must be turned over 
to the civilian authorities. 

Back in 1833, there was a soldier on the pier of West Point con- 
victed of larceny from a carpet bag-this was before there were car- 
petbaggers but they had carpet ba . 

Senator ERVIN. That was the ay I guess when they carried their 
own property in carpet ba s. 

r 
Mr. WIENER. Instead o f! somebody else's property. [Laughter.] 
General Alexander Macomb who was then commanding general and 

who had written a book on military law, disapproved the sentence 
because it had nothing to do with military discipline. 

The Army wasn't given jurisdiction over civil offenses except in 
time of war until 1863 and not over civil offenses as such until 1916 
although they were charged, most civil offenses were charged as con- 
duct to the prejudice of good order and military discipline, and the 
Grafton case (206 U.S. 333), was one where a soldier was tried for  
manslaughter under the general article. 

There was another case whose name I can't recall-I find that is 
one of the burdens of seniority, it is hard to remember the naines of 
cases-I think it is 105 U.S. 

The man who shot President Garfield was kept under military 
guard, and the sentry, I think, was not a Chester Arthur man and he 
got so mad that he fired a t  the assassin and wounded him and he was 
tried under the general article and that was sustained. I think the 
case is Elr: parte Mason (105 U.S. 696) .  

So it is very difficult for me, regardless of the fact that the juris- 
diction has been legislatively expanded, to find a constitutional cur- 
tailment ia the general power in article I, section 8, clause 14, "to 
make rules for the Government and regulation of the land and naval 
forces." 

That clause seems to me all-inclusive and so it is a question of legis- 
lative judgment rather than of constitutional limitation. 

Mr. CREECH. Sir, do you feel there is any problem posed with 
regard to differentiating between those crimes which are strictly 
civil and those which might be within the purview of the military, 
particularly in light of article 135 of the code? 

Mr. WIENER. YOU mean the general article ? 
, Mr. CREECH. Yes. 

Mr. W I E N ~ .  1349 
Mr. CREECH. 134. 
Mr. WIENER. NO, I think with the Grafton case and this other one 

in 105 U.S., it's been sustained so frequently that there is no con- 
stitutional limitation. I mean, people had been tried for civil offenses 
under the general article for a long time. I see it as a matter of 
legislative judgment. I think it is the part of wisdom to restrict the 



military jurisdiction to occasions that affect military discipline. .But 
I don't thmk it is a constitutional limitation. 

Senator CARROLL. May I ask a question here, Mr. Wiener? 
Mr. WIENER. Yes, sir. 
Senator CARROLL. It's been years since I have been in this field. 

Isn't the wenera1 practice or used to be the general practice that if a 
member o? the mditary personnel committed a crime, I am speaking 
within the United States, against a civilian the civilian authorities , - 
could prosecute ? 

Mr. WIENER. Yes. That was article of war 74 of 1916 through 
1948. I can give you the present reference. Article 14 of the U s -  
form Code changed that. I think that the civil courts should haw  
primary jurisdiction over civilian offenses committed by military 
personnel off the post. 

I n  other words, if the soldier, if the marine from Quantico robs 
somebody in the District he ought to be tried in the District court. 
I f  he . robs . somebody on the reservation, he should be tried by court- 
martial. 

Senator CARROLL. It seemed to me during that period of time prior 
to the adoption of the code that under that old procedure there was 
the civilian authority who could waive and let the military prosecute. 

Mr. WIENER. That is correct, yes. But the civilian jurisdiction mas 
primary in time of peace. It was not exclusive even in time of mar. 
There is the case of Caldwell against Parker somewhere in 251 or 
2 U.S. (252 U.S. 376). There was a soldier tried for murder by the 
civil authorities in time of war, and he said that the military had 
exclusive jurisdiction and the Supreme Court said no, they have 
primary jurisdiction but not exclusive. 

I n  other words, either side can waive and as a matter of fact, sir, 
that was always the basis of, made the basis of local agreements. 

I f  you had an Army post next to a town which, of course, had gin 
mills and gin mills on payday and soldiers mean trouble, the post 
commander through his judge advocate or provost marshal would 
work out a modus vivendi with the police chief as to who would be 
tried by whom. But the civil authorities had precedence, primary 
jurisdiction under article of war 74. 

They don't have it today. 
Senator CARROLL. Then as I recall if a crime were committed on an 

Army post, a capital crime in that period of time he mould be tried 
in the U.S. district court. 

Mr. WIENER. Yes, sir, that was article of war 92. 
Senator CARROLL. Has that been changed? 
Mr. WIENER. Yes, sir, that was changed and now that the American 

Legjon wants to get it back, the Army is screaming bloody murder 
agamst the change. They seem to feel i t  somehow impugns their 
honor to take away any jurisdiction from them. It is very difficult 
for me to understand why a jurisdiction that General Crowder, with 
his background and learning and wisdom deliberately avoided, should 
now become a matter of honor and be vigorously attacked by the 
Brucker report. 

Senator CARROLL. From your long experience, is there a difference 
in procedure, substantial difference m procedure if as I understand 
the mili taq individual, military personnel committed a capital crime 
now on a military post would be tried by court-martial? 



Mr. WIENER. Yes, sir. 
Senator CARROLL. From your long experience is he denied an 

stitutional rights that he would have by the civilian authorities7 'On- 
Mr. WIENER. Well, I wouldn't say that he is denied constitutional 

because under the code the trial itself is pretty good, and with 
the law officer program it is very good. But by and large, a Federal 
judge is better qualified. 

Senator CARROLL. Does he have the right to subpena witnesses? 
Mr. WIENER. Yes, he does. Yes, he does. 
Sena.tor CARROLL. Subpena a document, records? 
Mr. WIENER. Yes, sir. 
Senator CARROLL. Any right that he would have as a defendant in 

a civil court ? 
Mr. WIENER. He  gets the same kind of trial except for the quality 

of the officer making the rulings and except for the differences between 
a jury and a court-martial that the defendant in the U.S. district 
court would have. 

Senator CARROLL. One more question, Mr. Chairman, coming back 
to this prosecution of a member of the military establishments. 

Mr. WIENER. AS a matter of fact, sir, if I may continue my answer, 
with respect to pretrial discovery, the military accused gets more 
ri hts than the defendant in the U.S. district court. 

%enator CA~ROLL. I v a s  thinking of crimes committed off the reser- 
vation by a member of the military. He cannot be prosecuted now 
by the civilian authorities ? 

Mr. WIENER. NO, he can be prosecuted but the civilian authorities 
no longer have primary jurisdiction. 

Senator CARROLL. I see. 
They can still work out a conflict between the two? 
Mr. WIENER. Yes, except they are not negotiating from strength 

now, and the agreement that I spoke of, whch  is the agreement be- 
tween the Department of Defense and Department of Justice, applies, 
of course, only Q Federal offenses. 

Senator CARROLL. Let us assume that there is a wide conspiracy 
among members of the military personnel, do you know in your 
experience-in the commission of a crime, do you know in your ex- 
perience whether or not there, they are permitted any wiretapping 
evidence to come in in military hearings ? 

Mr. W ~ N E R .  There is a decision of the Court of Military Appeals 
which I can't name at  the moment which holds, I believe, that the 
Communications Act, the wire-tapping prohibition in section 605 does 
not apply to  the communications system on an Army reservation. 

Senator CARROLL. That does not apply ? 
Mr. WIENER. Yes, sir. 
Senator CARROLL. DO you h o w  what that citation is? 
Mr. WIENER. No, but I will make a point of looking it up, and sub- 

mitting it to counsel. 
Senator CARROLL. Would you do that? I would appreciate it. 
Senator ERVIN. Proceed. 
Senator CARROLL. DO you remember the reasons given in that case 

briefly ? 
Mr. WIENER. It's been so long since I read it, I would just be guess- 

ing and I don't want to do that. 
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Senator CARROLL. All right. 
(The information referred to follows :) 

I n  United States v. Noce, ( 5  USCMA 715), the Court of Military Appeals held 
by a divided vote that  section 605 @f the Communications Act did not apply to 
a communication limited to a military telephone system. This was followed, 
likewise by a divided court, i n  United States v. DeLeon, (7 USCMA 7473, as 
well as  by a unanimous court in  United States v. Qopaulsingh, (7 USCMA 722), 
where the military communication system was located in  Korea. 

Mr. CREECH. Sir, at the present time the code provides military 
jurisdiction over military personnel who are not on active duty. 

I n  your opinion, sir, is this constitutional and if so, is it desirable? 
Mr. WIENER. Well, I don't thing there is much of that. Let me 

just go through that briefly in article 2. Article 2(1), there is no 
problem, that is the usual provision. There is no problem there, cadets, 
aviation cadets, midshipmen. 

Mr. CREECH. Excuse me, apparently what I was saying, I omitted 
to say retired personnel. 

Mr. WIENER. Retired personnel ? 
Mr. CREECH. Yes. 
Mr. WIENER. Retired personnel, I am aware of the, of a recent law 

review article which says it is unconstitutional and, of course, if you 
are going to interpret the constitution entirely on the basis of what 
the Fathers had m mind, and Chief Justice Hughes in Home In- 
surance against Blaisdell says that is not a proper approach. (See 
Home BZdg. & Loan Assn. v. BhisdelZ, (290 U.S. 398, 4 2 4 4 3 ) . )  
They couldn't have had retired personnel in mind because there were 
no retired personnel at  that time. 

I don't think there is a constitutional problem. They are a part 
of the Army. They also serve who only stand and wait. 

I t  has this interesting history. In 1916, when General Crowder, 
after over a decade of effort, finally persuaded Congress to adopt the 
revision of the 1806 Articles of War, in other words, there hadn't 
been a real revision in 110 years, and he got that adopted, the Senate 
added it as a rider to the Army appropmation bill in 1916, and you 
gentlemen will recall that that was a t  the height of the preparedness 
movement when it was fairly clear that sooner or later we would get 
into the First World War, the Senate amended it to eliminate juris- 
diction over retired personnel. 

Woodrow Wilson vetoed the entire bill, appropriations and all. 
He  said, these people must be subject to military law and I think what 
he had basically in mind was some retired general popping off and 
saying he didn't like the President, the Commander in Chief's policies. 
So it went back. 

About the middle of the 1930's, there was a great deal of reluctance 
to exercise that jurisdiction, and one such case of a retired officer 
being tried by court-martial was disapproved, I think when General 
MacArthur was Chief of Staff. 

The corps area commander where the case arose was Gen. Malin 
Craig, and a very few months after General Craig became Chief of 
Staff a retired lieutenant down in Atlanta who had been paperina the 
neighborhood with rubber checks was tried and dismissed, and I $on% 
think there have been many trials since. 

Of course, there are a great many offenses by retired officers that 
shouldn't be brought before courts-martial. 



Take this admiral who smuggled something in from China. Well, 
that is a customs offense. Court-martial isn't well adapted to trying 
that kind of an offense. Sure., he was turned over to the civil au- 
thorities but I don't think there is any constitutional question, and 
my own view, for what it is worth, is that this gives the Commander 
in Chief a certain control over retired officers. 

I know there is one retired BG who always pops off, the committee 
knows about him. He will never be tried because there is some ques- 
tion as to whether he has got all his marbles, I don't mean he is 
commitable, but he is a crackpot, so why bother with him? 

Senator CARROLL. May I ask a question along this line again? 
Mr. WIENER. Yes, sir. 
Senator CARROLL. Coming back to this difference between the civil- 

ian authorities and military authorities: The civilians no longer have 
any primary jurisdiction. In some instances, many instances military 
personnel live off the post. Supposing a military person commits a 
crime and there is a search, a seizure, and an arrest on the part of 
civilians. The military decide to try it, under your experience is he 
~ermitted to raise the constitutional questions before a military court- 
martial that he would raise in a civilian court, for example no probable 
cause for arrest, probable cause for the issue of a search warrant, 
illegal detention, could he raise those questions? 

Mr. W m m .  He could raise them. Whether he could succeed is 
something else. As I recall, sir, there is a very equivocal provision 
in the manual for courts-martial on that. (See par. 152, "U.S. Man- 
ual for Courts-Martial," 1951.) I think part of it arises out of the 
fact that they want the full power of search on the military post. 
There used to be units during the war, wherein knife play and stab- 
bing were endemic and the experienced commanders found out the 
only way to wipe out knifing, in some of the units we had during the 
war, was to wake them up at 2 in the morning and have a complete 
check of their footlockers, and after a while they got tired of being 
awakened out of dreams of home at 2 a.m. and there weren't any more 
knives in the outfit. 

I don't know whether it was strictly according to the books but it 
certainly kept down the court-martial business. 

Senator CARROLL. That is different. That is on the military reser- 
vation itself. 

Mr. W~A-ER. That is on the post. 
I see no reason why under present decisions Elkins and Mupp 

(Elkins v. United States, 364 U.S. 206; Mapp v. Ohio, 367 U.S. 643)- 
why if there mere an illegal search, let us say, in an officer's house in 
Arlington and he were bemg tried at  Fort Belvoir, why he couldn't 
make the objectioa; 4: don't think there are many rulings on it. Or at  
least none that I know of. 

Senator CARROLL. In other words, have there been any rulings by 
this highest appellate court ? 

Mr. WENEIZ. All I can  say, sir, is I don't recall any. I don't mean 
to suggest for a moment 1 am prepared to recite on all 12 volumes on 
what they have decided because frequently these haven't been too 
clear. 

Senator CARROLL. Your testimony has stimulated my thinking 
along these lines. 



Mr. WIENER. Yes, sir. 
Senator CARROLL. I can understand that on a military reservation 

they perhaps would have to have a different rule there. 
Mr. WIENER. Yes. (In United Xtates v. De Leo; 5 USCMA 148, the 

Court of Military Appeals by a dividend vote held admissible the 
fruits of a search made by French authorities. Since then, however, 
the Supreme Court in Elkins v. United Xtates, 364 U.S. 206, has dis- 
approved the "silver platter" doctrine, so that today the result should 
be different if the French search would have been illegal by American 
standards.) 

Senator CARROLL. There would be a difference under the fourth 
amendment. 

Mr. WIENER. I would think an officer off the post should have the 
same protection against authority, whether it is the CID or the MP's, 
that he has against the county police or the FBI. 

Senator CARROLL. What about military personnel on the post, the 
commission of a crime on the post, what about long conhement and 
a confession, has that issue arisen? 

Mr. WIENER. That issue has arisen and they have been pretty good: 
on confession. Any kind of a coerced confession is bad, and as a 
matter of fact, it has been my impression that they are rather more 
favorable to the accused in the book than most civil courts. 

As I recall, and this was a case I defended 'I or 8 years ago, there 
is a provision in the manual-and I am speaking from recollection 
only-there is a provision in the manual that once charges are pre- 
ferred the accused's silence may not be made the subject of comment. 
I think that goes there rather farther than the Federal district courts 
do. (Sea par. 140a, "U.S. Manual for Courts-Martial," 1951, at 
p. 251.) 

Senator CARROLL. All right. 
Mr. CREECH. Colonel, the statement has been made with regard to 

giving the civilian courts primary or exclusive jurisdiction over civil- 
type offenses by servicemen, that, because of the delay in both the 
State and Federal courts, there might be a denial of a speedy trial 
to the accused. 

What is your view on that, sir ? 
Mr. WIENER. I don't think there is anything in that. I have in 

mind the case of B u m  v. WiZsorf~ in 346 U.S., that was a rape- 
murder on Guam. The men were tried in 1948, I think they were 
finally executed in 1954. I think that is a delay that stacks up favor- 
ably with anything we can cook up in the civil courts. I don3 think 
there is a great deal of delay. There may be situations where you can 
start the trial faster, but with the present built-in delays, with Boards 
of Review, Court of Military Appeals-and there is an even worse 
case, lthe case of poor General Grow. He was the general officer who 
was accused of having left his diary lying around loose in a hotel room 
in Germany where the Russian spies got hold of it. He was tried by 
court-martial and went all through the trial, the Board of Review, 
Court of Military Appeals, and over to the White House and the case 
sat there for about 2 or 3 years. The GCMO, the general court- 
martial order was published several years, I think, after the Court 
of Military Appeals acted. So there is no way that you will com- 
pletely reduce delay. 



I think if you get rid of Boards of Review you will considerably 
speed up the process, and you are not taking away anything from the 
accused by way of rotection because I feel very strongly that if a~ 
case is bad enough f or a Board of Review to bust, the examination 
branch will bust also and they will do it much more quickly. 

Mr. CREECH. In  your supplemental statement and your colloquy 
with the chairman, you mentioned the Cozrert and Smith cases and 
inasmuch as Congress has never enacted legislation to cover situa- 
tions which have arisen as a result of those cases as well as the Toth 
case, I wonder, sir, if you feel it is desirable to have legislation and 
if so what you suggest. 

Mr. WIENER. I think, of course, it is desirable to have legislation. 
I think it is a very undesirable situation where a crime can be com- 
mitted with impunity so that there is nobody to try the person. 

Now, we have the NATO agreements. Under the NATO agree- 
ment the receiving state, that is the country where our forces are sta- 
tioned, has primary jurisdiction over dependents and now must neces- 
sarily have it over civilian employees-I think it is very undesirable 
to have a gap in the law where crime can be committed with im- 
punity without any tribunal where an offender must account. 

I think by and large with offenses committed by our civilians, be 
they employees or dependents, against members of our forces or other 
persons accompanying them, that the receiving state doesn't want, 
really want, the jurisdiction. 

In  other words, if we have the wife of a lieutenant colonel who 
drives too soon after a cocktail party, and runs down an American 
civilian, soldier, or dependent, I don't think the foreign courts, except 
possibly in some countries where they have great nationalist fervor, 
would be particularly interested in trying that. I t  is not their busi- 
ness. They would be interested only if such a person ran down and 
killed one of their nationals. 

So there ought to be some way of dealing with that. 
Now Congress, I think, in the last session, the last Congress amended 

at long last the espionage provision, so that there would be a civilian 
employee at an Army headquarters who violates the Espionage Act 
he would be subject to trial. 

But you still have a ga . Let us suppose that there is a dispute 
at an American Embassy a 1 road between two undiplomatic diplomats 
and one of them is pushed backwards and strikes his head and is 
killed. Who tries him? We can't. We have no law to cover it, and 
in the Tyler Ken8 case where our code clerk at the Embassy in Eng- 
land violated the Espionage Act the British were able to step in be- 
cause we waived immunity. (See Tybr Gatewood Kent 28 Cr. App. 
R. 23; E3: pmte Kent, 323 U.S. 672; A Repo~t on the Ohse of Tyler 
Eent, 11 Dept. of State Bull. 243.) 

Now, the British have a statute which I think might fill the bill. 
They have it only for serious offenses because I think that for the 
ordinary offenses, let them be tried over there. 

As a matter of fact, it is a wonderful deterrent, as we found out 
when we had troops in the Philippines before the war. 

The American c id ian  personnel, the wives and the daughters, 
knew that if they had an accident and killed somebody downtown 
in Manila they would be tried in a Philippine court. 



Of course, they had a theoretical right to appeal to the Supreme 
Court, but they were subject to being tried in the Philippine Court and 
that kept them in line. 

The British, since 1828, have had a law which makes homicide by 
a British subject anywhere in the world, murder or manslaughter, 
triable in a British court. This doesn't mean that they send diplo- 
matic representations to bail out the Britisher and have him brought 
home for trial. It simply means if no one else tries him, is able to or 
nobody else wants to try him, they have jurisdiction. That legis- 
lation is based on the old civil law notion of personal jurisdiction, 
jurisdiction based on allegiance. (See Regimv. Azzopardi, 1 Car. & K. 
203, a case arising under the 1828 statute. The present law, to the 
sameeffect, is St. 24 & 25 Vict., c. 100, see. 9.) 

I think that would cover it, and then you combine that with the 
provision that we have had on our books since the beginning, pro- 
viding for trial in the district in which the person is first found or 
brought (now 18 U.S.C. 3238) and all that means is if you have 
something like the Cowert case today arising in En land where the 
British are not really interested-and in a year and a I alf in Trinidad 
I had a great deal of experience with British feelings about jurisdic- 
tion and sovereignty, and %overeignty" to an English lawyer is a 
fighting word. Nonetheless they really weren't interested unless their 
own people were involved. 

I n  a case like that with such legislation, Mrs. Covert could be flown 
home. If the lane landed in Westover Field she could be tried in 
the District of%assachusetts. If she landed at Andrews she would 
be tried in Bolling. That would be the forum. 

The statute would make it possible. We don't have the trouble 
about witnesses. A jet can bring a person from anywhere in Europe 
in 8 hours. We don't have any trans ortation probleni. As to the 
subpena power, no, we don't have a su ii' pena power but you tell some 
English witnesses, "Look, we will give you a trip to the States and 
we will pay you a witness fee and we will pay your subsistence," you 
won't have any difficulty. 

A free junket gets witnesses just as I am told it induces others to 
leave home on occasions. [Laughter.] 

Mr. CREEOH. Colonel, you have ,addressed yourself to the boards 
of review at some length. I wonder, sir, if you would comment on a 
proposal which the subcommittee has received that the Discharge 
Review Board and the Correction Board might be combined and, 
furthermore, have one combined board for d l  services, and that mem- 
bership on the board might provide for civilian participation. 

Would you care to comment on that suggestion? 
Mr. WIENER. Did you say the Correction Board and the Discharge 

Review Board ? 
Mr. CREECII. Yes, sir. 
Mr. WIENER. I think i t  would be a verv good idea to combine then? 

because frequently you do not know w h i c l ~ o ~ e  it goes to. 
I have presented a case before the Discharge Review Board and 

got a turndown from the Correction Board. 
I think it would be a good idea to have everything in one board 

because they all do the same kind of business. The Correction Board, 
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now that the wartime cases cannot be brou ht up any more, the 3-year if limitation is in effect, would be well quali ed to handle it. 
I would have i t  in the Department of Defense, and I would draw 

the civilian members from the service other than the applicant. 
I n  other words, if you have an Army discharge case, take your civil- 

ians from the Navy and Air Force. 
The one difficulty with the Correction Board that I have sensed is 

this: that they have had a very conscientious permanent chairman. 
He has been there ever since it was set up, which is 15 years. 

As you h o w ,  those boards can award back pay, and I just have 
the uncomfortable feeling that somehow he has the unconscious notion 
of putting the dollar sign on every case before going into the merits. 

I think it would be well not to have a permanent chairman. I 
think it would be well to have rotating boards, and also if you have, 
as in the case I supposed, an Army case, by putting Navy and Air 
Force civilians on it, you will do away with any unconscious tendency 
to protect their own department, and you go into the merits. 

So I think that would be an excellent idea. 
Mr. CREECH. I believe Mr. Everett has some questions for you, sir. 
Mr. EVERETT. Colonel Wiener, do you anticipate that there would 

be any constitutional objections to any extension of Federal district 
court jurisdiction to include routine type criminal offenses committed 
overseas, such as larceny ? 

Mr. WIENER. NO, because, as I think it is the BZacLmer case, in 284 
U.S., Chief Justice Hughes said that the question of how far n statute 
extends is not a constitutional question but simply a matter of legisla- 
tive intention. 

There is the B o w m n  case in 260 U S ,  conspiracy on a ship in Rio 
de Janeiro Harbor. 

Blaclrmer was the reluctant witness. He did not want to appear 
before a committee of the Senate. He preferred the soothing air of 
the south of France. Well, he was held properly convicted. 

Mr. EVERETT. Might there be any distinction between that type of 
situation which would involve in some way the obstruction of a gov- 
ernmental function, on the one hand, and a case, say, involving s 
larceny or homicide, on the other ? 

Mr. WIENER. I ~ o u l d  say if you have a homicide by-well, if you 
have a Covert case where the poor woman, in her psychotic episode 
kills a member of the Armed Forces, and reduces the strength, I 
would say she is interfering with the Government function. 

Mr. EVERETT. Colonel, with respect to benefits of a civilian court of 
review, a review by the Court of Military Appeals specificaIIy, do you 
think that such review might be helpful for administrative discharges 
in cases where such discharges are given under other than honorable 
conditions ? 

Mr. WIENER. Well, i t  might be. But I think if you civilianize your 
discharge review boards and compose the membership from the other 
services, I think you would get that. 

Mr. EVERETT. YOU feel this would provide the same type of review 
that--- 

Mr. WIENER. I would think so, as a practical matter. 
I would hate to saddle the Court of Military AppeaIs, which cer- 

tainly is working hard and has a heavy docket, I would hate to saddle 
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them with the requirement for cleaning up every other administra- 
tive mess in the Pentagon. 

Mr. EVERETT. DO you think there would be workload probIems for 
that court in being granted a factfinding and sentencing jurisdiction? 

Mr. WIENER. NO, not really, because any appellate court is going to 
look at facts regardless of what the book says on what their prisdic- 
tion is. Facts influence them. 

Now, of course, I think there will be very few cases where they will 
say that the evidence is so insubstantial that ('If we had no factfmding 
powers we would have to sustain it," there would be very few cases. 
But I would give them-they certain1 have got the same qualifica- L tions for passing on the facts that the ards of review have. 

I think also the trend in American law generally is toward widen- 
ing appellate review. I n  other words, we do not have the old- 
fashioned common law notion of error apparent in the record. There 
has been a gradual drift toward the equity standard of review. 

Mr. EVERETT. Might it not, though, require additions to the mem- 
bership of the court ? 

Mr. WIENER. Perhaps so. But I certainly would not recommend 
taking the new member from among retired Judge Advocates 
General. 

Mr. EVERETT. Would you consider i t  desirable to utilize, as an 
alternative, a new type of board of review, let us say a consolidated 
all-civilian board of review, between the convening authority and the 
Court of Military Appeals? 

Mr. WIENER. Well, I would say, as I have said, if you are going 
to have boards of review at all, they ought to be in the office of the 
Secretary of Defense, and they ought to be given tenure. 

I question whether they do any good. I know they use an awful 
lot of time and energy. I think ,that it would be better to go direct 
from the Judge Advocate General's Office to the court. 

As to whether such a change would-of course, the court can protect 
itself by denying review. As to whether such a change would affect 
their workload to the extent of requiring additional personnel, I think 
is up to them to say. I cannot presume to look over their shoulders 
and tell them how much help they do or do not need. 

Mr. EVE RE^. YOU suggested as one of your recommendations that 
the Congress might consider the elimination of lawyers from the 
simpler type of court-martial cases such as AWOL, desertion- 

Mr. WIENER. Yes, sir. 
Mr. E V E ~ T T  (continuing). Disobedience to orders and the like. 

Isn't i t  possible that even in this type of case, which generally is rou- 
tine, there might be unique issues such as mental responsibility, in- 
capacity to obey an order, which might not be recognized by the lay- 
man but would be recognized by the lawyer? 

Mr. W ~ N E R .  Certainly, and under the Elston bill that was left to 
the discretion of the convening authority. 

I f  his staff judge advocate is any good at all and he sees there is 
that kind of a prdblem, he will say that is a case for lawyers on both 
sides. 

But when you have a simple morning report AWOL or an open &nd 
shut desertion, where the fellow is found in civilian clothing 500 miles 
away, I do not think that needs lawyers. 
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In other words, the staff judge advocate looking at the papers sub- 
&ted to him has got to make that decision. 

The only thin that is necessary, I think, is that when the prosecutor 
is a lawyer, the f efender ought to be a lawyer. 

Mr. EVERETT. Isn't it quite possible, though, that the lawyer, talk- 
ing to the accused as defense counsel, might find out possible defenses 
tl~ait would not occur to the staff judge advocate from reading the files " - - 

of the case? 
Mr. WIENER. I do not think so. I had a case once in the Pacific 

where some soldier was stealing. He was detailed as an orderly to 
clean up the officers7 quarters. He never took any money but he took 
girls7 pictures. 

It was perfectly obvious to me that he was an art lover and he was 
probably cracked, and the surgeon agreed with me. I mean, the staff 

advocate has got to ca~tch that sort of th ins  
Mr. EVEREIT. NOW, with respect to the fiela judiciary system de- 

vised by the Army, in addition to the desirability of enacting this into 
law as you recommended, would it be desirable to extend this system 
at the trial level to cases now tried by special court-martial and to 
administrative discharge proceedings? 

Mr. WIENER. No, I do not think it is necessary for special court 
cases really. I mean, 6 months, those are the misdemeanor cases, I 
do not think you need i t  there. 

An administrative discharge, what you ought to do is to clean up 
the procedure. 

Now, take this elimination procedure on which I started. The law 
provides, the regulations provide, for a legal adviser. 

Well, one of these cases I took to court the legal adviser was called 
on 18 times for advice. 

He never gave any reasons, but the result was always unfavorable 
to the respondent's ,objection. I do not think he does any good at all, 

Mr. E T ~ T T .  Well, has it been your experience in the field judiciary 
system that the law o5cer does occasionally rule with the defense, and 
might that not b- 

Mr. WIENER. Oh, y?. In  the field judiciary system you have a 
really independent juhciary. There are two advances. 

Advance No. 1 you have an officer who does nothing else but rule 
on questions arising in the course of the trial. He is not someone in 
addition to other duties who rules off 'the cuff and then hopes he will 
somehow be sustained. 

Secondly, he has independence. He is not subject to the thumb of 
the staff judge advocate who has decided to refer the case for trial, 
and who is going to review it. 

He is not even subiect to the command of the Army commander in 
whose area he wts. He is directly under the Judge Advocate General. 

Those two features combined to give you a very perceptively higher 
level of Army trials, and of Navy trials, where they are trying the new 
system. 

Mr. E~RETT.  I f  that be the case then, Colonel, might not the rec-~lts 
of the proceeding to which you referred, the elimination proceecl'ng, 
have been different if the legal adviser had had the independent status? 

Mr. W~ENER. NO, h a u s e  the legal adviser would have been bound 
by the fact that the burden of proof by regulations is shifted to the 



respondent. I remember in one of these cases somebody raised the 
objection that the burden of proof was shifted against him, and when 
I got into the case I did not raise that objection before the next board 
either. How can I say to five general o5cers on the board, "Look, 
this regulation issued by order of the Secretary of the Army is illegal." 
They cannot review that ; and neither can a law officer. 

The viciousness in the elimination is in the statute and in the imple- 
menting regulations, and you cannot expect, even if the law officer 
believes - that those provisions are unfair, he cannot overrule the 
Secretary. 

Mr. EVEFWJT. NOW, in the case you mentioned, the situation youf 
mentioned, the discharge will normally be under honorable conditions, 
in the elimination procedure? 

Mr. WIENER. Oh, no; not under 360. Under 359 it has to be an 
honorable discharge, and that was the factor that underscored the im- 
propriety of eliminating for misconduct because no matter mhak you 
charged him with, acts of personal misconduct, he still got an honor- 
able discharge and a lot of severance pay; whereas under 360 he 
gets severance pay, but the quality of discharge is generally less than 
honorable, and the law so provides, and the coinmibtee report shows 
that this was deliberate. 

Mr. EVERETT. I n  the undesirable discharge case at the enlisted level 
which, of course, generates the much larger volume of business than ' 
the officer cases, would you consider that some type of law officer or, 
independent legal, advisor might be helpful 1 

Mr. WIENER. Well, it might well be. I t  is a question really of de- 
ciding how far you are going to go. 

Now, when me had the old section 8 discharges, the goof-offs, I do 
not lmow how much of a trial type hearing you ought to have for that 
kind of a thing. If the fellow is clumsy and he is just no good, get 
rid of him. 

On the other hand, when the administrative discharges are resorted 
to for misconduct because they do not think they have enough evi- 
dence to make it stick before a court-martial, then it is vicious. 

Mr. EVERETT. The subcommittee has had some testimony to the 
effect, that this occurs at the enlisted level as well as the officer level. 
Would your remarks be equally applicable to that? 

Mr. WIENER. Yes. 
I remember hearing-this was 3% years ago-I remember hearing 

General Harmon, who was then Judge Advocate General of the Air 
Foi-ce, point out that because of what he considered cto be the compli- 
cations of court-martial procedure there was a greater and ever grow- 
ing resort to administrative discharges, and he seemed quite proud 
of the fact. 

Mr. EVERETT. Colonel Wiener, do you consider, as has been sug- 
gested in some quarters, that articles 133 and 134 of the Uniform 
Code, as they are currently interpreted and applied, are unconstitu- 
tional ? 

Mr. WIENER. NO, not until you get a decision saying you cannot 
charge somebody downtown with disorderly conduct. 

Of course, what is conduct unbecoming an officer and a gentleman 
is a subjective standard, and you are going to get variations. You are 
going to get variations from time to time. 
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I sup ose that 50 or 75 years ago anybody who said "goddamn" in 
front o ? the lady was no gentleman. Now the ladies say it in front of 
men, and I mean ladies. Col. James K. Gaynor wrote a doctoral thesis. 
on conduct unbecoming 'an officer and gentleman, seeing if he could 
not make some kind of sense out of the ruling. His answer was you 
cannot. It is what somebody feels is improper at  some time. 

Now, there are certain categories that are fairly simple. I think it 
was a mistake when they abolished mandatory dismissal for convic- 
tion for conduct unbecoming. I think what they should have done 
was added possibility of confinement. 

There was a case in New Caledonia I remember reviewing. This 
officer sold liquor to enlisted men at  a profit. This was a Navy theater, 
and in a Navy theater during the late war no enlisted man could have 
hard liquor. 

Well, he had a large allotment home, and lie wanted to get it to his 
wife, and lie got chummy with a French girl, and he wanted to get 
her an engagement ring, and the only way he could raise the money 
over and above his allotment was to peddle this liquor at  vastly 
inflated prices to the GIs. 

He was found guilty of conduct unbecoming an officer and gentle- 
man, and all you could do was dismiss him, and if the article had bees 
written differently I think he should have served time. 

Now dismissal is not mandatory, and people have said, and I think 
properly so, that this is a relaxation of moral standards, and so it is. 
But the difficulty is if you look in the Board of Review opinions of 
the postwar period you will find that a great many cases of conduct 
unbecoming and sentences of dismissal were commuted to reprimand 
and forfeiture and relief from active duty on the recommendation of 
the Judge Advocate General which, I think, makes the complaint a 
theoretical one. 

The decline in moral standard occurred then. 
Mr. EVERETT. With respect to the field judiciary system, about 

which you wrote recently in the American Bar Journal, do you think 
it would be more effective, equally, or less effective, if a civilian law 
officer were substituted for the present military officer ? 

Mr. WIENER. I do not think so. I mean, of course, the British in. 
their general courts have a barrister in wig and gown. 

No, I do not think it makes any difference really. I would just as 
soon have an officer there if he is a good one. 

Mr. EVERETT. Would it be a fair assumption that you would not 
draw any constitutional distinctions insofar as military jurisdiction 
is concerned over civil offenses, with respect to whether it is  a capital 
offense or a noncapital offense? 

Mr. WIENER. I certainly would not. As a matter of fact, when I 
argued the case of XimeZla v. XilzgZeton, 361 U.S. 234, I had five sepa- 
rate reasons why the distinction did not hold water, and looking at  
the author of the capital versus noncapital distinction while I argued 
them. The practical difficulties in the distinction are fantastic. POP 
instance, by some quirk of draftsmanship, homicide committed in the 
course of a burglary is  felony murder and, therefore, capital. But 
homicide committed in the course of a housebreaking is not, and the 
manual says that a tent cannot be the subject of burglary although 
structures can. (See : par. 208, M.C.M.) 

8 4 1 6 4 - - 6 6 5 1  



So your question of military jurisdiction would depend on whether 
o r  not the tent had been so far reinforced as to amount to a structure, 
and I say that is silly. 

Mr. EVERETT. With respeot to the Uniform Code and your criti- 
cisms thereof, have you during the 11 years that it has been in effect 
discerned what you consider to be any significant improvement in the 
administration of military justice? 

Mr. W ~ N E R .  I would say that the quality of trials is better, there 
is no question about that. But there are still a lot of messy areas and, 
of course, one of the worst is on execution of sentences. 

Take the case of an officer sentenced to dismissal and confinement. 
Under the articles of war he would be generally confined, he could 
wear his uniform. The only labor he would have to perform would 
be to  police his quarters. 

When the general court-martial order issued, it said, "Lt. Oscar 
Glotz ceases to be an officer of the Army on midnight, the 12th of 
March.'' Then his uniform would be taken away and he would be 
shipped to a disciplinary barracks. 

What they have been doing under the Uniform Code is they ship 
him right away to the disciplinary barracks and treat him as a general 
prisoner, and in so doing, I think they violate article 13, but I never 
had a client who was prepared to h a n c e  a habeas corpus proceedmg 
on that. 

They give him a number. The only time he can wear his uniform is 
on visitors' day, if he has visitors, and what they are trying to do in 
the Rrucker report amendment, and also the DOD amendment, is to 
continue that and legalize it and say that it is perfectly proper. 

Well, the difficulty is that frequently you get the conviction reversed, 
and what good is that chap as an officer after he has been policing up 
a prison, wearing a prisoner's suit with a number, and has had his name 
and picture sent, broadcast through F B I  channels, and so forth as a 
convict ? 

Mr. EVERETT. I n  your opinion, Colonel Wiener, should the authority 
of the commanding officer to administer nonjudicial punishment be 
increased, and if so, under what limitations or conditions? 

Mr. WIENER. Well, I am not close enough to company administra- 
tion to have any view on it. 

I think company punishment, wisely used and in  some areas, is a 
great deterrent. 

I think it should be more frequently used. Whether company 
commanders under present-day circumstances are too young may be 
a question. Maybe the regimental commander or the battle group 
commander or the battalion commander should be the one, because 
I have in mind also that the company commanders nowadays are 
youngsters. 

Back before the war you could still be a captain at 40. Well, if 
you were a company commander at age 40, you knew a lot more about 
discipline than ~f you are a company commander at  age 26 or 27. 

Mr. EVERETT. Colonel, would you think it appropriate to have an 
express statutory differentiation as to military justice between wartime 
and peacetime conditions? 

TVould you have one set of procedures for one time and one for the 
other? 
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Mr. WIENER. Well, you have higher punishments. I think if you 
get rid of the boards of review you are not going to have the delay 
factor. But I do not-here again I do not think the public is going to 
uo for a bobtailed kind of criminal procedure at, let us say, Fort Bragg a. 
slmply because there has been a declaration of war. I am assuming, 
of course, that the declaration of war is in effect for some weeks and 
that there is still a Fort Bragg at that time, which may be a violent -- 
assumption. 

Mr. EVERETT. Colonel, you were kind enough to furnish the sub- 
committee with a reprint of your very significant article in the 
Harvard Law Review dealing with constitutional rights of military 
personnel. 

Could you very briefly summarize your conclusions on that topic? 
Mr. WIENER. Well, the conclusion, summarizing very briefly, the 

conclusion is that the framers of the Bill of Rights did not consider 
that its provisions applied to any except civil trials, and the most 
dramatic instance of that was the case of the court-martial of General 
Hull. He was the old dodo who surrendered Detroit without firing 
a shot, and he was tried by court-martial and sentenced to death. 

At the trial he asked to have his lawyer speak for him, and the court 
said, "Oh, no, if the lawyers have anything to say to the court, the 
communication will be made through the accused," because the rule 
then was that a lawyer may sit there, but he is not to open his mouth 
in court. 

This being the case of a general officer and a death sentence, that 
came before the President, none other than James Madison, the father 
and the draftsman of the Bill of Rights, and he was the man who 
read court-martial records carefully, as his surviving letters show, 
and he approved the proceedings. 

Mr. EVERETT. My last question, Colonel, at  the present time would 
you consider there was any need for legislation broadening the scope 
of review by Federal district courts of court-martial decisions? I am 
thinking of the habeas corpus procedure. 

Mr. WIENER. NO. I think the review is all right. Of course, there 
is a question sub jndice which has never been decided. 

I n  other words, take the famous case of Johnson v. Zerbst, (304 
U.S. 458), where any deprivation of constitutional rights in the 
course of a trial is reviewable on habeas corpus, and that has been 
congressionally ratified by the present habeas corpus provision in title 
28. 

It is still unclear whether the same scope of review applies to courts- 
martial. I suppose it would save considerable litigation if that were 
set forth. 

However, it would still leave open-well, if the statute provided that 
you have the same kind of collateral review on the court-martial as you 
do of a Federal district court conviction, then there is no problem. 
But if you try to cut it down, then there will be a constitutional prob- 
lem whether you can do so. 

So I suppose the wisest thing would be to leave it for the time being 
and see what happens. 

Mr. EVERETT. Thank you. 
Senator ERVIN. Colonel, you have distinguished yourself very much 

in this particular field, and the subcommittee is deeply grateful to 



you for appearing before the committee and giving us the benefit of 
your experience and your observations. We are deeply grateful to, 
you. 

Mr. WIENER. Thank you very much, Mr. Chairman, for your 
generous comment. 

(The prepared statement of Mr. Wiener follows :) 

OUTLINE OF STATEMENT OF FREDERICK BERNAYS WIENER, MEMBEB OF TEE DISTRICT. 
OF COLUMBIA BAR AND COLONEL, U.S. ARMY RESERVE, RETIRED, ON THE &MY-AIR 
FORCE ELIMINATION PROCEDURE 

1. Prior to 1920, promotion i n  the Army was by senility, viz, officers were pro- 
moted when more senior officers died, retired, were dropped from the rolls pur- 
suant to  article of war  118 (10 U.S.C. (192W6 eds.) 5 1590) ; see McMu2Zen v. 
United Btates (100 C. Cls. 323, certiorari denied, 321 U.5. 790), or were dismissed 
pursuant to sentence or court-martial. Power of the President t a  dismiss sum- 
marily i n  time of peace was taken away shortly after the Civil W a r ;  there has 
been only one war-time dismissal since then, which was considered andcupheld in 
Wallace v. United States, (257 U.S. 541,258 U.S. 296). 

2. First provision for  elimination for  inefficiency was introduced in 1920 by 
section 24b of the National Defense Act (10 U.S.C. (1926-46 eds.) •˜571), which. 
provided for  a class B of "officers who should not be retained in the service." 

Preliminary classification was by a board of officers; final classification was 
made only by a court of inquiry, which had nationwide powers of subpena under 
articles of war  22, 23, and 101 (10 U.S.C. (192W6 eds.) $1 1493, 1494, 1573). 

An officer finally placed in class B then had his case reviewed by another 
board, "to determine whether such classification is due to his neglect, miscon- 
duct, or avoidable habits." I f  this body, the so-called "honest and faithful" 
board, answered the question affirmatively, the officer was discharged; if in  t h e  
negative, he was retired. 

3. Class B proceedings cleaned out a lot of deadwood in the first year or so, 
and were sustained when challenged in the courts. Frenc7~ v. Weeks (259 U.S. 
326) ; Creary v. Weeks (259 U.S. 336) ; Rogers v. United Btates (270 U.S. 154)- 
Thereafter, the system broke down, largely at the White House, where Members 
of Congress too often successfully interceded on behalf of affected constituents. 
By 1940, class B was  essentially brutum fulem. 

4. With the mobilization then starting, the  Army needed desperately to clear 
out accumulated deadwood, and General Marshall obtained passage of joint 
resolution d July 29, 1941 (c. 326, 55 Stat. 606). See Vitalization of the Active 
List of the Army, hearings, Senate Committee on Military Affairs on Senate Joint 
Resolution 88, 77th Congress, 1st session. 

This joint resolution provided for removal from active list "from among offi- 
cers whose performance of duty, or general efficiency, compared with other 
officers of the same grade and length of service, is such to warrant such action, 
or whose retention on the active list is not justified for  other good and sufficient 
reasons appearing t o  the satisfaction of the Secretary of War." 

Joint resolution provided one board only, with action by the Secretary to be  
final; removed officers with less than 7 years' service were to be honorably dis- 
charged, others retired with pay. 

About 200 officers out of a total Regular Army officer strength of 14,000 were 
called on to show cause under this provision, which was temporary, and which 
suspended section 24b of the National Defense Act during the then unlimited 
emergency. 

5. In  1947, with the end of that  emergency, the War Department sought legis- 
lation that  would permanently replace section 24b, and a bill, H.R. 2744, 80th: 
Congress, was introduced a t  i ts  request. 

Section 102 of that  bill originally read: "Selection of any officer to show cause 
for  retention shall be based upon his failure to  achieve such standards of per- 
formance a s  the Secretary of War  shall by regulation prescribe, or on other 
good and suficient reasons appearing to the satisfaction of the Secretary of War 
a.nd of w7~ich tRe selection board is  advhed. 

The italicized words were deleted when the bill was reported out of committee 
(H. Rept. 816, 80th Cong., 1st  sess.), and never reappeared. I n  1948, the entire 

measure became title I of the Army and Air Force Vitalization Act of 1948, 
(c. 708, 60 Stat. 1081, 10 U.S.C. (1952 and 1958 eds.) 5 580-586) ; and i n  1956 



i t  was reenacted without substantive change a s  10 U.S.C. •˜ 3781-3786 ( A m y )  
and 10 U.S.C. $ S 8781-8786 (Air Force). This law provided for three stages ; 
.an ex parte selection board that  ordered an officer to show cause; a board of 
inquiry that heard witnesses ; and a board of review that  reviewed the prior rec- 
rord and also heard testimony de  novo. The s tatute  gave mandatory honorable 
,dischar@?s with severance pay to all  officers not entitled to retirement, and pro- 
vided f or retirement f or those so entitled. 

Significantly enough, section 107 of the 1948 law provided for review of all  
cases of elimination tha t  had been effected under the 1941 joint resolution. 
6. The hearings on H.R. 2744, which became the elimination law in force from 

1948 t o  1960, negative the notion tha t  any removals which that  measure con- 
templated were to  be for  grounds of misconduct that  had traditionally been 
dealt with by a court-martial. See pt. 2 hearings, Committee on Armed Services, 
House of Representatives on sundry legislation, 1947, 80th Congress, 1st  session, 
No. 169. 

The first Army regulations implementing the 1948 legislation provided that  the 
new statute would not be used in lieu of disciplinary action, but that  recurrent 
convictions by court-martial or recurrent nonjudicial punishment under AW 104 
$or article 15, UCMJ, might be cause for  action thereunder. See AR 605-200, 
19 May 1949, par. 3d ; AR 605-200,26 Jan. 1951, par. 3d. 

Not until BR 606-200, June 18, 1954, par. 3c, promulgated 6 years af ter  the 
1948 legislation, was misconduct not evidenced by court-martial or nonjudicial 
punishment made a ground for elimination. This  provision was continued in 
AR. 636-1058, January 2, 1957, par. 4a. 

Of course the  mandatory statutory provision for a n  honorable discharge made 
elimination for misconduct a contradiction in  terms. 
7. Finally, in 1960, during the pendency of a suit for  injunction challenging 

the power of the Army t o  eliminate for misconduct-Ledford v. Brzccker et als., 
Civil Action 3583-59, in  the U.S. District Court for the District of Columbia- 
(Congress amended the law to provide specifically for  elimination for misconduct, 
the  character of the discharge to be determined by the Secretary. See $5 3 and 
8 of the  act of July 12, 1960, Public Law 8G816, adding 10 U.S.C. • ˜ $  3791-3797 
.and • ˜ $  87915797. The board of review was not to allow a second hearing a t  
which the respondent or his witnesses could be heard. This is the present law. 
Interestingly enough, neither the hearings nor the committee report referred 
t o  the then pending case. 
8. The 1948 ledslation. reenacted in 1956. reauired tha t  each officer amearina 

before a board ;•’ inquiry be given ''A fair  and impartial hearing." f0- u . s . ~  
'S•˜ 3782(b), 8782(b). 

Rut the 1957 regulations transformed the selection board's allegations-the 
order calling on the respondent officer to show cause-into determinations that  
were presumptively eorrect, and shifted to the officer the burden of disproof. 
AR 63%105A, January 2, 1957, par. 7; AR 635-lO5B, January 2, 1957, par. 8. 
Other provisions of the last-cited regulation further weighted the scales against 
the respondent. See pars. 14, 18b. (1), (25c 26a(1). These provisions, collec- 
tively, made a fa i r  and impartial hearing impossible, and sometimes, a s  in 
Ledfot'tZ v. Brmker, s a p ~ a ,  rendered virtually conclusive allegations known and 
frankly stated to be unsupported by evidence when made. 
9. The 1960 legislation gave statutory sanction to the foregoing shifting of 

the burden of disproof. See H. Rept. 1406, 86th Congress, 2d session, pages 
12-14. Hearings before Subcommittee No. 1, House of Representatives Com- 
mittee on Armed Services, on S. 1795, 86th Congress, h t  session, p. 3802. 

Thus at present, there a re  four stages, three of which are  ex parte-an& a t  
the only one where the respondent can be heard, he  has the burden of disproving 
the ex parte allegations previously made against him. Consequently the ac- 
cusation does service for proof. 
10. The boards of inquiry provided in 1948 and 1960, unlike the courts of 

inquiry employed in 1920, have no power to compel testimony, and hence 
effectively deny the respondent officer any effective opportunity for con- 
frontakion and cross-examination. 
11. The constitutionality of the 1960 elimination procedure in a n  Army case 

involving charges of misconduct is currently sub judice. Beard v. Bta7w et ah.,  
(U.S. Sup.Ct.,Oct.Term1961,No. 648). 
12. There is a serious question whether any elimination procedure is now 

necessary. It was in 1941, when the system of promotion by senility was in 
effect, and early in  1947 when H.R. 2744, 80th Congress, was introduced. 
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But, by the time the 2d session of the 80th Congress convened, Congress had, 
in title V of the Officer Personnel Act approved August 7, 1947 (10 U.S.C. (1946 
and 1952 eds.) $ 5  559a e t  seq.), substituted a system of promotion by selection, 
which made provision for the discharge or retirement of substandard officers. 
Tet the Army continued to press for elimination legislation as  though this 
drastic change in i ts  promotion system had never been made. 

13. The shift in the burden of proof introduced by the 1957 regulations was 
the result of a study by Brig. Gen. (now Maj. Gen.) Theodore W. Parker, which 
concluded that too many elimination cases resulted in retention. 

The percentage of retention was indeed high, being over 40 percent. In 
March 1959, the present witness was directed to make another study of the 
elimination system while on a tour of duty as a mobilization designee in the 
Office of the Deputy Chief of Staff for Personnel, Department of the Army. 

The conclusion reached in the latter study, on the basis of an  examination 
of the complete hearing records in over 25 cases in which the board of review 
had found for retention, was that the high retention rate was a consequence of 
slanted ex parte presentations, insufficient screening by the selection board, 
and the shackling of the board of inquiry's judgment by the Army regulations 
that  shifted the burden of proof. 

14. Since the present witness is counsel in the pending case cited in paragraph 
11, above, he does not feel free to discuss before this subcommittee the consti- 
tutional issues therein presented. 

Mr. CREECH. Mr. Kabatchnick, the chairman has instructed me to 
say that this committee will be happy to receive your additional state- 
ment a t  this time, or if you would prefer, at 2 o'clock. 

Unfortunately, he has a meeting now and will have to be leaving, 
but if you care to proceed at  this time, the subcommittee will continue 
in sepsion to hear your statement now, or you can do so at 2 when 
he wdl return. 

Mr. KABATCHNICK. I will leave it to your discretion. 
Senator ERVIN. We will leave it up to your discretion. Counsel 

can either take your statement or you can give me the option of coming 
back at 2 and taking it then. I would rather you make it at 2 because 
I would like to hear it. 

Mr. KABATCHNICK. I will yield to the Chair and I will come at  
2 o'clock. 

Senator ERVIN. The committee stands in recess until 2 o'clock. 
(Whereupon, at  12 :30 p.m., the committee recessed, to reconvene at  

2 p.m., the same day.) 
AFTERNOON SESSION 

Senator ERVIN. The committee will come to 0rde.r. 
Call the first witness. 
Mr. C ~ E C H .  Mr. Chairman, the first witness this afternoon is Mr. 

Neil Kabatchnick, who is returning to  the stand to make a supple- 
mental statement. 

Senator ERVIN. I am very sorry that we delayed yon all again, but 
.it seems like there are not enough hours in a day to get around to 
doing what we are supposed to do. . 

STATEMENT OF NEIL KABATCRNICK-Resumed 

Mr. KABATCIXNICK. Mr. Chairman, I wish to thank the committee 
for extending to me this opportunity to address myself to certain areas 
of consideration which I feel are of extreme concern to this committee 
and which, because of the late hour on the day on which I first 
testified, I was not able to cover at  that time. 



The first matter which I feel should be brought to the attention of 
the committee for its consideration is the matter of the composition 
of the various boards for correction of military records. 

At the present time, the membership of the boards for correction 
of military records consists of civilian officers and employees of the 
various departments appointed under the authority extended in the 
organic statute as it now exists. 

However, it appears to the membership of our military law com- 
mittee that there may be a very serious area in which an individual 
applicant's constitutional rights may be deprived in view of the 
brevity of time that is allotted for consideration of a particular case 
before the various correction boards. 

Under existing practices, the correction boards usually convene 
once a week. They sit throughout an entire calendar year, whicli 
means there are ordinarily 52 sessions. On an average, I believe that 
they consider about 2,000 cases a year, which means that there are 
a proximately 40 cases which are adjudicated on 1 calendar day 
o f each week. We think that fact in itself, Mr. Chairman, raises a 
very serious question of the adequacy of consideration given to a 
particular case, and we submit that no matter how dedicated, no 
matter how experienced the membership of the board may be, that 
it is humanly impossible to begin with, that a full, fair, and impartial 
consideration at the hearing level can be determined. 

Now, in addition to that fact, I think it is significant for the com- 
mittee to take into consideration the fact that of those 40 cases that 
are adjudicated, on an average, I would say, from the information 
available to our committee, that an average of 5 cases per day are 
heard by a correction board. 

I n  other words, the man has an opportunity to come in and present 
his case, bring in witnesses, have counsel to present argument and, 
I submit, that in view of the very serious nature of many of these 
cases and the complexity of these cases, the majority being either court- 
martial cases or disability retirement cases, and particularly in dis- 
ability retirement cases where complex medical questions are involved 
that, by the very number of cases considered alone, there is a very 
serious question of the adequacy of the consideration given to these 
cases. 

Therefore, it appears that second only to the matter of amending 
the organic act governing the existing correction board, second only 
to the provision that the act be amended to provide for an automatic 
right to a hearing and for subpena power and discovery procedure, 
it appears that it might be appropriate that the organic act be 
amended to provide for a standing membership to consider these cases. 

A second aspect to a consideration of composition of the correction 
boards on the basis of a full-time staff of board members, is that the 
correction boards could then hear cases on a continuing daily basis. 

I n  this regard, it should be noted that the discharge review boards 
are continuously in session 52 weeks a year. They have permanent 
staff members who are military personnel and they do hear cases con- 
tinuously throughout a calendar year. 

The caseload, I believe, of the correction boards is much more 
substantial than the discharge review boards, and in the vast major- 
ity of the cases the issues are much more complex. Hence the need 



for a standing or permanent membership and provision for more 
frequent sessions. 

Senator ERVIN. DO the correction boards review these eases where 
the person claims that he was disabled or ill while in the service and 
is discharged. Do they have jurisdiction of that type of case? 

Mi .  KABATCHNICE. Yes, sir. The correction boards, however, do 
not act as a de novo board. The cases are first oonsidered, prior to 
separation of the man, by a physical evaluation board, and then the 
recommendations of the physical evaluation board are considered 
by a physical review council, before which the man has no right to 
appear nor have counsel, and then if there is a conflict in the recom- 
mendations between the physical evaluation board and the physical 
review council, the case then goes to a physical disability appeal board 
before which the man cannot appear nor have counsel. This is prior to 
separation. 

Once the man is separated from the service he can go to the disabil- 
ity review boards whch are like the discharge review boards; in fact, 
the same men who sit as members of the discharge review boards, when 
a physical disability case comes to their attention, they just put on 
another hat and they act as a member of a disability review board. 

There a man has the right to be heard. However, if there is an 
adverse decision he can then go to the boards for correcbion of mili- 
tary records. So that they do have jurisdiction, and I would say that 
a substantial percentage of the work of the correction boards is in 
ihe area of the disability retirement type of case. 

As I alluded to the other day, however, me feel that in connection 
with the constitutional rights of the individual serviceman that there 
are many instances where the disability or am indicated disability 
will be used as a vehicle for the elimination of the man, and that his 
constitutional rights in that process will be violated just as seriously 
as if he appeared before an administrative separation board. 

This, as I indicated, is a very serious area to be considered in the 
issue of constitutional rights of the individual. serviceman. 

The third point which we feel is an area in which there is a very 
grave need for substantial procedural changes which, under existing 
practices, infringe upon the constitutional rights of the individual 
serviceman before the various correction boards, is 1n the area of 
those decisions of the correction boards which are adverse to the 
applicant. 

By that I mean this: Under the existing procedures before tho 
various correction boards, the administrative regulations which have 
implemented the organic statute have authorized the correction 
boards to make it a discretionary matter with the correction board 
as to whether or not a hearing mill be granted. 

Hence, when a man files an application with the correction boards in 
which he asks for a change m the character of his discharge, an 
internal review of the case is made by the staff of the various correc- 
tion boards, and the case is then considered in executive session by 
the correction board, at which time a determination is made as to 
whether or not the inan not only will be granted a hearing on his 
application, bnt whether or not the application should be denied 
without the man having the opportunity to be heard. 



As I indicated the other day, the burden is upon the applicant under 
the existing regulations to furnish the board with an "indication of 
probable material error and/or injustice,'' in order not only to be 
granted relief but to have an opportunity to be heard. 

Conservatively we would estimate from the information available 
to us that in approximately 75 to 80 percent of the applications sub- 
mitted to the correction boards the man is denied relief. 

Now, under existing practice- 
Senator ERVIN. What percentage? 
Mr. KABATCHNICE. We would estimate between 75 and 80 percent 

of the cases That means that '75 percent or 80 percent of the cases are 
cases where there is no hearing. 

The application is denied without the applicant even having the 
right to argue his case or to present live witnesses, to have the oppor- 
tunity to cross-examine witnesses or anything along that line. 

Now, we feel that that practice in itself is bad. 
Senator ERVIN. I infer that in cases of this character, the only thing 

considered are the records of documents? 
Mr. KABATCHNICE. The regulations provide that the man can sub- 

mit evidence to the board. But as to the type of evidence which he 
should submit, the quantity or the quality of the evidence, that is left 
to the individual applicant's own ingenuity. 

In  theory it is supposed to be enough evidence to "indicate materid 
error, probable material error." 

But, as I indicated the other day, we feel this is an extremely 
nebulous criteria. It is a worthless criteria. In  actual practice, the 
average applicant who comes in there I would say, as indicated in 
my statement, resorts to the gratuitous services provided by the vet- 
erans organizations, or in many cases will be in pro se, and it is left 
to the man to present whatever evidence he can assemble to meet this 
va e and ambiguous criteria. % I say, without subpena power, without depositions or formal 
discovery procedures, it is just almost a human lmpossibili$y to ac- 
complish the assembly of legd evidence which would satlsfy any 
criteria in any adjudicatory body. 

But what is even more serious, or just as serious, is that when the 
application is denied by a correction board, the board does not make 
or establish or create a record of its findings, its conclusions and its 
recommendations. 

Well, the recommendation is that the relief be denied. So that when 
the man's application is turned down all he gets is a piece of paper, a 
letter, indicating that "Your application has been denied," that the 
case has been considered by a quorum of the board members and that 
they found there was no sufficient evidence either by way of quantity 
or quality "to merit your application being granted." 

So that the applicant is left in doubt, without any evidence of how 
the case was resolved by the board. 

Now, in the cases where an applicant is granted a hearing, the boards 
do make findings, conclusions, and recommendations. So that the ap- 
plicant has before him at least some kind of a record to evaluate 
whether the action of the correction board was arbitrary and capri- 
cious. In  those cases where the applicant is denied his application, i t  
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is very difficult, as far as judicial review is concerned, to specifically 
point to the rationale of the action of the correction boards. 

So that we feel, in order to protect the rights of the average individ- 
ual applicant, that the procedure should be corrected to provide that 
the boards must make findings, wnclusions, and recommendations in 
those cases where the application is denied. 

Senator ERVIN. TO what extent, if any, are the evaluations made 
'by the Veterans' Administration an adrequake substitute for lack of 
more extensive procedures in the board for the correction of military 
records ? 

In  other words, the Veterans7 Administration does give applicants 
an opportunity to present pretty thorough evidence about disabilities 
where a claim is filed for compensation, and I just wondered to what 
extent that could be regarded as a srdicient substitute for the lack of 
procedure that you describe in disability cases. 

Mr. KABATCHNICK. I n  the disability cases, the Veterans' Adminis- 
tration is not bound by the determinations of the respective military 
,departments as to whether or not a disability was service-incurred or 
aggravated by service to  warrant the granting of disability compensa- 
tion by the Veterans' Administration. 

This is an area which warrants very serious study also for this rea- 
son: A man may be put out of the service for psychoneuroses wh?ch 
the military department concerned will say existed prior to his coming 
into the service, and which was not aggravated by service. The man 
will then go--incidentally, in making that decision, tlie department 
utilizes the Veterans7 Administration own schedule of disabilities in 
determining whether or not i t  warrants over 30 percent disability, 
which is the criteria for disability retirenlent. They will use the same 
schedule disabilities as the VA does, but that man can go to the VA 
and get disability compensation on the theory that his condition was 
service-incurred or ag ravated by service. 

The U.S. Court of 8 laims has ruled on this very proposition by say- 
ing that where you have an inconsistency between the military depart- 
ment and the Veterans' Administration that each governmental 
agency, the Army or the Navy or the Air Force, they have their own 
doctors, they can make their own decisions, and the VA can have their 
own medical staff and make their awn medical determinations. 

There does exist today a duality of standards between the military 
services and the Veterans' Administration as to whether or not a con- 
dition is service-incurred or is not service-incnrred or is aggravated 
by service or is not aggravated by service. 

We feel, generally speaking, those who are involved in this area in 
the practice of law, that the military departments, especially where 
they are using the VA schednle disabilities should have an equal 
criteria or the same criteria in the adjudication of these cases. 

So that there is some relief that can be obtained from the Veterans7 
Administration, but the quantity of the relief and tlie quality of the 
relief is quite different between the military disability retirement and 
compensation from the VA. 

Many times the man will appeal his discharge for physical dis- 
qualification after he has received an award of compensation from the 
Veterans' Administration ; and I have in mind the case of an applicant 
who was in the military service, who mas a commissioned officer from 



1933 until 1939, and came back into the service in January 1941. He 
remained on active duty until February 1944 at which time he ap- 
peared before an Army retiring board and i t  was determined that his 
condition was psychoneuroses and that i t  existed prior to his coming 
into active duty in 1933. He was discharged in February of 1944, 
given an honorable discharge by reason of a physical disqualification. 
They said the psychoneuroses was disabling, but that it existed prior 
to his coming into the service in 1933. The man went to the Veterans7 
Administration and was awarded disability compensation for the 
psychoneurcx;es, same condition, and then he appealed, once that deter- 
mination was made appealed, to the Army to review his case and to 
award him retirement, disability retirement, on the basis of the VA 
determination. 

This application for retirement was denied even though the Vet- 
erans' Administration said that he had psychoneuroses which was 
service-incurred, and made a determination along that line. 

So that this is an area which certainly merits further consideration 
and study. 

I believe I indicated to you the other day that one of the things we 
feel should be a matter of immediate concern to this committee 1s the 
amendment of article 31 of the Uniform Code of Military Justice to 
provide for at least if not the right to counsel, the privilege of counsel 
at a time that a serviceman is being interrogated as to possible criminal 
offense being committed. 

We feel that this is a matter which warrants immediate attention of 
this subcommittee. We feel this is extremely important. 

As to the effects of discharge, the administrative discharge, on an 
individual, we have found it not only affects the individual's o p p r -  
tunity for employment, but even in those cases where he does succeed 
in getting employment, he is always concerned with whether or not 
some day his employer will tap his shoulder and say, "We are having 
a corporate reor anizahion," or something along that line, and "We are 
going mto the b ackground of people," especially where they might 
take over a Government contract, and although he might have been a 
very h e  employee for 5 or 10 years subsequent to discharge, he will 
certainly be eliminated from his position once the background investi- 
gation is made. 

So that there is that threat, a continuous threat, which persists day 
in and day ant, even when he is successful in securing employment. I 
have one case in mind where the man has done very well from an em- 
ployment point of view. 

He has h e n  out of the service well over 15 years, and yet he is con- 
tinuously concerned with whether or not some day the nature of the 
discharge will come to the attention of his employer, and he will be 
eliminated f rorn I ~ s  position. 

Also, of course, an other than honorable discharge has a tremendous 
disruptive effect on the homelife of the individual. I have seen this 
time and time again where, because of the allegations that are made 
against the individual, particularly in the sex offense cases and specific- 
ally the homosexual case, where yon have an individual who is mar- 
ried and might have a family and is accused of indulging in that type 
of activity; this has a tremendous impact on the family life of the 
individual even though he may exonerate himself or resign from the 
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service to avoid publicity so far  as his family are concerned, and there 
is always the doubt that is created by the accusation. 

I might also note that in my statement that I made to the subcom- 
mittee, it has been our experience that the militarg services-we feel 
that there is almost no provision for rehabilitation, fur adequate coun- 
seling or provision for therapy of the suspected sex offender in the 
military services. 

I have in mind one case where an individual was accused of par- 
ticipating in homosexual activity. There was an indication that he 
had indulged in this type of behavior. He was aware that he was in 
need of psychiatric care and counseling, but because he was also aware 
that the military services had administrative regulations which would 
precipitate his elimination from the service if he went to a military 
doctor and said, "I feel that I need help, I want help," he did not seek 
medical or psychiatric assistance. He  also felt, 5 f  I go to the doctor 
I know that I will be eliminated from the service." 

A military medical record is created once he goes to the psychia- 
trist. That record follows him throughout his military career, so 
that there is no privilege necessarily attached to his consulting a mili- 
tary psychiatrist. This is an area in mhich many very fine individu- 
als who could contribute to our national defense, if they could 
otherwise seek counseling therapy and guidance, could be saved from 
the stigma attached in their elimination from the service because of 
their sexual offenses or their sexual propensities. 

The h a 1  point that I would like to bring to the attention of the 
committee is the matter of the counseling of an individual serviceman 
prior to his appearance before a board of officers. 

All of the services have administrative regulations which require 
that a commanding officer prior to his initiating the preliminary 
action to have a man put before a board of officers, must use the re- 
sources of what they call the character guidance programs for coun- 
seling the individual man as to how he should correct his behavior and 
his conduct before they initiate a board action. 

I n  almost every case where a man appears before a board of officers 
the commanding officer is called in, and one of the standard questions 
that is almost invariably asked is, "What counseling have you done 
as far as trying to rehabilitate this man?" and invariably the com- 
mandin officer will say that L'I have counseled." 

But w Ph en specifics are asked as to when he last counseled the man or 
the type of counseling that was extended to the man, you inevitably 
will get all kinds of vague answers. 

One of the military services has instituted a program of what is 
called a control roster by which a man is put on for 60 or 90 days. 

He is put on notice that he is getting close to the time when he may 
be ut before a board of officers. 

f t h ink  that this is a fine measure, but I think that the regulation 
should be improved to set out specific factors or ides for the nature 
and extent of counseling required of a comman ing officer before he 
initiates the board action. 

IY 
These are the points, Mr. Chairman, which we feel warrant the 

consideration of this committee, and I wish to thank you for extend- 
ing us this additional time in presenting this information. 



Senator &WIN. Well, I wish to commend you for your real interest 
in this subject which has prompted you to ask for additional time, 
and to thank you again for the very fine contribution you have made - 
to these heariiigs. 

Mr. KABATCHNICK. If the committee has any auestions. I will be " A 

glad to try to answer them. 
Mr. C ~ E O H .  I just have one. I would be interested in having Mr. 

Kabatchnick make a statement on the recommendation which has 
been made to the subcommittee, among others, that the dischar e re- 

f or all services. 
fi view board and the correction board should be combined as one oard 

Mr. XABATCHNICK. AS I believe I indicated the other day, Mr. 
Creech, until such time as the organic act governing the boards for 
correction of military records is amended to provide for the absolute 
right to a hearing, I believe that the discharge review boards should 
be preserved ; the existence of the discharge reviem boards should be 
preserved, because they serve an extremely important function in 
providing the man at least one opportunity to have his case reviewed 
and to have his day in court. 

You do not have that right, as I indicated the other day, not only in 
the discharge cases but in these other various instrumentalities now 
utilized for the elimination of a man, such as the selection boards, 
the active duty Boards, and the disability boards which can eliminate 
a man from the service. Until such time as you have the automatic 
right to be heard, I think that the boards, the discharge review 
boards, should be preserved. 

I f  it mere deemed that the organic act of the correction boards 
would be amended to provide for an automatic hearing with the pro- 
cedural safeguards me have attempted to outline here, until such time 
as that occurs, I think the discharge review board should be preserved. 

Mr. CREEGEL Thank you. 
Mr. EVERETT. I n  connection with the hearing granted by the dis- 

charge review board, isn't the record of that hearing before the board 
for  the correction of military records ? 

Mr. KABATCHNICK. Yes, sir. 
Mr. EVERETT. And a t  the discharge review board level, the ex- 

serviceman does have the opportunity to present new evidence and to 
confront witnesses and to present live witnesses, as a matter of right, - - 
does he not ? 

Mr. KABATGHNICK. There is no absolute right of confrontation. 
The discharge review boards do not have subpena power, as they exist 
today. They have no formal discovery procedures. So you do not 
have the right of confrontation, you do not have the right of cross- 
examination, you do not have the right of production of documents, 
and things d o n g  that line. 

I am not saying that the existing procedures of the discharge re- 
view boards are satisfactory. As I indicated in my statement, there 
is an immediate, imperative need for authorizing the discharge review 
boards to have the right of subpena power, and provision for discov- 
ery procedures, and also of equal importance, the promulgation of a 
code of procedure similar to the Federal Rules of Civil Procedure or 
the Federal Rules of Criminal Procedure, which is nonexistent today. 

The standards, the procedural standards of the discharge review 
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boards, the correction boards, and the boards of officers at the hearing 
level prior to discharge are in grave need of improvement in that area. 

The regulations are extremely vague. Hearsay evidence, that type 
of evidence, is invariably considered by these boards. 

Wr. EVERETT. Well, is the denial of a hearing by the Board for Cor- 
rection of Military Records after the heari by the discharge review 
board, somewhat analogous to a denial 3 certiorari by the U.S. 
Supreme Court after a hearing before the court of appeals, or denial 
of review by the Court of Military Appeals after a full hearing by the 
Board of Review ? 

Mr. ICABATCHNICH. I think your analogy is 100 percent accurate. 
Mr. EVERETT. Concerning your comments in connection with the 

right of counsel, isn't it true even today that a serviceman under the 
decisions of the Court of Military Appeals does have a right to consult 
counsel during interrogation; that he cannot be informed he has no 
right of counsel ? 

Mr. KABATCHNICK. I n  theory, I would say that every serviceman,. 
as well as every citizen of the United States, has the right to counsel. 
But you get down to practical considerations of the nature of the 
warning that is given to the man under article 31, and also of the 
extreme importance in evaluaticg the adequacy of that warning, is 
the psychological factor of the c~rcumstances under which the warn- 
ing is given. 

Now, I think especially where you have a youthful offender, and I 
think Mr. Pye the other day indicated the concern that he has for 
the youthful offender, particularly in the sex offense cases, where the 
average, I think the statistics if they were known would indicate, that 
the average sexual or individual accused of a sex offense, is not, 
although I am loath to use the expression, a criminal type of indi- 
vidual, and when an accusation along that line is made, it is extremely 
traumatic an experience, plus the fact that there is a great fear, I 
think it would be found i f  this could be documented,. but i t  has been 
my experience that there is  a tremendous fear of the Individual serv- 
iceman of the various investigative agencies of the respective services. 

So I think that if there were a built-in safeguard in article 31 to. 
indicate to the man, if he does not have the right to counsel, to at  least 
give him a tip that he has the privilege of seeking counsel before he 
makes any statement, and I think, as Judge F'erguson of the U.S. 
Court of Military Appeals indicated in his testimony, the time that a 
inan needs the lawyer the most is usually at the time he is arrested, and 
I think that comment by Judge Ferguson answers the question. 

Mr. EVERETT. Let me take i t  in two parts, then, so that I may be- 
sure there is no misunderstandinc. 

It is correct, is it not, Mr. Kabatchnick, that under the Gunnels 
case and other cases, it is reversible error to inform a serviceman that 
he does not have a right to  counsel prior to the preferring of charges? 

Mr. KARATCEINICK. Right. 
Mr. EVERETT. NOW, aren't you proposing what would amount 

to the introduction of the Mallory rule into military law and substi- 
tuting it for the rule of voluntariness which up to this point has been 
the rule qoverning courts-martial ? 

Mr. KARATCEINICK. I cannot say whether or not it would be substi- 
tuting the Mallory rule, Mr. Everett. 
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Mr. EVERETT. I mean the equivalent of it ? 
Mr. KABATCHNICK. Or the equivalent of it, Mr. Everett. But par- 

ticular] in the administrative separation case, and I am ithinking i particu arly in my experience or exposure to the homosexual case, 
invariably the man is under such pressure, not necessarily from his 
accusers or from the interrogatomrs, but just by virtue of the accusation. 

We all have a tendency to confess our misdeeds, and let's face it, 
the investigators have a job to do, and their job is to get a statement, 
and invariably they get a statement, and invariably in that stiLtement 
the man has made all kinds 'of admissions which, although they may 
not be provable by the prosecution, they are used as the source or the 
basis of the administrative elimination. I am thinking particularly 
of admissions to acts which occurred prior to entry into the military 
service or acts which are barred by the statute of limitations. 

This is where you have heard many of the witnesses come in and say 
that the Government has not got enough evidence to try the man. 
This is true. But they have got enough evidence to eliminate him 
administratively from the service because all they have to do is put in 
documentary evidence, the man's own statement. 

Mr. EVEREIT. But it is voluntary. I f  a statement or admission is 
made voluntarily, isnyt that the hlghest form of proof, and if it is 
involuntary, won't it be kept out 1 

Mr. KABATCHNICK. That in theory is very true, Mr. Everett. But 
the question comes down to what is voluntary and what is not 
voluntary. 

I have had the privilege od cross-examining investigators who have 
taken these statements, and invariably in securing these statements, 
there were no threats. I n  fact, in the statement it indicates that, "I 
haven't been threatened; I haven't had any promises of immunity 
made to me; I haven't been coerced." 

But there is no one there to represent the man when he is being 
interrogated. 

Mr. EVERETT. That is true in civilian courts, too, is it not? That 
the defendant frequently comes in with his attorney and cross-exam- 
ines the police officers and detectives and says, LLI was subjected to the 
third degree.'' 

Mr. KABATCHNICE. I do not profess myself to be a criminal lawyer. 
My experience in civil criminal practice is very limited. But on a 
comparable basis in military practice, based on my experience in the 
field of military law, it has been my experience that you do not have 
to go very far to have the results of a third degree inflicted on a man 
continuously, and too often the statements are made by the client, the 
respondent, where reference was made to him, "Well, now, if you 
make a statement or sign a waiver," or something along this line, 
"Your family won't hear about it. But if you go to a court-martial 
or go to trial, it is going to be an open hearing, your family is going 
to know about it; your constituents are going to know about i t ;  your 
associates, are going to know about it, so the best thing for you to do is 
to tell us what your problem is. We are here to help you." 

Invariably the man will make a statement, and I have seen some 
extremely well-educated individuals make statements which, if they 
had the advice of counsel or the right of counsel at  that moment, 
they would nwer have made those statements, particularly in cases 
where they admit to acts or occurrences which would be barred by 



the statute of limitations or which took place before entry into the 
military service. 

Mr. EVEREIT. Thank you. 
Senator ERVIN. DO you have any questions? 
Mr. WATERS. Thank you, Mr. Chairman. 
Mr. Kabatchnick, I was wondering: You were talking about counsel 

and the right to counsel and the privilege to counsel. I n  talking about 
counsel, are you referring to counsel as we know it-a licensed attorney 
at law, licensed before the highest court of a State? 

Mr. KAI~ATCHNICH. Well, as I believe 1 indicated the other day, 
Mr. Waters, that is an extremely perplexing problem to us of the bar. 
As I indicated earlier, the ideal situation would be that any service- 
man who gets into trouble would have the absolute right to a counsel 
who is a member of the bar of some jurisdiction, or who is certified 
by the Judge Advocate General. 

However, in many of these administrative proceedings and in the 
lesser court-martial proceedings, the counsel provided to a man, the 
i'military counsel," is not a member of the bar. And among other 
khings, it creates a very serious question as to whether or not the 
individual has received the requisite training or adequate training 
in the evaluation of the evidence that is before him and what steps 
would be taken as far as the assembly of evidence in defense of the 
individual. 

As I indicated to the committee the other day, this one case came 
to my attention where a man was placed before a board of officers and 
was provided "military" counsel. 

Mr. WATERS. Was this counsel a licensed attorney at  law? 
Mr. K~BATCIINICH. NO, he was not a licensed attorney. He was 

rovided with "military" counsel; fortunately there was a nonvoting 
L a 1  member on the board, and a t  the proceeding, the legal member 
asked respondent's counsel as to whether or not he was familiar with 
the procedures governing the regulations and procedures governing 
the board of officers. The respondent's counsel replied, and this case 
occurred in late 1960 or early 1961-counsel replied, well, CLI was a 
recorder for one of these boards back in 1953 and I don't remember 
all the procedures." Wow, with this evidence before the board, the 
board proceeded to hear the case, the man was giver1 an undesirable 
discharge, and fortunately, thank the Good Lord that there is a 
discharge review board; the discharge review board set aside the 
undesirable discharge. But that man was put out of the service with 
an undesirable discharge with this evidence before the board of 
officers. 

This is the type of situation that we feel is causing the violation of 
the fundamental constitutional rights of the individual serviceman, 
and until such requisite procedures and requirements are made avail- 
able to the individual man, his constitutional rights are going to con- 
tinue to be prejudiced and jeopardized. 

Mr. WATERS. Mr. Rabatchnick, you indicated that the military 
services do not recognize a privilege between physician and patient 
while in the military services. I s  that xcurate ? 

Mr. KABATCHNICK. I believe that there has been a recent case with- 
in the last month, handed down by the U.S. Court of Military 
Appeals, which held that the statements or admissions that an indi- 



vidual makes to a physician is not privileged under article 31 of the 
code, in that he was not a suspect at  the time that he made the admis- 
sions to the physician. 

As I have indicated earlier, when a man in the military service goes 
to see a doctor and says in theory, let's say, "I have a feeling that I 
am going to haye a nervous breakdown,?' or 'LI am suffering from 
some kind of an illness,77 a medical record is created and that medical 
record goes into the man's service jacket and is available to any com- 
mander or unit commander, either at  the installation where he is 
stationed a t  the time the medical record is created, or at any station 
after he leaves the station where the record is created. So that, to 
answer your question, it is my understanding under this holding that 
until such time as an individual is a suspect and it is a serious question 
as to when an individual becomes a suspect-- 

Mr. WATERS. IS there a privilege between the individual service- 
man and his counsel, whether he happens to be a lawyer or not? 

Mr. KABATCHNICK. Certainly as far as any counsel provided who 
is a member of the Judge Advocate General's Corps, generally speak- 
ing, there is a privilege which attaches at  the time that the legal 
counsel is appointed to represent the individual. 

However, there is a qqestion that when an individual walks into 
a staff judge advocate office and says, "I have a legal problem," can 
the individual staff judge advocate then consider himself as the at- 
torney ? 

I recently had it'come to my attention that an individual went into 
a staff judge advocate office and made certain statements to a legal 
officer, and the individual legal officer did not consider, under existmg 
practices, torbe the attorney for that individual. Here, no privilege 
attached.. 

So that there is a .very serious question as to when a military lawyer 
becomes the attorney for an individual serviceman. 

But ce.rtainly it has been my experience that the "nonlegal lawyer" 
or the nonlawyer military counsel, is not as well versed in the principle 
of attorney-client privilege as might a staff judge advocate or member 
of the Judge Advocate General's Corps, who is a lawyer. I think 
that this is a possible source of violation of the attorney-client 
~rivileze. 
A Mr. WATERS. Thank you, Mr. Kabatchnick. 

Thank you, Mr. Chairman. 
Senator ERVIN. Thank you, Mr. Kabatchnick. We appreciate your 

coming before us. 
Mr. KABATCHNIC~. We appreciate the time given us. 
Mr. CRBECH. Mr. Chairman, the next witness is Mr. Frank E. G. 

Weil, attorney a t  law, New Pork, N.Y., national board member of 
the American Veterans Committee. 

Mr. Weil, we are glad to welcome you to the committee. We ap- 
I preciate your coming. 

STATEMXBT OF FRANK E. G. WEIL, MEMBER OF NATIONAL BOARB 
OF THE AMERICAN VETERANS COMMITTEE 

I 
Mr. WEIL. My name is Fra.nk E. G. Weil. I appear here as a mem- 

ber of the National Board of the American Veterans Committee. 



I am an attorney a t  law, practicing in New York, admitted also to 
the Supreme Court of the United States. 

I graduated from the Yale Law School. I have seen military serv- 
ice in the Army, and I have been a Government employee overseas. 

The American Veterans Committee a proves, and generally sup- 
ports the recommendation of the U.S. C? ourt of Milita Appeals as 
set forth in the report of that body for the period ending%ecember 31, 
1960, and favors the recommendations for amendment of the Uniform 
Code of Military Justice which appear on pages 10 through 12 of 
that report. 

We also a prove and generally support the recommendations em- 
bodied in 2 ~ .  3387, 86th Congress, 1st session, referred to as the 
Department of Defense omnibus amendments. 

Onr organization, at  its last convention held in New York City, 
specifically disapproved of the recommendations of the Brucker Com- 
mittee and in its resolution of disapproval, mentioned the fact that 
the judges of the court, in their report, had stated that they were 
"appalled" by the recommendations of the Brucker Committee. 

It is our understanding that some of the ideas which originated in 
the Brucker committee report have survived the objections raised 
against them and are now before this subcommittee in one form or 
another. I will now discuss these as we get to them. We generally 
approve, with a few reservations and suggested amendments : 

First, the suggested amendment to article 15, or section 815, which 
broadens the authority of the commanding officers to impose non- 
judicial punishment essentially into the area which has hitherto been 
within the jurisdiction of the summary court-martial. 

We approve of these proposed amendments with the following 
qualifications : 

I n  the text of the draft bill which we have seen, the suggestion is 
made that the service Secretaries and the President may prescribe reg- 
ulations under which the exercise of this nonjudicinl punishment may 
be made. 

We feel that whatever the regulations will be they should not 
diminish the absolute right of the accused to elect t na l  by court- 
martial. This absolute right should not be diminished by regulation, 
even though, of course, the regulations should provide the manner in 
which it can be exercised and other necessary peripheral matters. 

A further provision of article 15 which 1s also contained in the 
proposed revision is inherited, I believe, from the Articles of the 
Government of the Navy, which provide that "A person attached to 
or embarked on" a vessel ma be put on bread and water. 

Now, I, myself, do not Kave enough background and nobody in 
our organization whom I have contacted has enough backqround to 
take a position whether or not bread and water is a suitable punish- 
ment for persons on shipboard. I t  is, of course, likely that the smaller 
vessels do not have special confinement quarters, and it is a little hard to 
deprive someone of a pass when he is on a ship at  sea and nobody 1s 
going ashore, anyway. 

However, we feel that bread and water and other similar provisions 
sllonlcl not apply to personnel who are merely attached to a vessel 
and who may be on shore where full court-martial and other punish- 
ment may exist. 



We therefore recommend the deletion of the words "attached to." 
Continuing further in the proposed revision of this article, we 

approve of the appeals procedure, which applies to somebody who is 
willing to accept nonjudicial punishment but feels that this punish- 
ment is too harsh. We like the fact that such procedure is spelled out. 

However, there appears to be a gimmick in the proposed language. 
The proposed language says that the pendency of such an appeal wlll 
not affect the punishment in the meantime. This might cause the 
situation where, for a very slight infraction which he admits having 
committed, an individual is placed on restriction for, let us say, 1 week. 
He thinks 1 week is too much; he appeals; and 2 weeks after he serves 
his 1-week restriction, the appeal comes down, saying, yes, you are 
quite right ; you should not have been restricted for 1 week. 

Therefore, we feel that either the appeal l anpage  should be SO 
worded that the appeal must be handled expedit~ously- 

Senator ERVIN. That puts the man in the same fix as the old story 
about a fellow who mas in jail. The lawyer got down and said "What 
did they put you in jail for," and then the lawyer says "They can't 
put you in jail for that," and he says, "Well, I am in anyway." 

Mr. WEIL. That is correct. 
I presume that a 48-hour period might not be an undue hardship, 

even if a man were unjustly put to hard labor for this period. 
But our committee feels that either the decision on the appeal must 

be made expeditiously or the pendency of the appeal should delay 
the punishment until the authorities prescribed have determined that 
the punishmeilt is in f a d  just and warranted. 

I come now to a further proposal in the revision of article 15. The 
language that we have seen in the proposed amendment says- 
Unless otherwise prescribed by the Secretary concerned, the imposition and 
enforcement of disciplinary punishment under this article for  any act  o r  
omission is not a bar  to trial by court-martial for  a serious crime or offense 
growing out of the same act  or omission and not properly punishable under this 
article. But the fact that  a disciplinary punishment has been enforced may 
be shown by the accused upon trial and when so shown, shall be considered 
in determining the measure of punishment to be adjudged i n  the event of 
the finding of guilty. 

Basically, the American Veterans Committee is opposed to this 
section altogether. I f  a man, in attempting to desert, takes with 
him a Government handkerchief, theoretically he can be given non- 
judicial punishment for taking the Government handkerchief and 
then be brought before a court-martial for the crime of desertion. 

It seems to me that if the offense is serious enough to warrant a 
court-martial, it should carry with it all subsidiary, included and 
allied offei~ses. The court-martial should deal with dl of them. 

However, if this section is maintained, we feel strongly that cne 
part of it a t  least, should be changed. As the wording I have quoted 
leaves i t  to the accused to bring to the attention of the court the fact 
that he has suffered nonjudicial punishment for a collateral or trivial 
matter concerned with the same offense, we would sugg oest that this 
be changed so that subject to  the right of the accused if he wishes to 
have this information withheld from the court, there are a few in- 
stances in which an accused might wish i t  to be withheld-that subject 
to that right, it be made mandatory that if nonjudicial punishment 
has been imposed, this be reported to the court, possibly as an ap- 
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pendix to the specifications, or in some other formal or official manner 
and not left b the initiative of the accused to bring before the court. 

The proposed revision of article 16 provides for general courts- 
martial and special courts-martial composed only of a law officer. 

I n  the case of eneral courts-martial, the proposed revision would 
make the trial o P the accused before a law officer alone dependent 
upon the approval of the convening authority. 

I n  the case of the special courts-martial, the proposed revision 
contains an additional limitation in that the Secretaries of the serv- 
ices concerned may bar such trials in the case of persons who elect 
trial in lieu of nonjudicial punishment under article 15. 

These limitations, we submit, are the back door to command in- 
fluence. I f  the single law officer court, which we think is a great 
improvement, is to be made dependent upon the approval of the 
convening authority, the convening authority may very well refrain 
from giving the approval in the cases where he intends to read a 
lecture to the members of the court that offenses of a particular kind 
are serious and should be harshly dealt with. This is particularly 
so in the proposed right of the services to bar trials before a sing!e 
officer special court-martial, where an accused elects court-martial in 
lieu of nonjudicial punishment. 

We feel that the area where the accused elects a court-martial in- 
stead of nonjudicial punishment are precisely the areas where differ- 
ences of opinion, differences of personality, and possible prejudice 
may exist between a commanding officer and his subordinate, that 
what the subordinate views as a difference of opinion, the superior 
will regard as insubordination and the superior will proceed to im- 
pose nonjudicial punishment under article 15. 

The accused will then wish trial by court-martial. The proposed 
restriction of article 16, which permits a service Secretary to bar this 
whole area from the sing!e-officer court brings a very real threat of 
command influence into this very area. 

The American Veterans Committee believes further-this also con- 
cerns article 16, that all courts other than the summary court, which 
it is proposed be abolished, should require the presence of at  least 
one attorney. The present provisions of article 27 provide that in 
the case of special courts-martial, either both sides be attorneys within 
the meaning of article 27, or neither side be. ,We have no quarrel 
with this provision, but in order to assure the presence of at  least 
one attorney, we recommend that the proposed legislation on the 
composition of special courts-martial permit either a special court- 
martial composed of a law officer alone, or a special court-martial 
composed of a law officer and three members, not the present provision 
of a president of a special court-martial and two other members 
without a law officer. 

While we see it may be difficult for the services sometimes to provide 
two or ossibly three lawyers for a court-martial, we do not think 9 the bur en of requiring one lawyer, who in that case will sit as the 
law officer of the court-martial, will be too great, because the prose- 
cutor and defense could be nonlawyer counsel in such situations. 

Finally, the proposed revision of article 45 provides that the law 
officer may, if authorized by the Secretary concerned, accept a verdict 
of guilty and record the same without vote and without the presen- 
tation of evidence. 



The American Veterans Committee, feeling rather strongly that the 
of the accused should be as nearly as possible comparable to 

a civilian accused, recommends that language be added to the proposed 
revision of this swtion which provides that such a plea may be ac- 
ce ted only after the accused has had an opportunity to consult coun- 
see and in this instance, only after he has had an opportunity to 
consult counsel who are lawyers within the meaning of article 2'7. 

Let me explain briefly what we mean by this : 
Under the proposed revision, an accused may merely plead Pty and no trial follows. Where an accused has had the benefit o con- 

sultation with lawyer counsel who can weigh evidence and may sug- 
gest to the accused that there is no need to go through the formalities 
of a trial and that putting into evidence of the details of the offense 
might inflame the court, if the counsel then recommends to the accused 
that he plead guilty, so be it. 

However, if nonlawyer counsel, who is not that familiar with the 
quantum of proof which may be required and the other technicalities 
of a trial, if nonlawyer counsel advise him to plead guilty, we feel that 
the prosecution should still go forward and present a prima facie case, 
and that the presentation of evidence should be dispensed with only 
upon the advice of lawyer counsel. 

This completes the formal portion of my testimony. 
I have one or two remarks which are occasioned in part by hearing 

the very excellent testimony of Colonel Wiener this morning. 
Much has been said on the part of the services of a shortage of 

lawyers. To some extent, of course, this shortage is real. To some 
extent we feel that the shortage is manufactured. The services, when 
they speak of the shortage of legally trained personnel, they are view- 
ing only the Judge Advocate's Corps. A vast, untapped reservoir 
exlsts; for instance, the enlisted lawyer. Many of my school class- 
mates have gone into the Army, have been offered excellent opportuni- 
ties 'to go to Cooks' and Bakers' School, Truckdrivers' School, and 
similar places where their legal knowledge is presumably utilized to 
the full. 

Other avenues could also be used. The New York Law Journal 
recently carried a front-page announcement that the Air Force had 
an arrangement in New York whereby such of their Reserve officers 
on inactive duty who verei practicing attorneys in the New York area 
could put in some of their Reserve time and receive Reserve pay and 
credit for performing legal services on behalf of the Air Force in that 
area. 

1 This kind of a system could, I feel, be extended to all of the major 
cities all over the United States. There are many lawyers on inactive 
duty with Reserve commissions. If these could be made available as 
law officers, as prosecutors, as defense counsel and otherwise in the 
cities in which they practice, this would enable the services to con- 
centrate many of the active duty lawyers in oversea positions. 

Furthermore, where a man has long service as an active duty legal 
officer and the services wish to retain him, I would see no difficulty in 
permitting him to revert to inactive duty, to hiring the same man as 
a civilian attorney. The fact that he is an officer, that he still holds 
a wmission, would probably satisfy the statutory provisions. There 
would be nothing wrong with Mr. Jones, grade GS-11 or GS-12, sign- 
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ing on some occasions as Major Jones when he comes to records of 
court-martial. 

A full utilization of the enlisted lawyer, the 6-month trainee, the 2- 
year draftee, the lawyer who has gotten into the Army in some other 
capacity--even the lawyer who now may be doing a capable job com- 
manding a battery or an infantry company, all these faotors added 
together will, I am sure, provide a suflicient number of lawyers for 
the armed services in the long run. 

Thank vou. 
(The &mplete prepared statement of Frank E. G. Weil is as 

follows :) 

The American Veterans Committee approves and generally supports the recom- 
mendations of the U.S. Court of Military Appeals a s  set out i n  the report of that 
body for the period ending December 31, 1960, and favors the recommendations 
fo r  amendment of the Uniform Code of Military Justice which appear on pages 
10 through 12 of that  report. 

The American Veterans Committee approves and generally supports the recom- 
mendations embodied i n  H.R. 3387, 86th Congress, 1st  session, and referred to as  
t h e  "Department of Defense omnibus amendments." (See annex t o  Report of 
the  Judge Advocate General of the Army for the period ending December 31, 
1960. ) 

  he American Veterans Committee, a t  i t s  convention held in New Pork City in  
May 1961, specifically disapproved of the recommendations of the "Committee on 
the  Uniform Code of Military Justice, Good Order and Discipline in the Army" 
dated January 18, 1960, and appended a s  annex A to the aforementioned report 
of the Judge Advocate General of the Army ; however. we understand tha t  these 
recommendations a re  not before the subcommittee a t  this time. 

Regarding the three draf t  bills, designated A. B, and D. which a m e a r  to 
embody certain of the provisions originally suggested by the Army cg-ittee, 
the  American Veterans Committee takes the following position : 

Approves generally of the  provisions of draf t  bill A dated April 11, 1961, with 
the following comments and suggestions : 

(1)  The proposed amendments to  section 815 (art.  15) enlarge the powers of 
commanding officers to impose nonjudicial punishment ; proposed subsection (A) 
thereof provides that  the applicability of the provisions of article 15 to a n  ac- 
cused who demands trial by court-martial and the kinds of court-martial to 
which the case may be referred upon such a demand may be governed by Presi- 
dential regulation, a s  well a s  such additional regulations a s  may be prescribed 
by the Secretary concerned. The American Veterans Committee feels that  it 
should be made somewhat more clear tha t  the right to elect trial by court- 
martial i n  lieu of nonjudicial punishment shall be absolute, and not in any way 
subject to diminution by regulation (p. 1, lines 6-9,13-16). 

(2)  The proposed revision of section 815 (art.  15) retains the provision, with 
respect to "A person attached to or embarked on" a vessel (sec. (13) (2 )  (A) ), of 
confinement on bread and water o r  diminished rations for not more than 3 con- 
secutive days. Although such punishment has been traditional in  the Navy, and 
although shipboard conditions may warrant i ts  imposition on shipboard, the 
American Veterans Committee considers that  there is no justification for retain- 
ing this form of punishment concerning persons "attached to" a vessel, who may 
be serving on shore, and regarding whom the regular procedures of punishment 
or trial can be made available. The American Veterans Committee accordinglY 
suggests the deletion of the words "attached to" (p. 2, line 18). 

(3) The proposed section ( D )  which provides a mechanism for appeal in cases 
in  which a person punished under section 815 (ar t .  15) considers the punish~nent 
unjust or disproportionate represents a real advance; however, the provision 
that  while the appeal shall be promptly forwarded and decided, the person pun- 
ished may i n  the meantime be required to undergo the punishment adjudged, 
may well serve to  nullify the  effect of the section in question. The American 
Veterans Committee considers that  this provision be amended so a s  to  make im- 



possible the situation where a n  appeal succeeds, whereas the punishment has  
been completed during the pendency thereof (p. 4, lines 7-9). 

(4) The American Veterans Committee is opposed to the provisions of the 
proposed section (E).  If  a matter is sufficiently serious to  warrant a trial by 
court-martial for a "serious crime or offense," i t  would appear to  be too serious 
to be handled by way of nonjudicial punishment, and deletion of this proposal 
is therefore recommended. If,  homwever, i t  should be decided to retain the p r e  
posed section ( E ) ,  the fact that nonjudicial punishment has been imposed should 
not merely be left to be shown by the accused upon trial but should be brought 
to the attention of the court or law officer mandatorily, possibly a s  a n  anuex to 
the charge sheet, so that  the court i s  certain to have knowledge of such punish- 
ment before a sentence is adjudged (p. 5, lines 14-24). 

Approves generally of the provisions of draf t  bill B dated April 11, 1961, with 
the following comments and suggestions : 

(1)  The proposed revision of section 816 (ar t .  16) provides for  general courts- 
martial and special courts-martial composed only of a law officer. I n  the case 
of general courts-martial the proposed revision makes the trial of a n  accused 
before a law officer alone dependent upon the approval of the convening au- 
thority ; in  the case of special courts-martial the proposed revision contains a n  
additional limitation, in  that  the Secretaries of the services may bar such trials 
in the case of persons who elect trial in lieu of nonjudicial punishment under 
section 815 (art.  15). These limitations may lead to retention of command in- 
fluence in  the very areas from which the single law officer court is designed t o  
remove such influence. Accordingly, the American Veterans Committee recom- 
mends deletion of the limitations referred to (p. 1, lines 21-22, and p. 2, lines 
7-11). 

(2)  The American Veterans Committee believes that, considering the m e  
ommendation tha t  summary courts be abolished, the two higher grades of court 
remaining should require the presence of a t  least one qualified attorney. Pres- 
ent 5 827 (art.  27) permits the use of non-lawyer "counsel" i n  special courts- 
martial provided the qualifications of the prosecution and defense a w  equal. 
Insisting that  one attorney be present will do much to raise the standard of jus- 
tice, and the additional burden on the legally qualified members of the services 
is one which the services should be prepared t o  bear ; full utilization of the legal 
skills of many qualified attorneys now serving in nonlawyer positions, both offi- 
cer and enlisted, should make it possible. Accordingly the American Veterans 
Committee recommends the deletion from the proposed revision of $ 816 (art.  
16) that  subsection designated (2)  (A). Acceptance of this recommendation 
mill require the relettering of the proposed subsections (2)  (B) and (2)  (C) ,  the  
deletion from the present text of the Uniform Code of all  references to the presi- 
dent of a special court-martial, and from the proposed amendments of all  refer- 
ences to  the president of a special court-martial and t o  a special court-martial 
without a law officer (p. 2, Line 2 ; •˜ 826, p. 4, lines %4 ; •˜ 829, p. 5, lines 18-19 ; 
5 839, p. 6, lines 15-16 and 18-20; •˜ 851, p. 7, lines 16-19 and 23-24, and p. 8, 
lines 9-10) . 

Approves generally of draf t  bill "DM (undated) with the following comments 
and suggestions : 

(1)  The American Veterans Committee repeats the views regarding the com- 
position of special courts-martial already stated. Acceptance of this view will 
entail certain consequential amendments to  draf t  bill "D" ( $  838, p. 2, lines 
18-14 ; $839, p. 3, lines 11-12 ; 5 840, p. 3, lines 2%23 ; $ 845, p. 4, lines 25-26 ; 
1 848, p. 6, line 2 ) .  

(2)  The proposed revision of $ 845 (art.  45) provides that  the law officer may, 
if authorized by the Secretary concerned, accept a plea of guilty and record t h e  
same without vote, and without the presentation of evidence. The American 
Veterans Committee feels that  the position of the accused should be, a s  nearly a s  
possible, comparable to  a civilian accused. For  this reason tbre American Vet- 
erans Committee recommends that  language be added t o  this section which pro- 
vides that  such a plea may be accepted only after the accused has had a n  oppor- 
tunity to consult counsel ; since special courts-martial may, under present provi- 
sions to  which no changes a re  recommended in any of the draf t  bills, use non- 
lawyer L'couneel" the American Veterans Committee further recommends tha t  
the word "counsel" in  connection with this article be defined by reference t o  
5 827 (b)  (art.  27 (B), p. 4, Line 21 through p. 5, line 5). 



Senator ERVIN. I h a g h e  a rather substantial number of reservists 
are lawyers. For some reason, I think the legal prof e&on has obeyed 
the prompting to public service, either in political office or in the 
defense forces of the Nation, such as the National! Guard. 

I am thinking about the Reserve Forces-National Guard and 
Reserves. 

Mr. WEIL. You are probably quite right, Senator. You probably 
have more experience in this field. 

Senator ERVIN. That may be the basis for the rec~mendat ion you 
make. 

Mr. WETL. Yes, it is ; thank you very much. 
Senator ERVIN. And certainly a number of your Reserve officers 

who go into the service as trainees have studied law and go into the 
service, to get their service behind them. From these men a wnsider- 
able amount of legal service could be obtained. 

Mr. WEIL. I feel sure you are right, sir. 
Senator ERVIN. Any questions, Mr. Creech ? 
Mr. CREECH. Sir, I notice in your statement, the American Vet- 

erans Committee deals with the Uniform Code. I wonder, sir, has 
your committee also studied the administrative discharge procedures 
of the military in peacetime and if you have studied them, do you have 
any views which you would care 60 impart to the subcommittee? 

Mr. WEIL. I regret to say that we have not conducted a formal 
study in this area. I wish, however, to associate myself with the 
remarks of the last previous witness in that the right t~ counsel, the 
right to a fair hearing, the right to the confrontation of witnesses, the 
right to a record, all of the rights which we are accustomed to treating 
as self-evident in the processes of civilian justice, should be available 
in the military, and khey should not be restricted except for overriding 
cases of military necessity. 

I do not feel that the process of an administrative review of dis- 
charges presents this kind of a military necessity-at least not in 
peactime. 

Mr. C ~ E C H .  Sir, the study which your committee has done 
undoubtedly has gone into the type of military justice which has been 
administered through the years and not just under the code. 

I s  that assumption correct ? 
Mr. WEIL. TO some degree; yes, sir. 
Mr. CREECH. I wonder, sir, if you would care to comment upon the 

assertion which has been made that the Unifoin Code, is unwieldy, 
that it is cumbersome, and that it would be more desirable to adminis- 
ter military justice under the previously existing provisions of the 
Elston Act and at the same time abolish the Court of Military 
Appeals 8 

Mr. WEIL. I believe, sir, those that have expressed this view must 
be largely in favor of what it known to history as the drumhead 
court-martial. For a brief time following my military service, I 
worked for War Crimes, and when I reported, I was faced by a young 
officer who said, "You may think that we are here to hang these peo- 
ple. We are not. We are here to give them a fair trial ibst and hang 
them afterward." 

I would say this is perhaps an expression of the views you have 
ref erred to. 



I believe that the Uniform Code, while perhaps a little more cum- 
bersome than some of the earlier procedures, is rightfully so. It is 
the price we pay for better justice and I think the price is well worth 
paymg. It can be improved, and I think that abolishing the summary 
court-martial and extending the non judicial powers under article 15, 
subject both to the right to elect a special court-martial and the right 
to appeal the severity of the punishment may go fairly far toward 
making it less cumbersome. 

Mr. CREECH. Sir, I notice that ?pour committee has associated itself 
with the recommendation of the Court of Military Appeals. I won- 
der, sir, if your study has revealed any trends in the quality of the 
adininistration of military justice? Do you feel that through the 
decade or more of its operation the justice dispensed under its aegis 
has improved ? 

Mr. WEIL. Yes, sir; we feel it has improved. It has improved sig- 
nificantly, and the technique of the field judiciary, which the Army 
has adopted rather more broadIy and which it proposed to have incor- 
porated in the statute here, I believe has further ~mproved it in that 
the permanent officials of the field judiciary, being fully advised of 
every opinion of the Court of Military Ap eals, will apply it, and B since, with the extension of the system of eld judiciary, more and 
more courts-martial will be handled by members of the field judiciary, 
this will shorten the trickle-down process from the courts to the actual 
courts-martial. To that extent, I would disassociate myself from the 
remarks made by Colonel Wiener this morning, when he said that it. 
was rather difficult for the field to  realize what the Court of Military 
Appeals was saying. 

This may be true in a limited extent, but to the extent to which 
the power to run the court-martial is taken away from the field and 
placed in the hands of a party of impartial, permanent officials who 
are aware of these decisions, to that extent will justice be improved. 

Mr. CREECH. Your statement has indicated the feeling that this 
field judiciary system should perhaps be extended to all of the 
services ? 

Mr. WEIL. We believe that i t  should. 
Mr. CREECH. I wonder, sir, has your committee gone into the matter 

of a separate JAG Corps for each of the services ? 
Mr. WEIL. I do not recall a specific resolution on the matter. But 

I believe this is part of one of the bills of which we have indicated our 
general approval. Certainly the skills required to run a military 
justice s stem differ somewhat from those needed to run a destroyer. 6' Mr. REECE. One of the proposals which you have mentioned on 
the provisions of the code would have as its purpose, among other 
things, to avoid command influence. Sir, has your committee studied 
the issue of command influence, and are there instances which yon 
feel should be brought to the attention of the subcommittee? 

Mr. M T ~ n .  We have dealt with that on a rather general basis. I 
do not have the impressive list of citations from 5 U.S.C.M.A. through 
12 U.S.C.M.A. heard this morning. There were such tendencies, but 
I think under the influence of the court they are being reduced. Two 
or three of the earlier comments I made are directed toward reducin 
the possibility of such command influence, which, if the propose f 
revisions go through unamended, might be built back into the code 
and should not be built back into the code. 



Mr. EVERETT. Mr. Weil, since you have an extraordinary experience 
in the field of comparative law, I wonder if you have any observations 
or suggestions based thereon which might be of value to the subcom- 
mittee in its present hearings? 

Mr. WEIL. One in particular comes to mind, sir, the institution of 
the new West German Federal Army of a parliamentary commis- 
sioner. He is a civilian appointed by and responsible to the German 
Federal Parliament, who is accessible to all members of the German 
military, who has something of the functions of-I would say his 
functions are somewhere between those of a congressional investi- 
gating committee or a member of the staff of a congressional in- 
vestigating committee and those of an inspector-general. 

It provides a direct channel to the Parliament for any allegations 
of abuse, of corruption, undue influence, or anything else of which the 
Parliament should be aware. 

Possibly the representatives of the German Federal Government 
here in Washington might be able to supply us some further details 
on how this system works,. as would, no doubt, the staff of the head- 
quarters of the U.S. Army m Europe. 

I t  might also be significant to remark that the Military Code of the 
present German Federal Army, which reflects an attempt to get away 
from the very valid criticisms made of the predecessor army leaves 
entirely to the German civil courts the offenses committed by Germans 
in peacetime. This is perhaps analogous to the provisions of the 
Articles of War, to which Colonel Wiener alluded this morning. 

Mr. EVERETT. With respect to wartime and peacetime, would you 
draw any distinction between the standards of military justice and 
procedures of military justice that should exist in peacetime or 
wartime ? 

Mr. WEIL. This has come up in a slightly different context this 
morning. I would say this, sir, that it seems to me that peacetime 
standards and wartime standards should be the same. One possible 
exception may be made within an expeditionary force in combat, if 
shortcuts are required, they might be required in an expeditionary 
force in combat. 

Assuming there has been a declaration of war and Fort Bragg is 
still in existence, if I can repeat the simile heard this morning. I 
think that the courts-martial at Fort Bragg should be the same in war 
or peace, although those in an advanced invasion bridgehead might 
very well be somewhat foreshortened and speeded up. 

Mr. EVERETT. In  connection with your proposals for utilization of 
legal man power, would this include, then, an option for the armed 
services to use civilian law officers, preferably reservists, in lieu of 
military law officers, depending on the service? 

Mr. WEE. Yes, I think so. 
My suggestion regarding reservists was that it would not be re- 

quired to change much of the statutory law which requires officers in 
that a civilian who holds a reserve commjssion is an officer for many 
purposes. And it might be possible to utdize such personnel in many 
of the places in which the statute speaks of officers, which is something 
which, unfortunately, cannot be said of the enlisted lawyer. 

And if I might expand for a moment on my thoughts on the enlisted 
lawyers, if they were fully utilized, they would thereby free more offi- 



cers with legal training for the court-martial work with which we are 
dealing. 

Mr. EVE~TT.  Would it be a fair inference that you would not share 
Colonel Wiener's view, expressed this morning, that in some ty es of 
more or less routine military offenses, lawyers could be dispense ! with 
for the prosecution of the offense, even in a general court-martial? 

Mr. WE=. I would say this, sir : He  used two examples, the routine 
AWOL and the c learc~~t  desertion. 

The routine AWOL, it would seem to me, would fit under the ex- 
panded powers for nonjudicial punishment and therefore lawyers 
would not be required. Desertion being a serious offense, presumably 
you would be required to have a full panoply of lawyers, slnce you are 
dealing wit,h a general court. However, if it is as clearcut as the 
colonel suggested, I do not imagine that a trial would take more than 
a few minutes. 

Mr. EVERJETT. With the commensurate brief loss of time by the 
court. 

Mr. WEE. Precisely. 
Mr. EVERETT. The committee has been informed that the Air Force 

has a policy of requiring a prima facie case to be proved when an 
accused pleads guilty, whether or not his defense counsel wants such 
a case presented. 

Would you consider there were any problems connected with this 
type of policy? 

Mr. WEIL. I would have no objections to that requirement, sir. 
However, if the services concerned or Congress in its wisdom suggests 
the saving of manpower and time by not requiring the prima facie 
case to be proved, we would concur, provided that the plea has been 
discussed with counsel who is a lawyer within the meaning of article 
27. 

Mr. EVERETT~ Thank you. 
No more questions, Mr. Chairman. 
Mr. WATERS. No questions. 
Senator ERVIN. The committee is very grateful to you and the 

American Veterans Committee for your interest in these serious prob- 
lems in this field, and particularly indebted to you for coming and 
giving us the benefit of your views in person. 

Mr. WEE. Thank you very much indeed, sir. 
Senator ERVIN. I will insert in the record at  this point a statement 

of Eobert H. Reiter, a member of the Washington Bar, dealing with 
this area. 

(The document referred to is as follows :) 

My name is Robert H. Reiter and I am a member of the law firm of Spaulding, 
Reiter & Rose, with offices a t  1311 G Street, N.W., Washington, D.C. 

My purpose is to present a probIem which has been litigated and where the 
courts are apparently powerless to cure what they found (and the Government 
admitted) to be a violation of statllte committed in the course of a court-martial, 
which resulted in a terrible injustice. My purpose here is not to attempt to 
obtain relief in this particular case, which can presulnably be done only by pri- 
vate legislation, but rather to place on record what did happen so that steps can 
be taken to insure that it will not happen again. 



The statutory provision involved is found a t  34 U.S.C., section 1200, article 
60, reading a s  follows : 

"The proceedings of courts of inquiry shall be authenticated by the signature 
of the president of the court and of the judge advocate and shall, in  all  cases 
not capital, nor extending to the dismissal of a commissioned or warrant officer, 
be evidence before a court-martial, provided oral testimony cannot be obtained." 

The comparable provision under the Uniform Code of Military Justice is found 
at 50 U.S.C. (1952 ed.) section 625. 

Col. Leslie F. Narum, senior colonel i n  the U.S. Marine Corps with almost 25 
years of service, was court-martialed i n  China in  1948 for  shipping private goods 
through military channels, and the principal evidence on the basis of which he 
was convicted was the testimony of two civilians, taken before a court of in- 
quiry, sometime prior to the trial, af ter  they had been held incommunicado by 
the Chinese authorities without the assistance of counsel o r  any outside contact. 
Both these men refused to testify a t  the court-martial itself, although one of 
them went a s  f a r  a s  to say that  he  was sorry because he felt he could clarify 
questions which might clear the defendant in  some charges. These men were 
white-Russian refugees i n  China, and Chinese police were sitting in  the court- 
room, so that  they were fearful of testifying. No effort was made by the court 
or the military authorities to restrain them or compel their testimony, and they 
were simply permitted to walk out of the courtroom, without any opportunity by 
Col. Narum to question them. 

Thereupon the prosecution offered the testimony taken before a preliminary 
hearing, and it was acLmitted i n  evidence. Col. Narum was  convicted and 
discharged. 

As you can see, this procedure was a clear violation of the statute I have 
quoted above, which limits the use of such testimony to minor offenses. The 
case was taken to the Court of Claims, where the court decided by a 3 t o  2 
majority that  although a wrong had been committed, there was no jurisdiction 
i n  the court to cure it. The minority of opinion, written by Judge Whitaker, 
stated that  it is incumbent upon the civil courts t o  afford a n  accused the pro- 
tection guaranteed him by the Constitution. 

Colonel Narum petitioned the Supreme Court for certiorari, and the Solicitor 
General of the United States i n  his reply acknowledged that  a n  error had been 
committed, but argued that  there was no jurisdiction in any court to consider 
the error. The Supreme Court denied the petition for certiorari, so that  the 
case was never considered on i ts  merits by the Court. 

I feel very strongly that  legislative clarification is required to establish beyond 
any remaining doubt that  when proper constitutional issues a r e  raised i n  cases 
such a s  this, the courts of the United States do have jurisdiction to consider 
such constitutional questions even though they arise i n  the course of military 
proceedings. According to the decision in this case, the military's clear viola- 
tion of the  expressed will of the Congress was with complete impunity. It was 
not the intention of Congress to create a right without a remedy, nor was i t  the 
intention of our Founding Fathers to permit the violation of a constitutional 
right a s  basic a s  that  of confrontation of witnesses a s  guaranteed under the 
Bill of Rights, without recourse to courts of the United States. The effect is to 
make the military a law in itself, and to that  extent for all practical purposes 
to  exempt it from constitutional restraints on violation of personal liberties, 
since without recourse to the courts to enforce it, a legal right is meaningless. 

Senator ERVIN. This concludes the hearings. The subcommittee 
will keep the record open for a period of 2 weeks for the purpose of 
receiving any statements which anyone may wish to submit to the 
subcommittee to constitute a part of the record. 

I wish to thank the civilians and the judge advocates who have 
come to us from the Armed Forces for giving us the benefit of their 
experience and study and views on the subject we have been 
considering. 

I want to thank the organizations of veterans, such as the Ameri- 
can Legion, the American Veterans Committee, and the Veterans of 
Foreign Wars, for making presentation to the committee of their 
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views in respect to the matters under consideration, and also to thank 
the committees of the various bar associations and the individual law- 
yers who have seen fit to come before us and give us the benefit of their 
ex erience. f think that anyone who has attended these hearings is impressed 
with the fact that this is a field in which there is room for a good deal 
of disagreement on the part of reasonable men EN to exactly what 
should be done. 

I think all of us, and certainly the chairman of the subcommittee, 
recognizes that the primary function of the Armed Forces and the 
primary function of civil government are different. I f  there is any 
one thing that caused civil government to be established, it was i n  
order that justice could be administered between man and man and I 
have always felt that perhaps the administration of justice is the most 
sacred obligation to fall upon civil overnment. 

The military force is concerne 8 primarily with defending the se- 
curity and independence of our Nation. It was not created primarily 
for the purpose of administering justice. But in the course of its 
activities, it has certainly found it necessary to engage in the ad- 
ministration of justice, both from the standpoint of discipline of the 
Armed Forces, a thing which has to exist for the efficiency of the 
Armed Forces, but also for the purpose of ridding itself of those unfit 
for service. 

I would like to see the administration of military justice main- 
tained primarily in the hands of the military so far as is consistent 
with recognition of basic constitutional rights, and it seems to me 
that we have some very serious questions here in the field, particularly 
of administrative discharges. 

I have some feeling that much can be done in this field by the Armed 
Forces themselves making some changes in their procedures. I recog- 
nize that it is not only the right but also the duty of the Armed Forces 
to separate from the service men whose unfitness to remain in the 
service is demonstrated. 

At the same time, I also realize that there are certain basic rights 
that ought to be accorded to all men in any system of justice. 

I think all Americans are wedded to the idea that there must be 
such a thing as due process of law, or as it is called in many States, 
the law of the land, which Daniel Webster very well defined in the 
Dartmouth CoZlege case when he said the law of the land is the law 
which proceeds upon the inquiry and renders judgment only after 
mtice and a hearing. 

This is very difficult to legislate because of the difference in the 
primary functions of the Armed Forces and the primary function 
of civil government. And certainly i t  is highly desirable that the 
Armed Forces be able to separate from service men who are unfit for 
service, and with the least of technicalities. 

But at the same time, there should be something to insure the basic 
rights of an American citizen to fair treatment and an opportunity 
to present any defense he may have. So I trust that this committee, 
in its work, will have the benefit of the views of all the persons in- 
terested in this field, which is a most difficult field, and that we might 
be able to devise some method whereb as much as possible of the 
control of this situation as would be le& in the hands of the Armed 
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Forces, subject to insuring the recognition and enforcement of the 
basic right to a fair hearing. 

My own opinion is that m most cases, where a person is considered 
for an undesirable discharge, he would probably prefer to take an 
undesirable discharge rather than to be subjected to court-martial or 
anything of that kind. 

But, certainly, so many of these men who are dealt with are very 
young and inexperienced, without mature jndgnlent; and I am cer- 
tain that sometlung reasonable can be done to afford them the basic 
protections, without disrupting in any way the administration of 
the armed services. 

I think Colonel Wiener made i t  very clear when he said that we 
have difficulty in this field because in a way, we are almost compelled 
to try to resolve irreconciliable conflicts. He perhaps exaggerated that 
to some slight extent, but there is a great deal of soundness in his 
observation to that effect. 

But as chairman of the committee, I want to thank the staff for the, 
very fine work it has done in preparing and presenting the material 
for these hearings and all who participated in them for their coopera- 
tion. 

We will stand in adjournment. 
(Whereu on, at 4:10 p.m., the committee adjourned, subject to the 

call of the 8 hair.) 



A P P E N D I X  

DEPARTMENT O F  T H E  ARMY ANSWmRS TO 
SUBCOMMITTEE QUESTIONNAIRE 

Question 1. What a re  the discharge figures, by type-i.e., honorable, general, 
undesirable, bad conduct, and dishonorable--with respect to each a m a d  serv- 
ice for each year beginning with 1950.8 Figures prior to fiscal year 1951 not 
available. 

Answer. Character of discharge or  service of enlisted personnel of the Active 
Forces : 

Service : A m y  
Fiscal year : Last half of fiscal year 1951 : 

Retirement (all  types) ........................................ 3,577 
Character of discharge or service : 

Honorable1 ........................................ 102,881 
General (under honorable conditions) 4,200 
Undesirable ........................................ 2,523 
Bad conduct ........................................ ' 1,164 
Dishonorable ........................................ ' 2,379 

T o t a l - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  16,724 

Fiscal year 1952 : 
Retirement (all  types) ........................................ 6,565 
Character of discharge o r  service : 

Honorable1 ........................................ 412,882 
General (under honorable conditions) ...................... 13,087 
Undesirable ........................................ 5,194 
Bad Conduct \ ----------------------------------: - - - - -  1,744 
D i s h o n o r a b l e 2 - - - - - - - - - - - - - - - - - - - - - - - - - - -  2,452 

T o t a l - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  441,924 

Fiscal year 1953 : 
Retirement (all  types) ........................................ 8,442 
Character of discharge or service : 

Honorable1 ........................................ 772,335 
General (under honorable conditions) ...................... 15,888 

6,617 
Bad conduct2 ........................................ 1,708 
Dishonorable2---------------------------------------- 4,285 

T o t a l - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  809,275 

Fiscal year 1954 : 
Retirement (all  types) ........................................ 6,822 
Character of discharge1 or service : 

Honorable1 ........................................ 556,441 
General (under honorable conditions) ....................... 23,674 
Undesirable ........................................ 12,179 
Bad conduct2 ........................................ 1,644 
Dishonorablea---------------------------------------- 4,840 

T ~ t a l - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  605,600 

See footnotes at end of table. 
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2 Includes discharged for immediate enlistment or reenlistment and discharged from, 
mlisted status to accent commissions. 

from figures provided herein. 
6Years prior to fiscal year 1961' do not include enlisted females aince data was not 

maintained. 

Question 2. Are trends evident with respect to different types of disckarges 
and what a re  the explanations of those trends? 

Answer. Since the Uniform Code of Military Justice became effective on 
May 31, 1951, the percentages of punitive discharges, i.e., dishonorable and  
bad conduct, a s  compared with the total number of all  other types of dis- 
charges effected by the Department of the Army have remained rather con- 
stant. Since fiscal year 1952, the percentages of dishonorable discharges 
adjudged have ranged from a high of 0.9 percent (fiscal year 1956) to a low 
of 0.3 percent (fiscal year 1961). Likewise, the percentages of bad conduct 
discharges adjudged during the cited period have stabilized between 0.7 percent 
(fiscal year 1951) and 0.3 percent (fiscal year 1961). 

The Judge Advocate General is  of the opinion that  several factors have con- 
tributed to the stabilization of the percentages of punitive discharges adjudged 
during this period. The Army expended considerable effort during the cite4 
period t o  raise the caliber of personnel inducted into the Army. Previous 
Army studies had indicated a direct relationship between educational level of 
Army personnel and the court-martial rates. As the educational level of Army 
personnel was raised subsequent to World War 11, there was a corresponding 
decline in the numbers of courts-martial. The Army stressed to its command- 
ers a t  all  levels that  positive leadership would prevent the commission of 
criminal offenses. Unit commanders were urged to use minimum sanctions 
consistent with correction and deterrence in  dealing with military criminal 
offenders, with the result tha t  the commanders disposed of such offenders 
through their corrective powers under article 15, Uniform Code of Military 
Justice, or referred the charges to trial by summary or  special courts-martial. 
These inferior courts do not, under the code and current Army procedures, 
impose punitive discharges. The Department of the Army emphasized the  
full use of mental health facilities, legal assistance, and opportunities for reli- 
gious guidance a s  a leadership supplement in  the prevention of criminal 
offenses. The job performance potential program or  "aptitude program," insti- 
tuted in  fiscal year 1958, was directed toward the administrative elimination 
by honorable discharges of personnel who were determined to be unable t o  
meet the Army's modern training and performance standards. m e  program 
was beneficial to the state of overall discipline in  the Department of the Army. 

Definitive trends in issuance of various types of administrative discharges a r e  
not readily apparent. However, i t  is concluded from the statistics supplied 
in answer t o  question No. 1 that  there appears to be a trend developing which 
encompasses a gradual shift from issuance of the least desirable type dis- 
charge toward issuance of the higher type discharges. If this condition con- 
tinues, it can probably be attributed to  the combined effects of the aptitude 
program, the establishment of higher entrance standards and the other quality 
improvement measures discussed above. 

Question 3. In your view are  administrative discharges being used, as  the 
Court of Military Appeals has indicated, to bypass procedures for  discharge. 
by court-martial? 

Answer. Army ReguIations 635-105 (officers) and 635-200 (enlisted persons) 
expressly prohibit Army commanders from using administrative procedures in - 
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lieu of trials by courts-martial. The Department of the Army is not aware 
of any attempt by its commanders to circumvent the intent of Congress that 
administrative discharges not be used to bypass trials by courts-martial. The 
fact that there was a rise in administrative discharges during fiscal years 
1956-58 inclusive while punitive discharges were declining does not justify 
a conclusion that administrative discharges have been used by commanders in 
lieu of trials by courts-martial. Punitive discharge percentage rates have 
remained rather constant since fiscal year 1951 while administrative discharge 
percentage rates have fluctuated during this period, showing decreases in fiscal 
years 1951-53,1955, and 1954-61 inclusive. 

The rise in administrative discharge rates in fiscal years 1954, 1957, and 
1958 are correlatable to the rise in delinquency rates in the United States. 
The rise in administrative discharges in fiscal year 1958 may be attributed, 
in large measure, to the job performance potential program ("aptitude pro- 
gram"), instituted on July 23, 1957, for the dual purpose of reducing Army 
strength without loss of quality, and screening the Army draftees pending 
legislative authority to raise induction standards. Separations were based upon 
trainabilitv. not on behavior. Nevertheless. the result in^ im~rovement in 
behavior trends, together with the reduction'in disciplinary incidents, courts- 
martial, and confinements were direct evidence of the strong relationship between 
this group and delinquency. 

Undesirable discharges are based on an  already demonstrated unfitness for 
Army service which may be evidenced in various mays, including undesirable 
habits or traits of character, repeated acts of minor misconduct not warrant- 
ing court-martial, and records of prior convictions. Undesirable discharges are 
not substitutes for courts-martial, and the Department of the Army has no 
evidence that they are being so used. 

Question 4. To what eatent i s  there zcnifo~nzity in the armed services with 
respect to discharge procedures? 

Answer. The basic criteria and procedural guidance for the administrative 
discharge of enlisted members are set forth in Department of Defense Direc- 
tive 1332.14, dated January 14, 1959, in which full cognizance was taken of 
the legal implications concerned. Army regulations dealing with administra- 
tive discharges are in complete consonance therewith. Tab A and enclosures 
thereto are annotated to indicate specilk paragraphs of Army regulations which 
implement the directive. 

Fab k with 10 enclosures : 
1. AR 635-20QGeneral Provisions for Discharge and Release. 
2. AR 635-205-Convenience of the Government. 
3. AR 635-207-Enlisted Personnel Discharge or Release Minority, and 

Dependency or Hardship. 
4. a. AR 635408-Physical Evaluation for Retention, Separation or 

Retirement for Physical Disability. 
b. AR 635-40B-Physical Evaluation for Retention, Separation or Retire 

ment for Physical Disability. 
5. AR 635-209-Discharge, Unsuitability. 
6. AR 6W10-Military Personnel Security Program. 
7. AR 635-22QDischarge, Resignation. 
8. AR 635-210-Discharge of Enlisted Personnel, Marriage, Pregnancy, 

or Parenthood. 
9. AR 635-20&Discharge, Unfitness. 
10. AR 635-206Discharge, Misconduct (Fraudulent Entry, Conviction 

by Civil Court, AWOL, Desertion). 
(Above regulations furnished counsel.) 
Question 5. W h a t  are the  criteria in each armed service f o r  issuance of (2. 

general discharge instead of a n  honorable disci~arge? 
Answer. An honorable discharge is a separation from the Army with honor. 

The issuance of this type discharge is conditioned upon proper military behavior 
and proficient and industrious performance of duty, giving due regard to the 
rank or grade held and the capabilities of the individual concerned. Issuance 
of an honorable discharge is based on the following criteria : 

(a)  Conduct ratings of a t  least "Good.':, 
( b )  Efficiency ratings of a t  least "Fair. 
( c )  No general court-martial convictions. 
(d) No convictions by more than one special court-martial. 
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Notwithstanding the foregoing criteria, a n  honorable discharge may be issued 
when the individual's service in  his current enlistment is honest and faithful 
to a degree which outweighs disqualifying entries contained i n  the record of 
previous service. 

A general discharge is a separation from the Army under honorable condi- 
tions of a n  individual whose military record is  not sufliciently meritorious t o  
warrant a n  honorable discharge. A general discharge may be issued if a n  
individual has  been convicted of a n  offense by general court-martial or has  
been convicted by more than one special court-martial in  the current enlist- 
ment period. The decision is discretionary and is  made only after a careful 
analysis of the individual's Mli tary behavior subsequent to court-martial 
conviction. 

When there is doubt a s  to whether a n  honorable o r  general discharge should 
be issued, the doubt is resolved i n  favor of the individual. 

QuesCion 6. What inducements, if m y ,  are  given to a serviceman to persuade 
Aim to waive a board hearing with reference to a projected dhcharge? IS he 
given any reason to anticipate more favorable action if he waives a board 
hearing? 

Answer. There a r e  no provisions i n  Army regulations which authorize any 
inducements to a n  individual to persuade him to waive a board hearing, nor t o  
suggest that  he may receive more favorable action if he waives a board hearing. 
The regulations a re  specific a s  to the action to be taken to cause enlisted per- 
sonnel to appear before a board of officers to  determine their fitness for  continued 
military service. These actions include a detailed report to the next higher 
commander prepared by the individual's immediate commander. This must 
include a statement by the enlisted man concerned, that  he  has  been counseled 
and advised of the basis for  the action recommended. Any deviations from 
these regulations coming to the attention of the Department a re  subject to 
prompt and corrective action. 

Question 7. I n  instances where board hearings a re  held with respect to pos- 
sible discharge or revocation of a n  oflicer's commission, to what emtent does the 
action u#imately taken by the service generally conform to the recommendation 
of the board? 

Answer. The only instances where board hearings are  held with respect to  
possible discharge or revocation of a n  officer's commission within the Depart- 
ment of the Army are  those "show cause" hearings conducted under authority 
of title 10, United States Code, sections 3781 through 3797. 

Shown below a r e  the results of the Department of the Army's experience with 
"show cause" proceedings during the past 5 years. The column entitled "Ulti- 
mate Service Action" reflects the total numbers of officers separated from the 
Army a s  a result of "show cause" action being initiated even though the officers 
may have resigned, retired, or been discharged a t  their own request prior to 
completion of the proceedings and separation a t  the direction of the Secretary of 
the Army. 

I Officers with less than 3 years service 

Year 

- 

1 Some cases still in process. 

Required to Retained by Retained by Ultimate 
show cause board of board of service action 
by selection iuquii-y review separation 

board 

Officers with more than 3 years service 
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The final action taken by the Department of the Army in officer elimination 
cases conforms to the recommendations of the board in about 60 percent of such 
cases. I n  the remaining 40 percent the final determination of the Secretary 
of the Army varies from the board recommendations because of substantive 
or  clemency reasons. These variations include reversal of the  board recom- 
mendations, suspending final action until eligibility for  retirement is reached, 
modifying the type of discharge to be awarded and granting permission t o  enlist. 

I n  all other types of officer cases, such a s  security or resignation f o r  the good 
of the service, final action by the Department of the Army generally conforms 
to the recommendations of the board. 

Question 8. To what extent a re  lawyers made available to represent respond- 
ents i n  board hearings on discharge? 

Answer. (1) Army Regulations 15-6, dated November 3, 1960, the general 
regulations governing procedures for  investigating officers and boards of officers, 
provide i n  pertinent part, a s  follows : 

"8. Individual entitled to have counsel. When the law or  regulations so pro- 
vide, a n  individual under investigation is  entitled to have counsel, either mili- 
tary or civilian, and any military person requested by the individual under 
investigation will be appointed a s  counsel if reasonably available. A decision by 
the  appointing authority a s  to availability is final. If the law or  regulations 
do not so provide, such a n  individual is not entitled a s  a matter of right to be 
represented by counsel. However, when it appears that  a full  and fair  investi- 
gation will be expedited thereby, or when the nature of the case warrants, or for  
other cogent reasons, including cases in  which a n  officer or enlisted man is under 
investigation for conduct which might involve him in criminal prosecution or 
furnish grounds for  disciplinary action, o r  which might be fairly regarded a s  
jeopardbing his commission, grade, rating, or status, military counsel will be 
provided, if requested. Civilian counsel will not be provided a t  Government 
expense i n  any case. 

* * * * * * * 
"17. Written brief. When the regulations under which a n  investigating officer 

o r  board functions so provide, the individual concerned or his counsel may sub- 
mit a written brief covering the whole or any portion or phase of the case under 
investigation, and a reasonable time will be afforded him i n  which to submit it. 
If the regulations do not so  provide, the investigating officer or board may never- 
theless, upon request, grant  the individual concerned or his counsel the same 
privilege, especially when i t  concerns a contested point or phase of the inquiry." 

(2) Subparagraph 5j, Army Regulations 635-105, dated December 13, 1960, 
pertaining to the elimination of officers from the Army, provides : 

" j .  Respondent's counsel. An officer of The Judge Advocate General's Corps 
will be assigned to each board of inquiry a s  counsel fo r  the respondent. Upon 
electing a board of inquiry hearing, the respondent will be advised that  he is 
entitled to counsel of his own selection, military if reasonably available, or 
civilian counsel a t  his own expense. I f  civilian counsel is  retained, the assigned 
counsel will be relieved of all  duties and responsibilities in connection with the 
case, except to the extent that  respondent elects to utilize his services. If other 
military counsel is furnished the respondent, assigned counsel will normally be 
relieved of all  duties and responsibilities i n  connection with the case." 

(3) Army Regulations 604-10, dated November 4,1959, govern the elimination 
of members of the Army in the interests of national security. Subparagraph 
36a(3) of these regulations provides that  respondents who elect to appear before 
a field board with counsel will be furnished the services of a military counsel, 
certified under article 27b, Uniform Code of Military Justice, if reasonably avail- 
able. Civilian counsel, if desired, will be permitted a t  respondent's expense. 
(4) Army Regulations 635-89, dated September 8, 1958, which govern the dis- 

position of homosexuals in  the Army provide in  subparagraph 10b(3), a s  
follows : 
"10. Board of oficers. 

"b. Board procedure. 
"(3) An enlisted person appearing before a board of officers convened 

under these regulations is entitled to be present a t  all  hearings, to be con- 
fronted with the witnesses against him to the maximum extent practicable, 
a s  determined by the convening authority, and to military counsel of his 
own selection, if reasonably available. H e  may also be represented by 
civilian counsel a t  his own expense. If counsel of the enlisted person's own 



choosing is not available, counsel will be furnished by the convening 
authority. The commander recommending elimination pursuant to action 
of board of officers will afford the enlisted person the opportunity of re- 
questing counsel. In  cases where personnel appear before boards of offl- 
cers without counsel, the record will show that the president or the recorder 
of the board advised the respondent of the type of discharge that he may 
ultimately receive as  a result of the pending board action and that he may 
request representation by counsel. The record will show the response of 
the respondent." 

Board proceedings of officers within the purview d these regulations are proo 
essed under Army Regulations 635-105, which are referred to in paragraph 2, 
above. 

(5) Army Regulations 635-208, dated April 8, 1959, govern the elimination of 
enlisted personnel for unfitness. Subparagraph l l b  (3) of these regulations pro- 
vides that a respondent appearing before a board of oficers is entitled to civilian 
counsel a t  his own expense, military counsel of his own selection, or counsel 
furnished by the convening authority. Furnished counsel is a lawyer if rea- 
sonably available, and if not, he will be an experienced officer of mature judg- 
ment who is aware of his responsibility with respect to respondent's case. 

(6) Army Regulations 635-209, dated April 8, 1959, which authorize general 
or honorable discharge but not undesirable discharge, provide for the separation 
of enlisted personnel for unsuitability. Subparagraph Sb(3) provides that a 
respondent appearing before such a board of officers is  entitled to military coun- 
sel of his own selection if reasonably available, civilian counsel a t  his own 
expense, or counsel furnished by the convening authority. Furnished counsel 
will be an experienced officer of mature judgment who is aware of his responsi- 
bility with respect to respondent's case. 

(7) In  hearings before the Army Discharge Review Board, applicants are 
entitled by law to appear in person or by counsel (10 U.S.C. 1553). Subpara- 
graph 6 a ( l ) ,  Army Regulations 15-180, dated March 7, 1960, provides that the 
term "counsel" includes, among others, accredited representatives of veteran's 
organizations recognized by the Veterans' Administration under act of Septem- 
ber 2, 1958 (72 Stat. 1238; 38 U.S.C. 3402), but that expenses of counsel will not 
be paid by the Government. Counsel is  not furnished by the Government. 

(8) In hearings before the Army Board for Correction of Military Records, 
applicants may appear in person or by counsel. The term "counsel" is con- 
strued to include those representatives mentioned in paragraph 7, above (par. 
13, AR 15-186). Counsel is not furnished by the Government. 

Question 9. What is  the workload of the discharge review boards and the 
boards for the correction of military (or naval) records? What is the average 
or median time for review of cases by these boards? 

Answer : 
Army discharge review board 

[In fiscal years] 

(Caseshesrd .............................. 
Discharees chansed ....................... 
Percent change ........................... 

1 1957 1 1958 1 1959 1 1960 1 1961 1 Total 

C e a r d  ............................... 3,220 4,414 4,257 2,774 2,476 37,588 
Discharges changed ....................... 170 1 056 673 262 6,334 

.......................... Percent change 1 2 1 ' 24 / I I 9 1 7! / I4 

The average time required for review of cases by the Army Discharge Review 
Board is approximately 45 working days (from the date of receipt of the records 
until the case is heard by the Board). In  instances where this average is ex- 
ceeded the delay can generally be attributed to personal appearance cases (with 
or without counsel). In these cases the Board is prepared to hear the case on 
the date selected by the applicant. Many times the latter or his counsd will 
request a postponement, and this is always granted. 



Army board for correction, of military records-Cumulatise summary of board 
recommendations acted upon by the Becretarg of the Army as of Dec. 41,1961 
(period 1951-61) 

GENERAL COURT-MARTIAL CASES 

I I Action by the Secretary of the Army 

Honorable discharge- 122 103 84.4 4 
General discharge- .- 211 1 .4  191 
Blue discharge - -  1 679 1 1 3 1 3 
Undesirable ---..---- 117 6 
BCD ---------------- 1 ----.--..----.------ 

Board 
recom- 

mended 

---- 
Total .......... / 1,338 1 109 I 8 . 1  I 225 

Honorable 
discharge 

Num- Per- 
ber 1 cent 

----- 

MISCELLANEOUS CASES 1 

General 
discharge 

Num- Per- 
ber 1 cent 

Blue or 
undesirable 

No cbange I Other 

Num- 
ber 

8 
14 

573 
105 

. - -. -. . 

. - - - - - - 
11 

711 

Num- Per- Num- Per- 
ber m t  I ber cent ---- 

Per- 
cent 

-- 
6. 5 
6.6 

98.9 
89.7 

- - - - - -. - - - - - - . 
3.8 -- 

53.1 

1 Statistics involve petitions for correction of characterization of administrative discharges. 

Board 
recom- 

mended 

The average or  median time for  review of a n  application by the Army Board 
f o r  Correction of Military Records is 122 days, based on the overall processing 
time during calendar year 1961. 

Based on a 5-year average, including a l l  types of cases, the Army Board for 
Correction of Military Records granted relief in  19.8 percent of the cases. The 
Army Board for  Correction of Military Records grants relief previously denied 
by the Army Discharge Review Board in 1 to 3 percent of the cases. This is a n  
estimated figure based on a sampling of cases. 

Question 10. In what percentage of cases do these boards grant relief to the 
applicant? And i n  what percentage of cases does a board for  correction of 
military records provide relief previously denied by a discharge review board? 

Answer. The response to this question appears a s  part of the response to 
question 9. 

Question 11. What is  the procedure utilized by each service i n  requiring 
officers to "show cause" why they should be retained in the service o r  should 
retain their commission? 

Answer. The procedure used by the Army is prescribed in considerable detail 
by law (title 10, U.S.C. secs. 3781 through 3797). Although the law pertains 
only to  Regular Army officers, the Army has extended the same procedure, with 
all of its rights, privileges, and safeguards, to officers of the Reserve components. 
Implementing instructions a re  contained i n  AR 635-105, attached. The proce- 
dure is summarized a s  follows : 

( a )  An officer may be recommended for  "show cause" by a major field com- 
mander, or by various agencies within the Headquarters, Department of the 
Army. 

, (b)  After review by the Office of the Deputy Chief of Staff for  Personnel, 
the recommendation is forwarded to a selection board for  decision a s  to  whether 
the  officer should be required to show cause. (This board, and al l  succeeding 

Action by the Secretary of the Army 

Approved Disapproved 
I I 



boards a r e  composed of officers in the grades of colonel and/or general to  insure 
mature consideration of the cases.) This selection board can : 

(1) Not require the officer to show cause, in  which case action is 
terminated. 

(2) Require the officer to show cause, in  which case a field board of in- 
quiry is directed. 

(c )  The field board of inquiry is  conducted in the major command where 
the officer is  assigned. H e  is afforded a minimum of 30 days to prepare his case, 
is provided with all  information considered by the elimination board, and a p  
pears in  person with legal counsel provided by the Government and/or of h i s  
own choice a s  he prefers. The board of inquiry can retain the officer, thereby 
terminating the case, or recommend elimination. 

(d )  I n  cases where elimination is recommended, the case is referred to a 
board of review, which operates under the direction of the Secretary of the Army. 
This board reviews the records in the case and may retain the officer or recom- 
mend his elimination. I n  the latter case, the complete record is  forwarded to 
the Secretary of the Army for  final decision. 

( e )  At any stage i n  the proceedings the officer may apply for  retirement, if 
eligible, resign, o r  request discharge. 

( f )  Cases involving officers with less than 3 years service a re  not normally 
referred to the board of inquiry land board of review. Such cases are forwarded 
from the elimination board, through the major commander, to the officer who 
is provided 30 days to  submit evidence or  matters i n  his own behalf, in ref- 
utation of the allegation, or in mitigation. If,  after consideration of material 
submitted by the officer, Ithe selection board adheres to its recommendation t o  
separate the officer, t h a t  recommendation is forwarded directly to the Secretary 
of the Army for final decision. 

(g )  Statistics reflecting Department of the A m y  experiences with show- 
cause procedure for the past 5 years are  contained in the answer 'to question 7, 

(Copy of AR 635-105 provided counsel.) 
Question 12. To what estent have undesirable discharges been based on alleged 

misconduct for  which a serviceman has requested, but been denied, a trial by 
court-martial? Is there any provision for allowing a serviceman to request a 
court-martia2 to vindicate himself with respect to alleged misconduct which he 
anticipates will he made the basis of proceedhgs leading to a n  undesirable 
discharge? 

Answer. Undesirzible discharges are  not issued i n  lieu of trial by court-martial 
except upon the determination by a n  officer exercising general court-martiaI 
jurisdtction, or by higher authority, that  the best interests of the service as well 
as the  individual will best be served by administrative discharge. There a r e  
no provisions i n  regulations which preclude a serviceman requesting t r ia l  by 
court-martial. However, a determination of his request will be made by the  
officer exercising aourt-martial jurisdiction or by higher authority as  t o  whether 
he may be tried by court-namtial. 

Question 13. Could the subcommittee be furnished with brief summaries of 
the facts and legal issues involved i n  some of the typical cases from each service 
with respect to the validitu or legality of administrative discharges? 

Answer. Digests of cases: 
(1) JAGA 1950/4394, August 15, 1950. Evidence before board of officers- 

reflected that  member had contracted venereal disease on 'two occasions. How- 
ever, his record was otherwise good for the 3 yearn preceding board action, 
and his immediate commander testified that  he was a good soldier whose reten- 
tion was justified. The convening authority approved the dndSng of the  board 
tha t  the member "gives evidence of habits which render retention in the service 
undesirable." Opinion rendered : The evidence is technically sufficient to  s u p  
port the finding of the board. However, discharge is not mandatory and retention 
is legally unab jectionable. 
(2) JAGA 1961/3570, February 15, 1961. The submitted file disclosed tha t  

named member engaged i n  a homosexual act on June 4, 1960. Intermediate 
headquarters recommended to the officer exercising general court-martial juris- 
diction tha t  he be given a general discharge under the  provisions of AR 635-89, 
September 8, 1958, a s  a class I1 homosexual. The member waived hearing 
before a board 'of officens convened under AR 635-89, supra, and requested a 
discharge for  the good of the  service under the provisions of tha t  regulation. 
The officer exercising general court-martial jurisdiction, however, directed tha t  
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member be given a general discharge under the provisions of AEt 6.35-208, 
April 8,1959 (unfitness). Opinion rendered : A waiver pertaining to appearance 
before a board of officerrs only under AR 635-89, supna, could not be oonstrareB 
to extend to a board which would consider his undesirability or unsuitability, 
apart  from questions of homosexuality, under tother regulations. 

(3 )  JAGA 1958/4988, July 1, 1958. Member's commanding officer recom- 
mended he )be brought before a board of officers under the  provisions of AR 

615-369, Novemb?r 15, 1951 (predecessor regulation t o  AR 635-209, April 8, 
1959) by reason of unsuitability for  further milibary service. Such a boardi 
was convened. The same board had also been appointed to  consider cases of 
unfitness under AR 615-368, October 27, 1948 (predecessor regulation to AR 
1635208, supra). Evidence before the (board revealed a pattern of emotiunaI 
insecurity 'and instability and the  neuropsychiatrist recommended separation 
under the provisions of AR 615-369, supra. However, based on respondent's 
statement *hat he had no desire to remain in  the service and was putting forth 
every effort to get discharged, the board found t h a t  he was a malingerer and  
recommended discharge for  unfitness under the provisions @f AR 615-368, snpra. 
Opinion rendered: The undesirable discharge was issued i n  error and the 
Secretary of the Army was authorized to recharacterize the discharge. 

(4) JAGA 1955/5303, June  1, 1955. A board of inquiry found that  an Army 
officer "was intemperate in  the use d alcohol during the month of September 
1952 and on September 17, 1952, was suffering from chronic alcoholism," and 
tha t  during the periods February 10, 1953, to  May 31, 1954, and January 4 to  
February 28, 1955, he was on several different occasions intemperate in  the 
use of alcohol. Opinion rendered: The evidence before the board of inquiry 
is legally sufficient to support the findings and recommendation for elimination. 

(5) JAGA 1950/5108, September 8,1950. On June 30,1949, a n  enlisted member 
was  given a n  undesirable discharge for fraudulent enlistment on the ground 
tha t  he had answered in the negative questions on a n  enlistment application 
pertaining to convictions of felonies and other offenses, when i n  fact he had only 
a juvenile record i n  California and had been a ward of a juvenile court. Cali- 
fornia law specifically provided that  a n  order adjudging a person to be a ward 
of a juvenile court would not be deemed to be a conviction of a crime. Because 
of the wording of the California statute, Department of the Army directives in 
effect a t  the time of member's enlistment would have authorized his enlistment 
even if all  the facts were known. Opinion rendered: The enlistment was not 
fraudulent and the Secretary of the Army may administratively change the 
character of discharge to honorable. 

(6)  JAGA 1959/1118, January 12, 1959; id. 1959/1358, January 22, 1959. A 
named member allegedly made homosexual advances toward two other enlisted 
men a t  Fort  Dix, N.J. His  commanding officer informed him of the nature of 
the accusations made against him and the maximum punishment provided for  
such offenses in the Manual for Courts-Martial, 1951. The member then signed 
a request for discharge under the provisions of AR 635-89, September 8, 1958. 
Tha t  regulation required that  charges and specifications be prepared and that  
the accused be confronted with them prior to executing a n  acceptance of undesir- 
able discharge. I n  this case the member was not confronted with charges until 
12 days after he executed the statement accepting undesirable discharge. Fur- 
ther, the member's native language was Spanish and although a n  interpreter 
was used, the file reflected a reasonable doubt whether the member understood 
the  meaning of the statement he signed. Opinion rendered: The file does not 
support a legal conclusion that  the member was properly discharged under the 
provisions of AR 635-89, supra. 

(7)  JAGA 1961/4099, May 1, 1961. A board of officers was convened under 
the provisions of AR 635-208, April 8, 1959, to determine whether member's 
discharge for unfitness was warranted by reason of indecent acts with his 
daughter and chronic alcoholism. The board found member unfit within the 
meaning of paragraph 3, AR 635-208, supra, by reason of "indecent acts with, 
o r  assault upon, a child" and recommended a general discharge. The officer 
exercising general court-martial jurisdiction approved this recommendation. 
Counsel for the respondent objected to the introduction of various reports and 
depositions on the grounds of hearsay. Paragraph 10, AR 15-6, November 3, 



1960, provides that  i n  proceedings that  a re  administrative rather than judicial 
in nature, a "board of officers is  not bound by the rules of evidence prescribed for  
trials by courts-martial or for  court proceedings generally." The test for 
admissibility is relevancy and materiality. Opinion rendered : The findings a re  
supported 'by substantial evidence and the substantial rights of the member were 
not prejudiced. 

Question 14. To w i ~ a t  extent does the Army utilize a soldier's conviction by 
special court-martial as  the basis for  a subsequent undesirable discharge? To 
what extent does the Army malce counsel available to am accused soldier whose 
case has been referred to a special court-martial? 
b 

Answer. This type discharge can be issued for unfitness, misconduct, for secu- 
rity reasons, and similar offenses not normally appropriate for  trial by court- 
martial;  however, each such case wherein a n  undesirable discharge is recom- 
mended is afforded the rights, safeguards, and privileges of a board hearing 
followed by a review of the proceedings a t  a higher headquarters. Arbitrary 
standards such a s  a record of a certain number of trials by court-martial have 
not been established by the Army a s  a prerequisite for  award of an undesirable 
discharge. Ourrent regulations do prescribe that a n  individual may be consid- 
ered for a general discharge when he has a history of conviction by a t  least one 
general court-martial or more than one special court-martial during his current 
enlistment. Since these instructions apply to award of a higher caliber dis- 
charge it is apparent that  the Army does not intend to utilize a soldier's convic- 
tion by a single special court-martial a s  the basis for  issuance of an undesirable 
discharge. Nevertheless, it is reasonable to assume that  a n  individual's court- 
martial history is given due weight in  deliberations by the board of officers and, 
subsequently, by the reviewing officers. 

The Army appoints counsel for  the accused i n  every case referred to a special 
court-martial (art. 27 ( a ) ,  U.C.M.J., 10 U.S.C. 827 ( a )  ; par. 6a, M.C.M., U.S. 1951). 
Special courts-martial may try persons subject to  the code for  noncapital offenses 
and for certain capital offenses directed to  be tried a s  noncapital. Special courts 
may adjudge any punishment not forbidden by the code except death, dismissal, 
dishonorable discharge, confinement for  more than 6 months, hard labor without 
confinement for more than 3 months, forfeiture of pay exceeding two-thirds pay 
per month, o r  forfeiture of pay for  more than 6 months (art.  19, U.C.M.J., 1 0  
U.S.C. 819 ; par. 15, M.C.M., U.S., 1951). At  the present time, bad conduct 
discharges may not be adjudged by Army special courts-martial. Army Regu- 
lations 22-145 prohibit the appointment of reporters for special courts-martial 
without special authorization in each instance from the Secretary of the Army. 
A bad conduct discharge may not be adjudged by a special court-martial unless a 
complete record of the proceedings and testimony before the court has  been 
made (ar t .  19, U.C.M.J.). Summary courts-martial may try enlisted persons 
for noncapital offenses. The accused cannot be tried by summary court over 
his objection, unless he has  been offered, and has  refused, punishment under 
article 15, U.C.M.J., 10 U.S.C. 815. Summary counts may adjudge any pun- 
ishment not forbidden by the code except death, dismissal, dishonorable or 
bad conduct discharge, confinement for more than 1 month, hard labor without 
confinement for more than 45 days, restriction for  more than 2 months, o r  
forfeiture of more than two-thirds of 1 month's pay (art.  20, U.C.M.J., 10 U.S.C. 
820). I n  the case of noncommissioned officers above the fourth enlisted p a y  
grade, summary courts may not adjudge conhement, hard labor without con- 
finement, or reduction except to  the  next inferior grade (par. 16b, M.C.M., 
U.S., 1951). Specialists above pay grade E 4  and corporals may not be sen- 
tenced by Army summary courts to  confinement, hard labor without confinement, 
or reduction except t o  the next inferior pay grade (par. 6b, AR 600-201). 

Question 15. To what extent a re  legallv t rdned  counsel made mailable to 
accused sewicemen whose cases a re  referred to summarv or special courts- 
martial? 

Answer. Neither the Government nor the accused is provided with counsel 
before summary courts-martial (par. 79a, M.C.M., U.S., 1951). I n  special courts- 
martial, if the trial counsel is qualified to act a s  counsel before a general court- 
martial, then the defense counsel detailed by the convening authority must b e  



a person similarly qualified. If the trial counsel of a special court-martial is a 
judge advocate, o r  a law specialist, o r  a member of the bar of a Federal court 
o r  the highest court of a State, the defense counsel detailed by the convening 
authority must be one of the foregoing (art.  27(c),  U.C.M.J., 10 U.S.C. 827(c) ; 
par. 60, MCM, US, 1951). Additionally, a n  aq?used, in a special court-martial, 
may request the appointment of legally trained individual military counsel. 
Such request will be granted if the person requested is reasonably available, a s  
determined by the commanding officer of the person requested (art.  38(b), 
UCMJ, 10 U.S.C. 838(b) ; par. 48a, b, MCM, US, 1951). Because of the critical 
shortage of judge advocate personnel, convening authorities seldom detail legally 
trained counsel fo r  the Government or defense before special courts-martial. 
Active duty strength of the Judge Advocate General's Corps of the Army is 
marginal for the performance of mandatory military justice functions under the 
Uniform Code of Military Justice. The Army does not have sufficient judge 
advocates available for detail a s  counsel before special courts-martial. 

Question 16. W h a t  are the effects on a serviceman's career of conviotioa by 
summary or special court-martial? 

Answer. Conviction by a court-martial creates a criminal record which will 
color consideration of any subsequent misconduct by the soldier. A noncom- 
missioned officer may survive one summary court-martial without reduction 
being effected, but i t  is unlikely that, with one conviction on his record, he will 
survive a second trial and retain his status. A conviction of a n  officer by any 
court-martial could have a devastating aftereffect upon his career. I t  could 
be described in some cases a s  a sentence to a passover on a promotion list and 
may serve a s  a basis for  initiation of administrative elimination action. 

For  any man, the fact of a criminal conviction on his record is a handicap 
in civilian life. It may interfere with his job opportunities; it may be counted 
against him if he has d s c u l t y  with a civilian law enforcement agency; and in 
general he tends to be a marked man. 

Question 17. T o  what estent Aas tlce Navy, by use of "dockside courts" and 
otherwise, tried to provide for the use of lawyers as trial and defense counsel 
in i t s  special courts-martial? 

Answer. Question does not apply to  the Department of the Army. 
Question 18. Has the Army's specialized law oflicer plan been successful? 

I f  so, to what extent has it been adopted by  the other services? 
Answer. Yes. A survey of data  concerning appellate reversals based on law 

officer error in  A m y  general courts-martial tried since January 1, 1957, shows 
tha t  frequency of law officer error to total cases tried dropped from about 4 per- 
cent in 1957 to about 1.2 percent i n  1960, the first year of full operation of the 
professional law officer plan. The decline continued in 1961. 

The success of the professional law officer plan, however, cannot be measured 
solely on a judicial officer's "box score" appellate record. Rather, the effective 
ness of the plan must be determined through reliance upon imprecise gages, such 
as acceptance by the Army and favorable opinion from many sources including 
accused persons, counsel, courts, and the public. Within the Army, com- 
manders, members of courts, and high responsible officials-the Secretary and 
the Judge Advocate General-have expressed the opinion that  the plan is a 
success. Army judge advocates generally share this view. The U.S. Court of 
Military Appeals has  enthusiastically endorsed the plan. 

Extent of adoption by the Navy and Air Force could be answered better by 
those services. Informal information available suggests that  the Navy is pre- 
paring to adopt a similar plan ; the Air Force is not. 

Question 19. Under t7~e Army's specialiaed law oncer plan what steps are 
taken to assure t l ~ e  independence of the law oficer? How is the independence 
of the law oflicer assured i n  tAe other services? 

Answer. Effective November 1, 1958, the Field Judiciary Division, Office of 
the Judge Advocate General, was created, and each officer of the Judge Advocate 
General's Corps selected to serve a s  a full-time law officer is assigned to the 
Field Judiciary. Each judicial officer, save the Presiding Judicial Officer and 
his immediate assistants, is given a permanent duty station a t  a post close to 



the jurisdictions he  serves. The duty posts a re  selected on the basis of geo- 
graphical location and projected workloads, with a n  eye to providing the best 
service within reasonable limitations upon expenditure of funds and effort. For  
this purpose the world is divided into areas, which in turn a re  divided into 
circuits. One or more judcial officers a r e  assigned t o  a circuit; each has the 
primary duty of serving a s  law officer on every general court-martial convened 
within his circuit. I n  case of inability to serve or conflict in  calendar settings, 
a circuit officer seeks assistance from another judicial officer. The senior among 
the circuit judicial officers within a n  area is the area officer, with a n  additional 
responsibility for the minimal administration required in  the area. 

NO judicial officer is under the command of a local commanding officer. The 
commands selected a s  duty stations, however, a re  required to provide logistical 
and administrative support for the judicial officers (exhibit 1). 

For the purpose of further emphasizing the independence of judicial officers, 
a n  order issued in 1961 designated the Assistant Judge Advocate General a s  Co- 
ordinator of the Field Judiciary and made him responsible for  the activities 
thereof in  accordance with law. Under the Coordinator's supervision, the Pre- 
siding Judicial Officer renders assistance in  performing necessary management 
and administrative functions pertaining to the Field Judiciary. 

Upon appointment, the Presiding Judicial Officer was given a directive by the  
Judge Advocate General that  "A primary part of * * * [his] mission is to safe- 
guard the complete independence and freedom of discretion of all  members of 
the U.S. Army Judiciary. * * * it is * * * [his] responsibility to insure tha t  
there is  no interference or control by anyone, * * * with any judicial officer, 
law officer, or member of a Board of Review i n  the performance of his judicial 
functions." 

The making of efficiency reports is  important in  the Army and, of course, in 
the field judiciary. The system used for law officers is consistent with the re- 
quirements of Army regulations and provides for the area judicial officers to ra te  
their respective circuit officers. Each area judicial officer i n  turn is rated by 
the Assistant Judge Advocate General in his capacity a s  coordinator of the  
field judiciary. 

Careful selection of senior officers for assignment t o  the field judiciary con- 
tributes to their independence a s  law officers. Mature men of stature, judicial 
temperament, self-restraint, and with the desire to serve a s  trial judges generate 
their own independence in their relationships with other officers of the Army- 
commanders, court members, and judge a d v o c a t e s a s  well es enlisted personnel, 
all of whom respect that  independence. 

The autonomous nature of the judicial officers serving a s  law officers i n  the 
Army was enhanced through the establishment of the Army Judge Advocates 
Judicial Conference on January 1, 1961, created and organized by the  Judge 
Advocate General of the Army. The membership is made up  of all  judicial 
officers and members of Boards of Review in the Army. I t s  purposes a r e  t o  
advise means of improving the judicial aspects of the administration of military 
justice and to make recommendations pertinent thereto. The Conference h a s  
interested itself primarily in  rules, practices, procedures, and other matters i n  
respect of which the trial and appellate review of courts-martial may be 
improved. 

No answer is  suggested a s  to measures taken by the other services, as  informa- 
tion is not available. 

Question 20. Under the Army's specialixed law officer plan, would i t  be 
feasible to provide that  service a s  law oficer woz6Zd not be limited to officers on 
active duty, but could also be performed hy qualified civilian employees of 
suitable nzaturity and experience? 

Answer. No. Utilization of civilian trial judges in  courts-martial, partic- 
ularly if the military courts a r e  expected to function i n  time of war, is not 
feasible. Members of the Judge Advocate General's Corps a re  both lawyers and 
officers of the U.S. Army. As a n  officer, the military trial judge has the capa- 
bility of moving and Living with the troops, just a s  do other officers. They go 
where the requirements of the situation take them. They themselves a r e  subject 
to the jurisdiction of courts-martial anywhere i n  the world. 
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Focused in the effective judge are the mores of the community in which he 
serves. Independent though he may be, he must reflect its thoughts, beliefs, 
actions, and life. The civilian law officer would not absorb this necessary 
element; he could not be required to go where the Army goes; he would not 
share tihe feelings of the military community; and in the end he would find 
himself handicapped by his status. Ultimately, the effectiveness of the Army 
would suffer. 

In  any event, no need is perceived for the utilization of persons in a civilian 
status as law officers. Experience factors which have been developed and care- 
fully analyzed show that the active Army Judge Advocate General's Corps, aug- 
mented by members of the Reserve components who are in training for irnmedi- 
ate service as active duty law officers, has the capability of providing military 
trial judges for any anticipated expansion of the Army. During this phase of 
any mobilization, the civilian bench and bar would provide ample material for 
officer-lawyers with the capability of sitting as military trial judges. In  peace- 
time, the Judge Advocate General's Corps can provide an adequate number of 
competent professional law officers to fulfill the needs of the court-martial 
system. 

Question 21. What instances have there bee?% i n  recent years of "command 
influence" with respect to members of courts-martial, including the trial and 
defense counsel of special and genera6 courts-martial? 

Answer. The cases involving command influence issues may be grouped into 
three general categories. 

The first category of cases deals with directives issued by the Secretary of 
the Department concerned, major military commanders and local convening 
authorities. Such directives deal with various subjects such as retention of 
thieves in the military service, disposition of homosexuals, and disposition of 
repeated offenders. The contention has been made, under the theory of "com- 
mand influence," that such directives impinged upon the exercise of the free 
judgment of the court members. In  some cases, i t  has been held, both by boards 
of review and the Court of Military Appeals, that such directives were improper- 
In  no instance, however, has improper motive been attributed to the official 
issuing the directive. In  other cases, the directives have been found to be proper. 

The second category of cases deals with lectures and instructions given to1 
present and prospective court members by staff judge advocates and convening 
authorities. Such instructions are specifically authorized by paragraph 38, 
"Manual for Courts-Martial, United States, 1951," and, in several decisions, the 
Court of Military Appeals has recognized the beneficial results which flow from 
such instructions when properly administered. Counsel for the aceused have, in 
a number of instances, contended that the content or timing of the lectures was 
improper. In certain cases, appellate tribunals have accepted this contention ; 
in many others, the contention has been rejected. Once again, the question of 
personal malice has not been the Bey issue; the cases are ultimately resolved 
upon a question of "delicate balance," with shades of emphasis and phraseology 
becoming the deciding factors. 

The dnal category of cases relates to isolated misguided efforts on the part of 
individuals to improve the administration of military justice. In a few cases, 
i t  has been determined that such activities constituted "command influence." 
I n  such cases prompt and vigorous corrective action has been taken. This action 
has been twofold in nature ; designed, through rehearings and other procedures, 
to insure that the individual accused affected received impartial hearings, and 
designed, through administrative action of various types, to insure that there 
were no future recurrences. 

The vigorous attitude of defense counsel indicates that this issue will continue 
to be litigated. The equally vigorous attitude of the services to correct any 
potential abuses compels the conclusion that in increasingly fewer instances 
will such allegations be found to be substantiated. 

Attached as exhibit 1 is a chart reflecting decisions of the U.S. Gourt d 
Military Appeals concerning the issue of "command hfluence." This chart is 
not exhaustive ; i t  contains only leading Army cases which have been decided ixm 
recent years. 
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Question 22. H a s  the practice of negotiated guilty pleas by the Army and 
Navy been successful? * * *. 

Answer. Yes. The program was initiated in  the Army in 1953. In  establish- 
ing the program, certain statistics were considered highly important. For  
example, statistics furnished by the Director of the Administrative Office of the 
U.S. Courts showed that  in  1950, of a n  aggregate of 33,502 convictions i n  the Fed- 
eral courts, 31,739, or slightly over 94.4 percent were based on pleas of guilty o r  
nolo contendere. Examination of the records of trial by general courts-martial 
in the Army for calendar year 1952 showed that  of 9,383 convictions, i n  only 
750 cases or 8 percent of the total convictions were there pleas of guilty to all  
charges and specifications. This may be compared with fiscal year 1961 during 
which the U.S. courts had 28,625 convictions, of which 24,BO were based upon 
pleas of guilty or nolo contendere. These guilty o r  nolo contendere pleas 
accounted for about 86 percent of the total convictions in U.S. courts. During 
the same period of time, there were 1,768 convictions by Army general cour t s  
martial, of which number about 1,025 were based upon pleas of guilty to all  
charges and specifications. This amounts to about 58 percent of the total 
convictions. 

The guilty plea program is premised on the belief that it must benefit both 
the accused and the Government. Experience has shown that  the accused's 
interests are  served by the assurance of a definite sentence below the maximum 
imposable, often greatly below the maximum. Shorter periods of pretrial con- 
finement or other restraint benefit the accused. The rights of the accused a r e  
guarded to prevent inadvertent pleas of guilty. For  example, prior t o  accepting 
a plea of guilty a t  a general court-martial, the law officer makes a searching 
inquiry to determine the accused's understanding of the meaning and effect of 
his plea of guilty, and the accused has the right to change his plea a t  any time 
before findings a r e  announcd.  I n  addition, the accused may present a l l  matters 
in mitigation and extenuation. Another advantage to the accused is that  the  
guilty plea usually results in a much shorter trial and one wherein fewer facts 
concerning the accused's crime a r e  exposed to public scrutiny. 

Pleas of guilty in general courts-martial cases a r e  accepted only after the 
service of a qualified counsel has been made available to the accused, and such 
counsel and the accused have agreed that  the plea is appropriate. The offer to  
plead guilty must be initiated by the accused, and every effort is made both 
prior to and during trial to insure that the accused thoroughly understands 
his rights, the meaning and effect of his plea, and that  he may withdraw his 
plea. During the appellate review procedures, the guilty plea is subjected to  
thorough testing to determine whether it was provident and appropriate. 

Benefits to the Government from this program a r e  principally in  the saving 
of time, money, and manpower during pretrial, trial, and appellate processing of 
the guilty plea case. 

Question 23. What are  the percentages of guilty pleas for each type of court- 
martial: summary, special, and g e n e r a d f o r  each service for each year since 
19508 

Answer. Percentage of guilty pleas : 

1 Sepzrate statistics for officers and enlisted. persans not maintained. 
2 St itistics not available prior to fiscal year 1954 for general courts-martial pleas. 
a F'mes not available for Army inferior courts. 
4 Estimates based upon an actual survey of four representative jurisdictions in the United States. 

Fiscal year 

1954 a ......................... 
1955 ........................... 
1956 ........................... 
1057 ........................... 
1958 ........................... 
1859 ........................... 
1960 ........................... 
1961 ........................... 

If a n  accused i s  trled for  violation of two or more charges or specifications and enters 
a please of "not guilty" to  any of the charges or specifications, tha t  case i s  reported under 
the "Not guilty" coluxnr~. 

Generzl 1 
- 

Not guilty 

55.3 
44.5 
47. 1 
37. 4 
37. 2 
34.2 
34. 4 
41.8 

Guilty 

44.7 
55.5 
52.9 
62.6 
62.8 
65.8 
65.6 
58. 2 

Special 

Not guilty 
----- 

(a) 
....... 1 

4 18 

Summary 

Guilty 

(a) 

4 82 

Not guilty 

........................................ 
(9 

................................................ 

................................................ 

................................................ 

................................................ 

................................................ 
4 15 

Guilty 

(9 

4 85 
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Question 24. W h a t  are the percentages of  convictions for each tvpe of court- 
martial-summary, special, and general for each service for each year since 
1950? 

Answer. Percentage of convictions : 

Fiscal year General 1 I- 

I Separate statistics for o5cers and enlisted persons not maintained. 
2 Statistics not available. 

Special 

92.9 
94. 1 
94. 7 
94. 2 
93.8 
93.8 

Question 25. W h a t  are typical or "average" sentences in eac7~ service for some 
of the more frequent violations o f  the Uniform Code, such as umuthorked  
absence, desertion, failure to  obey, Zarcmy, and assault? 

Answer. Median or "average" sentences : 

Summary 

(') 97.4 
96.4 
96.7 
96.8 
96.4 

Offense 

.Absence without leave 
(art. 86, UCMJ). 

Fiscal year 

1957. ........ 
1958 ......... 
1959 ......... 
1960 ......... 
1961 ......... 

D e s e r t i o n ,  (ar t .  85, 
UCMJ). 

Failure to obey a lawful 
general order, or regu- 
lation, or any other Iaw- 
ful  order  (art. 92, 
UCMJ). 

-Larceny (art. 121, UCMJ). 

Wrongful appropriation 
(art. 121, UCMJ). 

General 1 

95:O 
91. 5 
94. 7 
95.1 
93. 1 

Assault (simple and ag- 
gravated) (art. 128, 
UCMJ). 

General 1 

Special 
--- 

93.8 
93.9 
94.0 
94.4 
94.2 

6 to 9 months-- 

9 to 12 months- 

6 to 9 months- - 

-..-do. ---. - - - - 

.----do - - - -. - - - - 

9 to 12 months- 

Summary 

96. 0 
96. 0 
96. 3 
96. 3 
95. 9 

Special 2 

Confinement at hard labor 
for 3% months, partial for- 
feitures of pay for 4 
months and reduction to 
lowest &listed grade. 

(3) .............---.---------. 

Confinement at hard labor 
for 2% months; partial for- 
feiturs of pay, and reduc- 
tion to lowest enlisted 
grade. 

Conhement at hard labor 
for 4 months partial for- 
feiture of p b  for 4% 
months, and reduction to 
lowest enlisted grade. 

Confinement at hard labor 
for 3 months, partial for- 
feiture of pay for 2 months 
and reduction to lowest 
enlisted grade. 

Conhement at hard labor 
for 2% months, partial for- 
forfeiture of pay for 3% 
months and reduction to 
lowest ehisted grade. 

Summary a 

Partial forfeiture of pay for 
1 month. 

P). 
Hard labor without conhe- 

ment for 15 days partial 
forfeiture of pa; for 1 
month, and reduction to 
the lowest enlisted grade. 

Confinement at hard labor 
for 1 month. ~ar t i a l  for- 
feiture of pay fir 1 month 
and reduction to lowest en! 
listed grade. 

Hard labor without conhe- 
ment for 1 month, partial 
forfeiture of pay, and re- 
duction to lowest enlisted 
grade. 

Hard labor without confine- 
ment for 20 days, partial 
forfeiture of pay for 1 
month and reduction to 
lowest 'enlisted grade. 

1 Available general court-martial statistics reflect only the median of confinement at hard labor adjudged 
:for each type of offense; available statisties do not reflect whether a punitive discharge, reduction in grade. 
'forfeitures of pay or other various forms of punishment were also imposed. 

a NO ~rmy-wide statistics on average sentences adjudged by special and summary courts-martial are 
.available. ,Accordingly, the statistics are based upon reports obtained from four representative commands 
for cases tned in fiscal year 1961. Inasmuch as the lnferior courts-martlal are empowered to adjudge var- 
ious forms of punishment such as hard labor with or without conhement, restriction forfeiture of pay, 
detention of pay, reprimand, and reduction in grade, all.oi which are.subject to well-defined limitations 
no attempt was made to "average" sentences wlth the new of obta~mng any degree of preclslon. Conse- 
,quently, the figures are considered typical sentences,in the sen? that in the majority of the cases t r~ed the 
accused would receive the forms and amounts of pumshment as mdmated. I t  should be further noted that 
a special court-martial in the Army may not adjudge a bad,conduct discharge. 

a No desertion cases tried by inlenor courts m the junsdmtlons surveyed. 

Question 26. T o  what extent are civilians used in the boards of review 
toperating under the Uniform Code o f  Military Justice? 

Answer. Civilians are  not appointed to Army boards of review. 
Question 27. W h a t  i s  the average tour of duty on these boards and what 

provision, if any, is made to assure the independence of these boards? 
Answer. During the period January 1955 to date the average tour of duty on 

boards of review has  been 13.76 months. However, this average is misleading 

2 I n  mses where a n  accused is W e d  for  violation of two or .morel charges or  specifications, 
a conviction of a t  least one of the charges or specifications is reflected a s  a conviction. 

Median or average sentences are  based upon fiscal year 1961 statistics. 



in that  three of the nine positions on the boards of review are  filled by judge 
advocate officers who, for various reasons, are  assigned for  short tours. Exclud- 
ing these three positions for computation purposes, the average tour of duty for 
the remaining six positions has been 27.3 months. 

Upon being assigned to a n  Army board of review every member is oriented 
as  to his absolute independence in the exercise of his duties. A11 officers a r e  
enjoined carefully to respect that  independence a t  all  times. Efficiency reports 
on the members of a board of review are  rendered by the chairman of each board 
and endorsed by the Assistant Judge Advocate General. The chairman is rated 
by the Assistant Judge Advocate General and the rating is endorsed by the 
Judge Advocate General. Under no circumstances does a couat-martial con- 
vening authority or other commander render a n  efficiency report on a board 
of review member. Individuals selected for membership are  the most mature 
and senior judge advocate colonels available a t  the time the vacancy occurs. 
The only reports required of boards of review are monthly reports of cases 
whose disposition is  delayed beyond 60 days. 

Question 28. W i t h  respect to  each service and for each year since 1951, what is  
the percentage of cases iw which boards of review have disapproved findings? I n  
what percentage of  cases have they reduced the sentence? 

Answer. Department of the Army boards of review : 

1 Affirmed 

Fiscal 
year 1 , 

1957 1.. 
1958.- 
1959 ... 
1960.-. 
1961.-- 

Per- Num- Per- Ng?- 1 cent 1 ber ( cent 

Sentence 
modified 

Rehearing 
ordered 

Num- 
ber 

--- 
3, 506 
2,098 
1,215 
1,075 
1,065 

Charges 
dismissed 

Per- 
cent 

75.0 
69.6 
62.9 
67.0 
74.7 

Num- Per- Num- Per- 
ber 1 cent I ber cent 

Findings djs- 
approved ln 

part, sentence 
approved 

I 

Num- 
ber 

41 
47 
29 
23 
14 

Total 

Findings and 
or sentence 

disapproved 
in part 

I 

Per- 
cent 

-- 
0.9 
1.6 
1.5 
1.4 
1.0 

1 Statistics prior to fiscal year 1957 are not available. 

Question 29. To what extent have convening authorities and/or the oflicers 
exercising general court jurisdictiofi acted either to disapprove @dings or reduce 
sentences i ? ~  cases which they reviewed? 

Answer. Convening authority actions upon general courts-martial findings and 
sentences : ' 

I 

Tot a1 
Fnven- 
mg au- 
thority 
actions 

Calendar year: I .-_.._-..-...--. .. 
1951- -. -. -----.---.- - .- --... 
1952- -. . ------.----- - -- ----- 
1953 ..-.. ---------. - - - - - - - - - 
1954 .-... -----.---. - - - - - - - - - 
1955. -. -. .--------. - - - - - - - - - 
1956. -. -. .-------- -- - - - - - - - - 
1957.. . -. -----. --- - - - - - - - - - - 
1958. -. -. -------- --- - - - - - - - - 

Fiscal year: 
1959- - - - ------.----. - ---- .-- 
1960 - - - -  - -----.----- - ---.-- - 
1961. -. -. -.-------- - - - .. -- -- 

Sentence and find- 
ings approved 

qumber Percent 
-- 

Sentence modified 

Vumber Percent 
-- 

Findings modified 

Number Percent 
-- 

1 Statistiw prior to flscal year 1959 were maintained on calendar year basis. 

Question-30. Has the Air Force's Amarillo Retraining Group been successful? 
I f  so, have other services undertaken similar retraiIzing projects? Could excess 

4 Statistics are not available for  convening authority actions upon summary and special 
courts-martlal proceedings. 

8415h62-54 



capacity a t  Amarillo feasibly be used for  rehabilitation of persomel from the 
other services? 

Answer. Information informally furnished by representatives of the Depart- 
ment of the Air Force indicates that  the Amarillo program is considered to have 
been successful i n  meeting the particular needs of the Air Force. Prisoners 
selected on the basis of having a potential fo r  further military service are trans- 
ferred to the Amarillo Retraining Group. Approximately 1 out of 10 Air Force 
prisoners is sent to Amarillo. The remainder a re  confined a t  local base confine- 
ment facilities and the U.S. Disciplinary Barracks, or Federal institutions. 
Approximately 50 percent of the total prisoners processed a t  Amarillo since its 
establishment in  1951 have been returned to duty. Amarillo reports indicate that 
approximately 42 percent a r e  currently being returned t o  duty. Seventy percent 
of those returned to duty a r e  reported a s  successfully completing their enlist- 
ments. Eighty-four percent were reported to be performing successfully 6 
months after return to  duty. 

The Army operates rehabilitation training centers during periods of war and 
mobilization, when the large numbers of rehabilitable prisoners justify such 
separate installations. The program of rehabilitation training centers is essen- 
tially similar to the Amarillo program. 

Separate rehabilitation training centers a re  not operated during peacetime 
because the greatly reduced number of prisoners makes operation of such 
separate facilities uneconomical and unnecessary. A retraining unit attached to 
the U.S. Disciplinary Barracks, Fort  Leavenworth, Kans., is utilized for the 
retraining of disciplinary barracks prisoners found t o  possess potential for 
further service. Military prisoners with longer sentences and more serious 
offenses (prisoners with 6 months or  more remaining t o  serve and a bad conduct 
o r  dishonorable discharge) a r e  sent to  the disciplinary barracks. Operation 
of the retraining program contiguous t o  the disciplinary barracks makes i t  
possible to  utilize the overhead and administrative services of the disciplinary 
barracks, reducing costs. 

Provision is made for the professional evaluation, rehabilitation and organized 
training a t  Army stockades for prisoners confined a t  that  level (prisoners whose 
sentences do not include punitive discharges and those with shorter sentences). 
Retention of prisoners a t  the post level for  rehabilitation and retraining for 
return to duty makes it possible to utilize the services of professional personnel 
(psychiatrists, psychologists, and social workers of the mental hygiene service 
uni t ) ,  chaplains, unit commanders, and other staff in the evaluation, counseling 
and correctional treatment of the prisoner. The retention of personnel close 
to  their "home" units, and opportunity to train with their units where practic- 
able, facilitates their rehabilitation and expeditious return to duty status. 

While i t  is  felt  t h a t  the Amarillo program meets the particular needs of the 
Air Force, the  retraining a n d  rehabilitation of Army prisoners a t  the post level 
and the disciplinary barracks during peacetime is considered to be more satis- 
factory i n  meeting the Army's needs and to provide fully for t h e  retraining 
and restoration needs of lthe military personnel confined. The Air Force is faced 
with the problem of operalting small stockades a t  a large number of individual 
airbases, where it would not be practicable to provide the personnel and training 
facilities locally, a s  i s  done on the larger Army posts where stockades are  
located. 

Approximately 53 percent of lthose confined in Army stockades are  returned 
to duty. An additional 14 percent of pr isone~s confined in the U.S. disdplinary 
barracks with punitive discharges are  being restored to duty following re- 
training. The recidivist ra te  for  disciplinary barracks prisoners restored to 
duty during fiscal year 1961 was 2.1 percent. 

The experience of the  Nlavy is reponted to be similar to that of the Army. 
Naval retraining commands were operated during and immediately following 
World War 11, after which they were converted into general confinement 
facilities. At this time the Navy is providing rehabilitaition and  retraining for 
return to  duty primarily a t  the local base (brig) level. 

It would not be feastble for the Army t o  utilize the Amarillo retraining 
facility for the rehabilitation and retraining of personnel selected for possible 
return t o  duty. Vital elements of a rehabilitation program for restoration to 
duty involve the development of service motivation and esprit de oorps, ,and the 
training of personnel in the environment land particular occupational specialties 
and requirements of their service. This is recognized i n  Department of Defense 
uniform policies and procedures affecting military prisoners and places of con- 
finement (DOD Instruction 1325.4) which state : "Each service should provide 



restoration training for  i t s  own personnel, with a course of instruction based on 
the military training program of $that service." Transportation of prisoners 
to Amarillo by the Army would involve prohibitive costs. Furthermore, the 
Amarillo facility was reported recently as  being near desired capacity, and 
would \therefore presumably not be able to provide space for  personnel from 
other services. 

Question 31. I n  view of the unavailability of a bail procedure under military 
law, what steps Rave been taken by the three services to minimize pretrial 
confinement ? 

Answer. The basic guidance a s  to pretrial confinement is found in paragraph 
200 of the Manual for Courts-Martial, United States, 1951, which provides in 
part:  "* * * Conlhnement will not be imposed pending trial unless deemed 
necessary t o  insure the presence of the accused a t  the ltrial o r  because of the 
seriousness of the offense charged." This provision is  enforced vigorously 
throughout the Army. Daily review of stockade inmates and reports a s  to their 
status, and grequent checks and inspections, a re  aarried out a t  every installation 
having confinement facilities. I n  addition, t h e  majority of commanders exer- 
cising general court-martial jurisdiction and having responnsibility over confine- 
ment facilities require that  pretrial confinements be kept to a n  absolute 
minimum. To enforce this policy, many commanders publish orders to the effect 
that no personnel will be placed in pretrial confinement without prior approval 
of the staff judge advocate. This "screening" device ltends to  insure tha t  
pretrial confinement is kept to  a minimum, and has been recognized a s  a lawful 
measure by the U.S. Court of Military Appeals, which has held tha t  pretrial 
confinement imposed in noncompliance with such a n  order (requiring approval 
of SJA prior to pretrial confinement) is illegal (U.X. v. Gray, 6 USCMA 615, 
20 CMR 331). 

Question 32. When a serviceman is subject to trial in either a Federal district 
court or. a court-martial, what are the criteria for determining which court shall 
exercse jwisdzction? Are these criteria satisfactory? 

Answer. The Departments of Defense and Justice have entered into a memo- 
randum of understanding (July 19, 1955), the provisions of which delineate the 
areas d responsibility for the investigation and prosecution of offenses over 
which the two Departments have concurrent jurisdiction. The memorandum 
expressly states, "it is not feasible to impose inflexible 'rules to determine the 
respective responsibility of the civilian sand military authorities," and, accord- 
ingly, informal arrangemen& and agreements are  authorized as the circum- 
stances of &he particular case may require. Briefly, the memorandum provides 
that- 

( ]  All crimes committed on a military reservation, except those speci- 
fied In ( 2 )  below, sh>all be prosecuted by 'the military department upon a 
determination tha t  only individuals subject to the  code tare involved. 

(2)  Unless a determination is made that  only individuals subject to the 
code a re  involved in or a re  victims of a mime committed on a milikary 
reservation, 'the F B I  shall be  notified and shall investigate such a crime 
for the purpose of paosecution i n  the civil courts. 

(3) All crimes committed outside of military installations except a s  
noted in  (4 )  below. shall (be investieated bv the F B I  for  the m m s e  of 
prosecution in civil'couats, unless it-is detgrmined that  investigatibn and 
prosecution may be conducted more efficiently and expeditiously by other 
authorities. 

(4) When persons subject t o  the code a re  involved in a crime outside 
of a miliharv installation but while on scheduled militarv activities. re- 
sionsilnility ;or investigation and prosecution is in military authorities. 

The Department of the Army h'as promulgated Army Regulations 22-160, Oc- 
tober 7, 1955, in implementation of the memorandum of understanding and for  
the guidance of pepewonnel responsible fo r  the  actions contmplfated in the 
memorandum. 

The criteria for determination of jurisdiction a s  between Federal authorities 
and military authorities have been generally satisfactory insofar a s  the De- 
partment .of the Army is concerned. The Department of the  Army, however, 
bas conemred with the Departments of the  Navy and Air Force t h a t  action be 
taken ,to delete that par t  of the agreement giving t h e  Department of Justice 
primary jdsd ie t ion  over offenses involving 5raud against the Government o r  
larceny of Government property or funds committed on a miliban installation, 

. and transferring such primary jurisdi@tion to the mili%ary depa~tmenh.  



Question 33. Under circumstances where a serviceman's alleged nrisconduct 
violates both the Uniform Code of Military Justice and the law of some State 
under what circunzstances, i f  any, is  the serviceman tried by court-martial if 
he has already been tried by a State court? 

Answer. The policy of the Department of the Army, a s  expressed in Army 
Regulations 2212,  April 24, 1958, paragraph 2, is that, "A person subject to 
the Uniform Code of Military Justice who has been tried i n  a civil court nor- 
mally will not be tried by court-martial * * * for  the same act  or acts * * *." 
However, upon the personal determination of a n  officer who exercises general 
courts-martial jurisdiction tha t  some form of authorized administrative action 
alone is adequate and that  punitive action is essential to maintain discipline 
in  the command, the case may be disposed of under the Uniform Code of Military 
Justice and the Manual for Courts-Martial, United States, 1951, subject to certain 
procedural limitations. 

Question 34. I n  situations where State authovities have indicated their will- 
ingness to relinquish jurisdiction over a servicemum if the armed services will 
prosecute him, under what circumstances is  prosecution undertaken by the 
armed services? 

Answer. Prosecution of a person subject to the Uniform Code of Military 
Justice is undertaken only when it is determined that, on the basis of all avail- 
able evidence, a n  offense punishable under the code appears to have been 
committed by the accused person and that  he should be punished for such 
offense. The fact that civilian authorities have relinquished jurisdiction over 
the accused in the expectation that  military authorities would prosecute is 
collateral to the determination made by the military authorities and could not 
be the sole basis for prosecution under the code. 

Question 35. I s  legislation needed to give the Federal district courts jurisdic- 
tion over misconduct overseas by civilian dependents and employees accompany- 
ing the armed services i n  peacetime? 

Answer. Yes. Recent decisions of the Supreme Court (KinseZla v. Singleton, 
361 U.S. 234 (1960) ; Crisham v. Hagan, 361 U.S. 278 (1960) ; McElroy v. 
Ouagliardo, 361 U.S. 281 (1960) ; and Toth v. Quarles, 350 U.S. 11 (1955) have 
declared unconstitutional article 2(11) of the Uniform Code of Military Justice 
(10 U.S.C. 802(11) ) insofar a s  i t  provides for the trial by court-martial of 
persons serving with, employed by or accompanying the U.S. Armed Forces 
abroad in time of peace, and article 3 ( a )  of the Uniform Code of Military 
Justice (10 U.S.C. 803(a) ) insofar a s  it provides for the trial by court-martial 
of former servicemen for certain offenses against the Uniform Code of Military 
Justice committed by them prior to their discharge. 

As a result of these decisions such civilians and former servicemen a re  now 
immune from the jurisdiction of U.S. courts for all offenses which they may 
commit abroad except for a few offenses such a s  frauds against the Government 
and counterfeiting which a r e  subject to the jurisdiction of Federal district 
courts under title 18, United States Code. 

The fact that  foreign courts have jurisdiction over certain offenses committed 
by persons within these categories does not provide a n  adequate substitute for 
U.S. jurisdiction. The trial of service-connected personnel by foreign courts 
is the very thing which the United States desired to avoid through the negotia- 
tion of status of forces agreements. Furthermore, many offenses which relate 
to the security interests of the United States a r e  not cognizable under foreign 
law. I n  some countries although many offenses may be cognizable under the 
local law, they a re  subject to the exclusive jurisdiction of the United States 
which the United States is unwilling to relinquish because of the system of 
justice or the conditions of confinement which prevail (e.g., a recent aggravated 
assault against a Korean national by a dependent of a U.S. Army officer). 
Additionally, foreign courts may have little or no interest in  prosecuting U.S. 
personnel for offenses which the United States considers to  be serious (e.g., a 
recent case in which the Japanese refused to prosecute the wife of a U.S. semice- 
man who had thrown lye on his face). I n  some cases the punishment which is 
authorized or which is imposed by foreign courts is  inadequate (e.g., recent 
cases in which German courts imposed upon wives who had murdered their 
serviceman-husbands or their children sentenws to confinement for  1 year and 3 
months, 10 months of which were suspended; confinement fo r  1 year, 11 months 
of which were suspended; and confinement for 9 months which was suspended 
for 4 years). In  some cases the punishment imposed by foreign courts is too 
severe (e.g., a sentence to confinement for 16 years imposed by a Greek court 



on appeal after earlier acquittal of the wife of a serviceman who had killed her 
children while temporarily insane). 

The Department of the Army has prepared draf t  legislation which the Depart- 
ment of Defense submitted to  the Department of Justice for comment on June 27, 
1961, which would vest i n  Federal district courts jurisdiction over all serious 
offenses which are  committed abroad by citizens, nationals, and other persons 
owing allegiance to the United States. This draf t  legislation would also create 
new offenses. I t  would subject to  the jurisdiction of Federal district courts any 
persons (1) who in time of war or armed hostilities and in a theater of war or 
area of belligerent activities ( a )  fails to give notice and deliver up  to proper 
authority captured or abandoned property in  his possession or  custody, or who 
in any way deals in  or disposes of captured o'r abandoned propertg and rece' ~ v e s  
or expects from such dealing or disposition profit or advantage to himself or an- 
other, or who engages in  looting or pillaging; or ( b )  willfully aids or attempts 
to aid, the enemy or a hostile government with which the United States is 
engaged in armed hostilities with arms, ammunition, supplies, money, propa- 
ganda makerilal, or other thing, or knowingly harbors or protects o r  gives intelli- 
gence to, or corresponds with or holds any intercourse with the enemy or  a 
hostile government with which the United States is engaged i n  armed hostilities ; 
or (2)  who while in  the hands of a foreign power ( a )  willfully acts to  the detri- 
ment of others of whatever nationality held by the foreign power a s  civilian or  
military prisoners for the purpose of securing favorable treatment from his 
captors; or ( b )  while in  a position of authority over such persons maltreats 
them without justifiable cause. Additionally, this proposed legislation would 
make the offenses specified in  sections 2387 and 2388 of title 18, United States 
Code (espionage and activities affecting armed forces), applicable wherever the 
offenses may occur. At the present time sections 2387 and 2388 are applicable 
only within the United States, i ts  maritime jurisdiction, and on the high seas. 

The proposed legislation would fill the gap which now exists in the jurisdic- 
tion of the courts of the United States with respect to (1)  serious offenses 
committed abroad in time of peace by any U.S. citizen, national or other person 
owing allegiance to the United States, including U.S. military personnel and 
persons serving with, employed by, or accompanying the U.S. Armed Forces 
abroad, (2 )  serious offenses committed by such persons in  time of war, and 
(3) serious offenses committed abroad by such persons which are  now punish- 
able by U.S. courts only when committed within the United States (e.g., murder, 
and other serious offenses against the person). 

The reasons presented a s  requiring a n  extension of Federal court jurisdiction 
over offenses committed abroad by servicemen and by persons formerly covered 
by article 2(11) of the Uniform Code of Military Justice apply with equal 
validity to all  persons owing allegiance to the United States and it is for this 
reason that  the proposed legislation extends the jurisdiction of Federal courts 
to all citizens, nationals, and other persons owing allegiance to the United States. 

C.iwilians and dependents tried and/or conflicted in foreign courts 
(No reports priod to J m .  1, 1954) 

[Statistics include civilians and dependents of all services] 

[These reports are not prepared on a fiscal year basis as sec. V par. B DOD Directive 5525.1, dated Mar 
25,1960, specses the reporting period for these reborts to'be Dec. 1, to Nov. 301 

I. Jan. 1, t o  Nov. 30, 1954: 
C i v i l i a n s t r i e d - - - - ~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  89 
Dependen t s t r i ed -_ . - -___-_____- - - - - - - - -______- - - - - -_ - - -____  8 
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Civilian8 and dependents tried and/or  corwerted in foreign cozads-40,ntinued 

11. Dec. 1, 1954, to Nov. 30, 1955: 
C i v i l i a n s t r i e d - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - . -  106 
Dependentstried_---_----__-----_--_-------_._._----------  34 
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Civilians and dependents tried and/or converted in foreign courts-Continued 

V .  Dec. 1, 1957 t o  Nov. 30, 1 9 5 G C o n t i n u e d  
Convict!ons : 

C~vilians------_-__-~----_---------------------___----- 98 
D e p e n d e n t s - _ _ - _ _ _ _ - - - - - - - - - - - - - - - - - - - - - -  7 5  

T o t a l - - - - - - _ - - - - _ - _ - - - - - - - - - - - - - - - - - - - - -  173 
- - 

VI.  Dec. 1 ,  1958 t o  Nov.  30, 1959: 
Civ i l i ans t r i ed - - - - - - - - -_ -__- -_ - - - - - - - - - - - - - - - - - - - - - - - - - - -_ -  165 
Dependents t r ied__-- -_-____-_-_-_-- -_- - - - -_- - - - - - - . . - - - - - -_  86 

Question 36. I s  Zegwlation needed to  give the  district courts jurisdiction over 
violations o f  the Uni form Code by ex-seruicemen while they  were on, active 
duty ?' 
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Answer. Yes. The Supreme Court i n  the case of TotA v. Queries (350 U.S. 11 
(1955) ) declared unconstitutional article 3 ( a )  of the Uniform Code of Miditary 
Justice (10 U.S.C. 803(a) ) insofar a s  it provides for the trial by court-martial 
of former servicemen for certain offenses against the Uniform Code of Military 
.Justice (those punishable by confinement for 5 years o r  more and for  which 
they cannot be tried by a court of the United States) committed by ,them prim 
to their discharge. As a result there is now no U.S. court which has  jurisdic- 
tion to t ry many serious offenses which a re  committed abroad by servicemen 
prior to  their discharge. Examples of the need for such legislation a re  the case 
of Toth whose alleged murder of a Korean national was discovered after his 
discharge from the Air Force and his return to the United States and the case 
of Lo Dolce whose alleged murder of a U.S. officer in  Italy during World War I1 
was not discovered until after his discharge from the Army and his return to 
the United States. No U.S. court had jurisdiction over their offenses and an 
Italian request that  Lo Dolce be extradited to Italy for trial was refused. 

The legislation proposed by the Department of the Army and submitted to the 
Department of Justice by the Department of Defense for comment in June of 
1961 would vest in  Federal district courts jurisdiction over all serious offenses 
which were committed by former servicemen prior to their discharge from the 
Srmed Forces. This proposed legislation, furthermore, gives the Federal district 
court a concurrent jurisdiction over all  serious offenses committed by US. serv- 
icemen abroad. 

DEPARTMENT O F  T H E  ARMY ANSWERS TO SUBCOMXiITTEE 
"AIDE MEBSOIRE" 

With respect to  queskion 1: I t  would be desirable to determil.te the emtent 
to which the total number of discharges tends to correspond to the tota6 strength 
of eacl~ service at a particular time. 

Answer. Statistics previously submitted have been placed in two tabulations 
fo r  ease of reference. End strength for  each fiscal year has been added as  
requested. 

Department of Armu enListed administrative seperatims 

Enlisted 
strength 
end fiscal 

year 

'otal dis 
:harged 

Honor- 
able 1 

- 
Per- 
cent 
- 

91.2 
94.9 
96. 5 
93.0 
95.0 
93.3 
93.2 
93.2 
94. 7 
92.3 
92.4 
- 

Type discharge 

General 

- 

Per- 
:ent 
- 

3 .6  
2 .9  
2 .0  
3.9 
2.6 
2.5 
1 .7  
1 .9  
1. 7 
4. 1 
4 .2  
- 

Undesir- 
able 

- 
Per- 
z n t  
- 

2 .2  
1 .2  
. 8  

2.0 
2.0 
2 .8  
4 .0  
4 .2  
3.1 
3. 0 
2 .9  

Retire- 
ments 

(all 
types) 

-- 

3,577 
6,565 
8,442 
6,822 
4,742 
3, 709 
3,449 
4,467 
4,056 
4,590 
8,007 

1 Includes discharged for immediate enlistment or reenlistment and discharged from enlisted status to 
accept commissions. Percent also includes retirements. 

a Years prior to fiscal year 1961 do not include enlisted females in discharge data since data xvas not main- 
tained. Strengths do include enlisted females. 



Department of Army enlisted punitive separations 

Enlisted 

discharged 
Bscal year 

Last half fiscal year- 
1951.. .............-.-...-.- 
1952-.. ..............-..... 
l85X.- .--------. -. - - - -. -. - 
1954-.. ................-.-. 
1955-.. ............... :-- .. 
1 9 5 L  ..................... 
1957-. ...........-.--.-.... 

..................... 
1959-. .........-.-......... 
1960-. ..................... 
1961 2 .................. ... 

Bad 
conduct 

1 1,164 
1,744 
1,708 
1,644 

960 
2,214 
1,681 
1,321 
1,074 

802 
693 

Percent Dishonor- 
able 

Percent 

1 Figures cover entirc fiscal year 1951 period. 
2 Years prior to h a 1  year 19@ do not include enlisted females in discharge data since data was not main. 

tained. Average strengths do ~nclude enlisted females. 

With respect to question 1: The statistics furnished the subcommittee do not 
appear to  ~ n c l u d e  oficer cases, although presumably oflicer dismissal tends to 
follow the  same trends. The subcommittee will appreciate your providing 
comparable i.nfo~mafion co+bce~rzing oflicers. 

Answer. The requested information follows : 

I I 

I As approved upon completion of appellate review. 
2 Estimate. 

The abore in€ormation is not available broken out to show Regular Army 
versus Reserve component officers. 

The fbUowing information is furnished i n  amplification of the above. The 
discharges r,esulting from the following resignations or revocations may be 
either honorable or other than honorable separations and a r e  included in the 

Fiscal year 

- 

above ta b,le. 

Total 
o5cer 

separations 

Officer 
strength, 

end of 
fiscal year 

Fiscal Tear 

Resignations in lieu of Board action 

Lieu of trial 
Other than Homosexual 

Homosexual 

Honorable 
separations 

Regdar Reserve Regular 
I rmy  I I Army 

1 Revoahtons of mmrarsslon occurs during an officer's prohatlonary tour. Most are for inefficiency 
(failure to mmpkte school course) and result ln honorable discharge. 

Other than 
honorable 

separations 

Dismissals 1 
pursuant 
to courts- 
martial 



With respect t o  question 1 : Also, can you fmrnish the subcommittee the break- 
down of the basis, reason, or m t h w i t y  for  the issuance of tlce general and 
undesirable discharges to which you refer i n  the information you have provided 
the subcommittee? 

Answer. The authority to  discharge enlisted members of the Army initially 
was  enacted a s  article 2, section 111, of the Articles of War of 1776, a s  follows : 

"After a non-commissioned officer o r  soldier shall have been duly inlisted 
and sworn, he shall not be dismissed from the service without a discharge in 
writing; and no discharge, granted to him, shall be.allowed of a s  sufficient, 
which is not signed by a field officer of the regiment into which h e  was inlisted, 
o r  commanding officer, where no field officer of the regiment is in the same state." 

This statute was reenacted in  substantially the same words in  subsequent 
articles of war  until the act  of June 24, 1948, i n  which i t  appeared as article 
of war 108 : 

"No enlisted person, lawfully inducted into the military services of the United 
States, shall be discharged from said service without a certificate of discharge, 
and no enlisted person shall be discharged from said service before his term of 
service has expired, except in the manner prescribed by the Secretary of the 
Department of the Army, o r  by sentence of a general or special court-martial." 

The statute now appears in  title 10, United States Code, section 3811, i n  the 
following form : 

" ( a )  A discharge certificate shall be given to each lawfully inducted or en- 
listed member of the Army upon his discharge. 

" (b)  No enlisted member of the Army may be discharged before his term of 
service expires, except- 

" (1)  a s  prescribed by the Secretary of the Army ; 
" (2)  by sentence of a general or special court-martial ; or 
" (3) a s  otherwise provided by law." 

Prior to 1947 a "blue discharge" was adopted by the services under the au- 
thority set forth above and generally was issued for the following reasons: 

( a )  Misconduct : 
(1) Fraudulent entry ; 
(2)  Desertion or a.w.o.1. bordering on desertion, where the individual was 

physically unfit; and 
(3)  Final conviction by civil court of offenses indicating moral unfitness. 

(b )  Convenience of the Government because of enemy or allied enemy alienage. 
(c )  Undesirable traits of character. 
( d )  Character of service determined by a board of officers a s  not honest and 

faithful with the member not entitled to a character rating of a t  least "good." 
As administered, the "blue discharge" represented a n  intent to distinguish 

and preserve the high degree of merit attributed to  a n  honorable discharge and 
yet not to stigmatize the "blue discharge" a s  dishonorable. 

Following congressional criticism of the "blue discharge," a joint Army-Navy 
committee was appointed i n  early 1946 to consider its elimination. On June 1, 
1946 "general" and "undesirable" discharges were introduced on a test basis, 
and on July 1, 1947, the entire system was changed by eliminating the "blue 
discharge" and adopting in lieu thereof two types of administrative discharges 
now in effect, the "general" and the "undesirable." 

With respect to the Army amwer to question 1 ,  the following questions sug- 
gest themselves: 

Why is  there such a n  increase of undesirable discharges i n  the Army a s  be- 
tween fiscal year 1953 and fiscal year 1954, wkile the bad co%duot discharges and 
dishonorable discharges a re  remaining constant? 

Why is there such a significant increase i n  the number of Army undesirable 
discharges, a s  related to total discharges, in Pscal year 1954 a s  wmpared to 
fiscal y e w  19529 

With a smaller number of total disckarges i n  fiscal year 1956, why were there 
so many more undesirable discharges then than i n  fiscal year 1952.9 (Note also 
that  the bad conduct and dishonorable discharges were substantially greater C 
1956 than i n  195.2.) 

As between fiscal year 1956 and 1954, when there were almost the same number 
of undesirable discharges, why was there such a tremendous difference i n  total 
nfdnzhcr of discharges? 

As between fiscal year 1956 and 1957, w71y was tAere a deorease i n  total dis- 
charges but a great increase i n  undesirable disoharges? Why was there a peak 
reached for  undesirable discharges in  fiscal year 1958 but no commensurate 
increase in total discharges? 



Why was there a 2arge number of dishonorable discharges in 1954 but fewer 
total discharges than in 19559 Does this reflect combat offenses? 

ConWaring fisml $fear 1958 with fiscal year 1960, why was there such a drop 
in urndesirable and dishonorable discharges: without apparently a commensurate 
drop in, total discharges? 

With respect to the large number of general discharges in 1960 and 1961, with 
the number of total discharges relativel~ small, is a liberalization of policy 
reflected? 

Answer. Several facts are worthy of preliminary consideration in any attempt 
to determine the causes for fluctuations in the type and number of discharges 
issued from gear to year : 

(1) Many personnel who are marginally acceptable during time of war are 
kept aboard by commanders who are fully engaged in other pursuits and cannot 
devote their time and energies to the administrative actions attendant to the 
separation of these persons. I t  is expected that many of the soldiers discharged 
with honorable discharges in fiscal years 1952 and 1953, upon expiration of 2-year 
draft calls, would have received a lower character of discharge had they served 
at  any time and place other than Korea. Consequently, any comparison of the 
volume and character of discharges issued during years when the Korean war 
existed with similar data from other years would not produce valid conclusions. 

(2) More than 30 percent of total Army accessions obtained through the draft 
are classified in the lower mental groups. These persons are, historically, the 
"professional privates," the incident prone, the persons who are constantly in 
trouble yet are not often seriously enough involved to warrant a trial for a 
single offense for which a punitive discharge is justified. These persons most 
frequently are the repeat offenders who eventually earn the lowest character 
discharge. They also comprise the larger percentage of our stockade and 
disciplinary barracks population. 

(3) The juvenile and police arrest rates in the United States have risen more 
than 220 and 80 percent, respectively, since 1948. In this connection, the 
latest Federal Bureau of Investigation report indicates that crime is outstripping 
population growth rates a t  a ratio of more than 4 to 1. For these reasons i t  
must be assumed that more and more persons who have been involved in ju- 
venile offenses or who otherwise have criminal records are among those ob- 
tained through annual draft calls. Their presence on the rolls would tend to 
increase the number of delinquency actions and would also tend to increase the 
number of separations for fraud (concealment of convictions). 

(4) Except for the years 1957 and 1958 when undesirable discharges peaked 
a t  4 and 4.2 percent of total discharges issued, this type discharge has represented 
from 2 to 3 percent of total discharges. This percentage is not considered exces- 
sive when i t  is related to total discharges. 

(5) The Army was a strength of approximately 1% million men a t  the close 
of the Korean conflict and was required to reduce in size to approximately 
875,000 by fiscal year 1958. These reductions were accomplished by quality 
control methods aimed a t  producing the best Army possible within the strength 
authorizations. 

The specific questions listed above cannot be answered with any degree of 
accuracy because an  answer to these questions requires extensive speculation. 
Therefore, the following general comments only are presented. 

Reductions in strength began in fiscal year 1953 with the release of units and 
personnel called up for the Korean war. In 1954, continued reductions occurred ; 
however, the administrative elimination of personnel with established patterns 
of misconduct, udtness, or unsuitability who had been marginally acceptable dur- 
ing time of war, but who could not adapt themselves to postwar Army activities 
received first priority. As a result, the number of undesirable and general dis- 
charges rose. The percentage of punitive discharges issued as a result of court- 
martial action also rose during this period of postwar adjustments. 

During the following 4 fiscal years the Army entered into several programs 
designed to meet reduced strengths without loss in quality. 

( a )  Department of the Army Circular 63511, promulgated in fiscal year 1956, 
provided for involuntary separation of enlisted personnel who were below current 
minimum standards for reenlistment. 

(b) Concerted efforts were made in fiscal year 1957 to drastically reduce the 
number of inept and noneffective personnel, particularly in oversea commands. 
This action was dictated by the increase in incidents in Europe which were dam- 
aging to U.S. relations abroad, particularly in Europe. 



( c )  In  fiscal year 1958 the then Assistant Secretary of the Army, Mr Milton, 
pointed out that "the elimination of nonproductive and undesirable personnel is 
our most pressing problem * * * and * * * all commanders are not making the 
most effective use of the administrative procedures available to them for effecting 
prompt severance from their rolls of inept and undesirable personnel." Con- 
sequently, Department of the Army Circular 635-2 was promulgated. This cir- 
cular provided for the discharge of enlisted personnel who lacked job performance 
potential. Separations were based on a combination of low scored upon being 
tested with the Army classification battery (ACB), plus observed substandard 
performance. The type discharge certificate issued under this p r o m  was based 
on the character of service of the individual concerned and, lacking good evidence 
to the contrary, the honorable discharge certificate was issued. The provisions 
of this circular also applied to stockade prisoners and c o m n d e r s  mere encour- 
aged to institute clemency action, where appropriate, with concurrent separation 
from the service. Many of these persons were issued undesirable bciharge cer- 
tificates based on an analysis of service rendered. 

( d )  In fiscal year 1959, two actions served the objectives of the Army quality 
control program. Public Law 85-564, July 28, 1958, prorided for Presidential 
modification of standards and requirements for induction of persons into the 
Armed Forces. Presidential authority was delegated to the Secretary of Defense 
who established a quota of 12 percent mental group I V  for chargeable accessions. 
Enactment of this law together with higher reenlistment standards established 
a t  the same time aided materially in reducing the number of potentially inept and 
unsuitable persons on the Army rolls. 

With respect to the Army answer to question 3 : If, as the Army answer indi- 
cates, the rise in administrative discharges in fiscal year 1958 may be attributed 
to an aptitude program, under which separations were based on trainability, not 
on behavior, did the Army label a man undesirable because of his lack of aptitude? 
If this was done, was i t  fair to do so? 

Answer. The job performance potential program was initiated on July 23, 1957, 
for the dual purpose of reducing the strength of the Army without the loss of 
effective personnel, and maintaining a continuous screening of the draft input. 
The program was largely suspended on July 29, 1958, following enactment of 
legislation which permitted the rejection of draft registrants who, if accepted, 
would not have been able to meet the performance standards of the modern peace- 
time Army. During fiscal year 1958, a total of 69,600 soldiers of lesser potential 
was discharged, with an additional 7,800 estimated separations during the first 
3 quarters of fiscal year 1959, consisting primarily of trainees who were in the 
process of evaluation a t  the time the program was suspended. 

A11 of those enlisted personnel separated under the job performance potential 
program were adjudged by their commanders, assisted by the individual's per- 
formance under the Army classification battery tests, to be the least effective 
in the Army a t  that time. 

The type of discharge certificate issued under this program was based upon 
the individual's character of service. Lacking concrete evidence of unsatis- 
factory service based, for example, upon specific acts of misconduct, these indi- 
viduals were issued honorable discharge certscates. If the individual was 
separated solely because of his lack of job performance potential, he was issued 
an honorable discharge certificate. 

With respect to the Navy answer to question 4: I t  toil6 be ?toted that the Navy 
poi?tts out various differences in procedure as between it  and the other services, 
particularly wit71 respect to the availability of a bourd Searing and the Eevel at 
which certain deternzinations to discharge are made. I t  would be desirable to 
Imve each service commend on these differences and o n  which procedwe 6s prefer- 
able or whether the procedure used bv  eaclc service i s  the be& adapted to i ts 
particular problems. For example, would it be desirable for the other services 
to follow t l ~ e  Navy practice of requiring haadquarters approval for the issuance 
of a n  undesirable discharge? 

Answer. Navy comment 1 :  "In the Army an undesirable discharge may be 
approved by an officer exercising general court-martial jurisdiction. Undesirable 
discharges in the Navy may be approved only by headquarters." 

Response : Navy field activity is characterized by worldwide nomadic operation 
which lends itself to centralized administrative functions. Although Army ele- 
ments are also on duty throughout the world, these units are more permanently 
fixed and, therefore, are more amenable to decentralized adminhtrative func- 
tions. Furthermore, each Army officer exercising general court-martial jurisdic- 
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tion has a qualified legal staff which reviews each board case and opines on 
sufficiency and legality prior to final determination as  to type discharge to he 
awarded. Current Army procedure is best suited to the Army's peacetime needs 
and lends itself to continued operations during periods of mobilization. Reten- 
tion of this authority a t  Headquarters, Department of the Army is not desirable. 

Navy comment 2 : "Army personnel being considered for a discharge by reason 
of unsuitability are afforded an opportunity to request or waive a field board 
hearing. Navy personnel are not afforded this privilege." 

Response : The Army considers that the option to request or waive board hear- 
ing in cases involving unsuitability should be the same as that authorized for 
cases involving unfitness. The majority of individuals identified as unfit or un- 
suitable recognize their own shortcomings and desire to be separated from the 
service. In many instances the objectives of the individual are served by allowing 
him to waive board hearing, thereby hastening his release from the Army. On 
the other hand, the Government is  not required to expend large sums of money 
to conduct board hearings for many individuals who recognize that their character 
of service or aptitude is such that they may not qualify for honorable discharge 
even though they complete their full period of service. Current Army procedure 
is preferred. 

Navy comment 3 :  "In the Army, field activities have authority to effect dis- 
charges by reason of hardship/dependency. In  the Navy such discharges are 
approved only by headquarters." 

Response : Discharges for hardship/dependency in the Army are effected by 
major commanders in the field who apply to each case the eligibility criteria 
furnished by Headquarters, Department of the Army. These commanders are 
senior oficers of mature judgment who usually rule in favor of the soldier who 
has a well-documented, legitimate hardship or dependency. Decentralization 
normally produces faster results. Therefore, in this type case where immediate 
action is frequently indicated, centralization of the administrative action is not 
considered desirable from the Army point of view. 

Navy comment 4 : "Army personnel being separated as undesirable are reduced 
to the lowest enllsted grade prior to separation. Navy personnel are not reduced. 

Response : Army personnel are reduced to the lowest enlisted grade immediately 
after the reviewing authority approves a board recommendation or otherwise 
directs issuance of an undesirable discharge. It sometimes takes weeks to out- 
process a soldier and return him from an oversea station. These soldiers are not 
separated until they arrive in the United States. Meanwhile, reduction to the 
lowest grade a t  the time of determination is  not considered inappropriate for an 
adjudged undesirable. Army procedure is preferred. 

Navy comment 5: "Army personnel involved in homosexual acts solely a s  a 
result of immaturity, curiosity, or intoxication are not processed under homo- 
sexual procedures for possible separation. In  the Navy all such cases are so 
processed and a decision relative to retention or discharge is made upon com- 
pletion of processing." 

Response : The Army procedure which requires more concrete evidence prior to 
board action is considered best adapted to Army problems. 

Navy comment 6 : "Under Army procedure, special courts-martial are precluded 
from awarding bad conduct discharges!' 

Response: The Department of the Army is of the opinion that an accused is 
entitled to the protections and procedures available only in trials by geueral 
court-martial, e.g., law officer, in those instances wherein a punitive discharge 
sentence may be warranted. 

In  connection with the answer to question 5 : 
I n  appTying the criteria for issuance of a general discharge instead of an 

konorable dzsckarge, at what ZeceZ is  the determination made to give such a 
disoharge! 

As to each sewice, what are the disabilities attached to a general discharge? 
And wozrErZ i t  be possible to accomplisl the wn2e objectives without using the 
term "GeneraZ dtsc7~arge?" 

Answer. The determination to issue a general discharge instead of an hon- 
orable discharge is made by the soldier's immediate commander a t  the time of 
separation. 

From the Army point of view there are no disabilities attached to a general 
discharge certificate. The certificate is awarded to the "satisfactory" soldier 
who becomes eligible for the same postservice benefits as  the "excellent" soldier 
who receives an  honorable discharge. 



Recognition of service and conduct which are merely satisfactory could prob- 
ably be accomplished without reference to the term "general discharge"; how- 
ever, some form of conditionally honorable certificate is essential to properly 
separate those whose performance and/or conduct was merely satisfactory from 
those who exhibit proper military behavior and were proficient and industrious. 

Concerning question 6, how mang separations of enlisted personnel were the 
result of the ezerol;se of waizers? 

Answer (figures prior to April 14,1959, not available) : 
Part  I: Board action waived by Department of Army (DOD Directive 1332.14, 

dated Jan. 14,1959, and AR 635-206) : 

(1) Period Apr. 14,1959, through June 15,1959 : 
( a )  Fraudulent entry--------------------------------- 99 
(b) Conviction by civil court ............................. 152 
(c)  Juvenile offender ................................... 6 
(d) Prolonged unauthorized absence ..................... '32.3 

Total------------------------------------  580 

(2) Period June 16,1959, through June 15,1960 : 
( a )  Fraudulent entry----------------------------------- 617 
( b )  Conviction by civil court ............................ 697 
(c) Juvenile offender ................................. 16 
(d) Prolonged unauthorized absence ..................... 2,609 

To ta l - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  3,939 

(3) Period June 16,1960, through June 15,1961 1: 
( a )  Fraudulent entry----------------------------------- 724 
( b )  Conviotion by civil court ............................ 851 
(c) Juvenile offender ................................. 49 
(d) Prolonged unauthorized absence ..................... 658 

Tota l - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  2,282 
1 Includes 312 World War I1  deserters. 
a Includes 2,598 World War I1 deserters. 
3 Includes 642 World War I1  deserters. 



With respect to answers to question 7 : 
How of ten do She Air. Farce or t?&e Am?w ultzmately take action less favorabb 

t h m  that reco?nmended by the fz6l.J Board? To what extent is a procedure 
avazlabb to refer the case to mother board for determining if the recommenda- 
tions of the first ficll Board are unsatzsfactomj? 

T o  what estent do t7~e d r w  and the Air Force follow the Navy practice of 
giving notice to an IadividuaZ when action less favorable than that recommended 
by a field board is  behg contemplated9 How of ten does the Air Force or the 
Amcu take action Zess favorable t l ~ a n  that recornmended bg a field board? 

The Navy indicates that En no officer case is  the action taken by the Secretary 
of the Navy more severe than that recommended by the Board of Oflicers. I s  
this true of the other ser~ices? 

How many sepamt~on  of omcers involve resignations and/or waivers of Bowd 
action after adverse acihos has been recommended or initiated? 

Answer Army regulations do not permit a higher echelon to take a n  action 
less favorable than tha t  recommended by the full Board. For  example para- 
graph 1212, AR 635-208 prescribes : 

"The convening authority will not authorize the issuance of a discharge of 
lesser character than tha t  recommended by the Board (i.e., honorable t o  gen- 
eral).  He may authorize the issuance of a discharge of a higher character than 
that recommended by the Board (i.e., general to honorable, undesirable to 
general) ." 

With respect to officer cases, action less favorable than that recommended by 
the full Board has not been taken in the past 2 years except for  special action 
taken personally by the Secretary in the case of one homosexual, wherein he was 
awarded a general discharge over the Board recommendation for a n  honorable 
discharge. 

Cases involving enlisted men may be referred to a second board only if newly 
discovered substantial evidence or subsequent conduct of the individual clearly 
indicate such action is necessary or if i t  is apparent that  the rights of the re- 
spondent were substantially prejudiced through errors committed by the first 
Board. The question of "unsatisfactory" recommendations has  no bearing on 
the decision to order a second Board. 

The Army does not take less favorable action than that  recommended by a 
board. 

The action taken by the Secretary of the Army i n  officer cases is no more 
severe than that  recommended by the Board of Officers except fo r  the one homo- 
sexual case referred to previously. 

Statistics regarding separations of officers involving resignations and/or 
waivers of Board action after adverse action has been recommended or  initiated 
have been kept since Ju ly  12, 1960, the enactment of Public Law 8W316. Since 
that date, through February 15, 1962, 92 officers were separated upon their 
request for  resignation or  discharge i n  lieu of elimination (show cause) pro- 
ceedings. I n  addition, 28 officers mere permitted to retire in  lieu of elimination 
proceedings a t  their request. 

With respect to  the answers to  question 7: How of ten do  the Air Force or 
the Army ultimmtely take action. less favorable than that recommended by the 
fuZl Board? T o  what eetext is  a procedure available to refer the case to another 
Board for d e t e m w m g  i7 the recommendations of the first full Board are 
unsatisfactory? 

Answer. The Army has not i n  recent years taken action less favorable than 
that recommended by the Review Board in any type of case before boards 
administered by the Army Councll of Review Boards. There is no provision 
for consideration of a case by another board. 

Question. T o   oha at extent do the Army and Air Force follow the Navy practice 
of giving notice to a9& individual when. action less favorable than that recom- 
mended by a field Board i 8  bezng contemplated? How often does the Air Porce 
or the Armj  take a c t i m  Zess favorable than that recommended by a field board? 

Answer. The Army does not give notice to  the individual when action less 
favorable than that recommended by a field board is being contemplated. I n  
security cases, however, notice is given of contemplated adverse action and 
respondent is given additional opportunity to rebut prior to final action by the  
Secretary of the Army. 

A review of the records available in  this office reveals that  a n  Army review 
board has recommended less favorable action than the field board i n  only two 



cases during the past 18 months. I n  one of these cases the final A m y  action 
was more favorable than recommended by either board. In  the other the 
Secretary has not a s  yet taken final action. 

Question. The Navy indicntes that $92 no oflcer case is the action taken by 
the Secretary of the Navy more severe than that recommended by the Board 
of Oficers. I s  this true of tlre other services? 

Answer. I n  officer cases the action taken by the Secretary of the Army has 
not been more severe than that  recommended by the Review Board. 

Question. Bow many separation.s of oflcers involve resignations and/or 
waivers of Board action after adverse action has been recommended or initiated? 

Answer. During the past 18 months the Army Council of Review Boards has 
received 116 resignations from the Army for the good of the service in  lieu 
of board action or  trial by court-martial. 

There were 27 cases in which Reserve officers submitted resignations by reason 
of homosexuality and waived their rights to  appear before a board of officers. 
The Review Board recommended discharges under other than honorable con- 
ditions in  26 of these cases and a general discharge in 1. Final action resulted 
in  issuance of 22 discharge certificates (under other than honorable conditions) 
and 4 general discharge certificates. 

Ten Regular Army officers submitted their resignations under the homosexual 
regulations in  lieu of board action. The Review Board recommended discharges 
under other than honorable conditions in  each of these cases. Final action 
resulted in  the issuance of eight discharge certificates (under other than hon- 
orable conditions) and two general discharge certificates. 

Question. How many separations of ofleers involve resignations and/or 
waivers of Board action after aduerse action ltas been recommended or 
initiated? 

Answer. There mere 79 officers who submitted resignations in  lieu of trial by 
court-martial. The Review Board recommended that- 

( a )  Seven resignations be returned for  disciplinary or other appropriate 
action by the commander concerned. 

( b )  Discharges under other than honorable conditions be issued in 54 
cases. 

( G )  General discharge certificates be issued in 16 cases. 
( d )  Two officers be permitted to withdraw their resignations. Final 

action resulted in  return of 5 resignations, issuance of 53 discharge certifi- 
cates (under other than honorable conditions), 17 general discharge 
certificates, and 1 honorable discharge certificate. One officer was given 
an opportunity to apply for retirement, and two officers were permitted to 
withdraw their resignations. 

With respect to t7~e answer to question 8, you will notice in  some of t7te 
answers t7bere is reference to providing cotcnsel "if reasonably available." I t  
seems z;erfj important to determine what standards are  applied 6y a commanding 
oflcer in  rf~Zing on the availability of counsel for respondents i n  administrative 
actions 01. for accused persomel in szcnzmary or SpeciaZ courts-martial. For  
instance, tRere are  some complaints that sonze commanders, as  a matter of policy, 
never declare a lawyer to be "reasonably available'' for a board action or a 
sum mar^ or special court-martial. Perhaps statistics a r e  available on the repre- 
sentation of defendants or respondents by legally trained attorneys. 

Answer. Whether requested counsel is  reasonably available in any case is a 
discretionary command determination. I t  does not imply solely physical avail- 
ability and is normally based on several factors, such as- 

(1)  Functions and duties imposed on the requested counsel by law. 
(2 )  Operational considerations. 
(3) Existing responsibilities of the officer requested. 
(4) The nature and complexity of the case. 
(5) Statutory and administrative provisions relating to the qualifications 

and availability of counsel; e g ,  grade, experience, training, appeal from 
determination, etc. 

( 6 )  Relevant workload of the requested counsel. 
(7 )  Availability of a replacement for  the requested counsel. 
(8 )  Seriousness of the possible consequences of the proceedings to the 

individual making the request. 
(9). Disqualification of requested counsel from performance of subsequent 

functions in  the case. 



(10) Time and space factors in relation to the location of the requested 
counsel and the respondent, witnesses, and place of hearings. 

(11) Expense to the Government. 
(12) Period of time the services of requested counsel will be required. 

Statistics a re  not maintained by the Department of the Army a s  to the fre- 
quency with which commanders honor the respondent's request for  individual 
military counsel. 

Question. 1'0 what extent, if any, are  enlisted lawyers used by the services a s  
coi~?~sel  to r e p  esent respo"rl(7ents i n  board hearings or accused persons i n  crinzi- 
val pi occedi~tgs? 

Answer. There is  no statutory provision excluding enlisted military counsel 
from representing military personnel before boards and courts-martial pro- 
ceedings. While such personnel a re  not normally assigned by the convening 
authority of the board or the court-martial to appear a s  regularly assigned 
defense counsel, some enlisted personnel do, in fact, appear before boards and 
courts-martial a s  individually requested military counsel. 

With respect to the Army's answer to  question 9 : 
Why was there a large drop from fiscal year 1958 to fiscal year 1961 in  per- 

centage of discharges changed by the Army Discharge Boavd of Review, whwh 
does mot seem to correlate icith other trends? If current discharge standards 
are  more liberal than i n  past years, why is  the percentage of discharges so low? 

Answer. I n  fiscal years 1957 and 1958, 631 cases involving aliens and enemy 
aliens of World War I were reviewed in accordance with the policy set forth 
in  the Assistant Secretary of the Army's memorandum dated January 7, 1957, 
"Review of Alien and Enemy Alien Discharges, World War I." As a result of 
this review 584 (92 percent) discharges were changed, thereby increasing 
appreciably the overall percentage of change. 

The peak of World W a r  I1 and Korean action cases had been handled prior 
to fiscal year 1960, and a portion of the higher percentage of change in the 
years before fiscal year 1960 can certainly be attributed to the mere size of 
the Army, wartime conditions, and the administrative errors which can and 
did occur during periods of national emergency. Further, on June 21, 1959, the 
statute of limitations expired with respect to persons discharged on or prior 
to June 22, 1944. I n  each succeeding year the 15-year limitation would elimi- 
nate the bulk of the cases which might have contained errors or inequities due 
to the pressure of the full scale mobilization for  World War  I1 and the increase 
of the Army during Korea. 

While it is true tha t  current discharge standards are, to a certain extent, 
more liberal than in past years, this has  been concurrent with other adminis- 
trative improvements and procedures in  personnel administration. These 
include the requirement that  for a separation under AR 635-208, a neuro- 
psychiatric consultation is  mandatory, and the commander exercising general 
court-martial jurisdiction must personally sign the action awarding an "unde- 
sirable" discharee. I n  addition. there has been a clear distinction between 
"unsuitable" a n i  "nnfit." ~ e c o r d s  management is better, and cases a r e  better 
documented. With the tightening of entrance standards and better prepara- 
tion and documentation of a case for administrative separation, there has been 
less chance that  a review will reveal that  the individual was not properly or 
equitably discharged. 

It can reasonably be expected, therefore, that with the more stringent entry 
standards and the release of marginal personnel in 1957 and 1958, the percent- 
age of change in cases heard by the Army Discharge Review Board will remain 
a t  a low figure i n  future years, even though the board now has the authority 
to adjudge cases in  light of current regulations where the facts and circum- 
stances of a case so warrant. 

With respect to question 9, each service should be asked to describe the mum- 
ber of members on its discharge review board and the board of correction Of 
miZitary records, the conbposition, of the boards, the tenure of its members a n d  
Other dnbies, if any, perfowned 621 the members, the number of hours spent by 
Elhe m e n h v s  in, adjudicating their cases. There I~ave  been, complaints to the 
subcommittee that the board of correction of military records seldom grants 
hearings and that the boayd menzbem nzay meet only once a week--and then 
only for u. oery short time. The trzcth or falsity of such alZeQati0n.s should be 
determined since the Congress relies on these boards to rectify any injustice. 



Answer. By statute there a re  a t  least five members of the Army Discharge 
Review Board who sit  throughout each case. An additional eight officers 
a r e  designated a s  alternate members. The latter a re  authorized to review 
cases in  the absence of any member of the regular panel for any reason. Five 
of the alternate members a r e  members of the Judge Advocate General's Corps 
and one of these must sit  during the review of a security case. One of the 
alternate members is  a Women's Army Corps officer who is  required to partici- 
pate in reviews of separations of former servicewomen. 

Three of the permanent members a re  colonels and two are lieutenant colonels. 
A11 a r e  combat arms officers. All alternate members a re  officers of field grade. 

Members of the board usually a re  retained for a regular tour of 3 years. 
They a r e  assigned to the  Army Council of Review Boards with primary duty 
a s  members of the Army Discharge Review Board and additional duties within 
the council of review boards a s  required by the workload or other circum- 
stances. Normally their duties with the Army Discharge Review Board require 
their full time. 

I n  order to provide a wide range of interest, experience, and background, 
one member of the board and one alternate member a r e  members of the 
Reserve Forces on extended active duty. Four of the alternate members of 
the Army Discharge Review Board a r e  assigned to the Army Council of Review 
Boards a s  their primary duty. Three a r e  members of the office of the Judge 
Advocate General and the Women's Army Corps member is  on duty with the 
Army General Staff. Since alternate members are  employed on board matters 
only a s  a n  additional duty, the time spent a s  members of the Army Discharge 
Review Board can best be described a s  occasional. 

With respect to question 9, each sewice sAouCd be asked to describe the num- 
ber of members on its Discharge Review Board and the Board of Correction of 
Militarv Records, the composition of the Boards, the tenure of its members, 
and other daties, if any, performed by the members, the number of hours spent 
blj the members in adjudicating their cases. There have been complaints to 
the subcommittee that the Board of Correction of J l iZi tar~ Records seldom grants 
hearings and that the Board members nmy meet onZy once a week--and then 
o n Z ~  for a very short time. The truth or falsity of suck allegations should be 
determined since the Congress relies on these Boards to rectify any injustice. 

Answer. The ABCMR is composed of civilian employees of the Department 
of the Army a s  required by 10 U.S.C. 1552. The regulations promulgated in 
implementation of the statute and governing the operation of the Board are  
prescribed in AR 15-185 and have been approved by the Secretary of Defense. 
With the exception of the position of Chairman, which is a full-time perma- 
nent position, the members of the Board a r e  designated to serve, on a rotating 
basis, in addition to their regularly assigned duties. The Board a s  presently 
constituted consists of 13 members. The names of the present Board members, 
the date of their appointment to the Board and their civilian positions a re  
an follows: - - - - - - - . . 

Mr. Gordon D. Taf t :  Appointed to Board January 2, 1947. Full-time 
duty a s  Chairman of the ABCMR. 

Mr. John G.  Connell : Appointed to Board May 23,1947. Deputy Adminis- - - 
trative Assistant, OSA. 

Mr. Chelsea L. Henson: Appointed to Board March 19, 1951. Director 
of Defense Supply Service, OSA. 

Mr. Richard B. Belnap: Appointed to Board May 25, 1953. Adminis- 
trative officer, The Adjutant General's Office. 

Mr. Claude A. Bugg: Appointed to Board December 3, 1953. Assistant 
Chief, Replacement Branch, The Adjutant General's Office. 

Mr. Albert J. Esgain: Appointed to  Board December 3, 1953. Chief, 
Operations Branch, International Affairs Division, Judge Advocate Gen- 
eral's Office. 

Dr. Marlin S. Reichley: Appointed to Board November 6, 1956. Director 
of Instruction, Industrial College of the Armed Forces. 

Mr. William B. Hanback: Appointed to Board November 6, 1956. Attor- 
ney adviser, Litigation Division, Judge Advocate General's Offlce. 

Mr. Paul J. Burnette: Appointed to  Board January 17, 1957. Director 
of Army Library. 

Mr. Oliver E. Deming: Appointed to  Board January 17, 1957. Assistant 
Chief, Materiel. Policy and Programs Branch, Deputy Chief of Staff for  



Mr. Norman E. Elmore: Appointed to Board January 17, 1957. Deputy 
Chief, Distribution Branch, Office of Deputy Chief of Staff for Logistics. 

Dr. Samuel McKee, Jr.: Appointed to Board January 17, 1957. Consult- 
ant to Director of Foreign Intelligence, Assistant Chief of Staff for 
Intelligence. 

Mr. Frank W. Thomas: Appointed to Board January 17, 1957. Super- 
visors SURR~Y Officer. Mutual Security Division. Office of Deputy Chief of 
staff-for i&istics. . 

The members of the Board spent an average of 3.6 hours per member per 
week in the formal hearing and adjudication of cases during calendar year 
1961. This figure does not include the hours devoted to study of case sum- 
maries prepared by the staff of the Board prior to formal hearing. Such 
summaries, which are a detailed outline of the fa&, law, or regulations in 
each case, are delivered to the panel members approximately 1 week prior to 
the hearing date, during which time the panel members will have an oppor- 
tunity to familiarize themselves with the cases scheduled to be heard. Many 
of the cases, because of their complex nature, may require considerable time 
to study. It is estimated that prior to formal hearing the panel members 
devote about 3 to 4 hours to the study of case summaries of cases scheduled 
to be heard. 

Regarding the complaint that the Board seldom grants hearings, it is desired 
to point out that the Board does grant a formal hearing in all cases in which 
examination of the military records or evidence submitted indicates a possibility 
of material error or injustice. The cases are prepared by the staff of the Board 
and are screened by a panel of the Board to determine whether to grant relief 
without a formal hearing, to authorize a formal hearing or to deny the applica- 
tion without hearing. Based on the experience of the Board members which 
ranges from 5 years to 15 years, the members are able to screen out with reason- 
able dispatch those cases falling into the categories enumerated above. Statis- 
tics will show that during the most recent 5-year period, 195741 the Board 
granted formal hearings in 23.3 percent of the cases. 

The Board usually meets once a week, but meets more often as the need arises. 
The complaint that the Board is in session for only a short period of time each 
week should be judged in the light of the information that the Board members 
spend an average of 3.6 hours each week in adjudicating cases. This time does 
not include hours devoted to study of case summaries prior to hearing. Depend- 
ing upon the nature of the cases, the Board may be in session most of the day. 
Some cases have been known to require 2 and 3 full days for a complete and 
fair hearing. I t  appears that the experience which the Board members have 
gained over the years in the adjudication of cases is an important factor in 
minimizing the time devoted to each case. I t  is likely that this has been mis- 
construed as a tendency to give only minimal consideration to the evidence 
presented in each case. Also, the members of the staff of the Board have had 
considerable experience in the processing of applications and are able to assist 
the Board in the evaluation of all facets of the cases considered. 

Question 9. In what percentage of applications filed with the Boards of Cor- 
rection for Military Records during the past decade were hearings granted? 

Answer. During the period 1952-61 the Army Board for Correction of Military 
Records considered a total of 20,989 applications. Hearings were granted in 
3,967 of the eases or in 18.9 percent of the applications filed. 

Question 9. With respect to the time for review by the Board of Correction of 
Records in. each service, why does the Army's time period seem to differ from 
that of the other two services? 

Answer. The Army Board for Correction of Military Records reported an 
average processing time for all types of cases during calendar year 1961 of 122 
days. This figure represents the number of days required to process an appli- 
cation from the date of its receipt by the staff through the various steps of devel- 
opment and presentation to the Board and terminates when the Board proceed- 
ings are submitted to the Secretary of the Army for approval. The average time 
required by the Secretary of the Army to take final action on a case during the 
same period was 29 days. 

Questions 9 and 10. In light of the very few cases of relief granted by a correc- 
tion board after deniaZ by  a discharge review board, isn't the second review 
almost a complete waste of time? Should such review be required for exhaus- 
tion of administrative remedies before going into court? 



Answer. At first glance, i t  would appear that  correction board review of this 
type of case serves very little useful purpose. However, if but one case mere 
to receive relief under these circumstances, it would appear to  indicate the 
desirability of permitting applicants to  continue to seek relief a t  the hands of 
correction boards. The fact that  relief has been granted in some of such cases 
supports this conclusion. Admittedly, removal of such cases from the jurisdic- 
tion of correction boards would result i n  a considerable saving of m e y ,  time, 
and effort. Nevertheless, t o  deprive these applicants of the possibility of obtain- 
ing a t  least a measure of relief, if warranted, mould be unconscionable and con- 
trary to  the intent of the Congress i n  establishing the correcfion'boards. 

With respect to the second part  of the question, it is  believed that this is a 
matter for determination by the court involved. 

Questions 9 and 10. What is tke feasibilitfl of consolidating i n  each service tAe 
Board for  Discl~arge Review and the Correctio~b Board? 

Answer. The Department is of the opinion that it is feasible; however, there 
a r e  a number of factors which raise the question a s  to  the desirabihty of con- 
solidating such boards. While i t  is admitted that the operation of the two 
boards can be consolidated, it should be noted tha t  the Discharge Review Board 
works i n  a limited and highly specialized area and is concerned atmost entirely 
with the review of administrative discharge procedures. The volume of applica- 
tions indicate the need to retain this process i n  a specialized field. Such review 
i s  based almost entirely upon compliance with procedural aspects of separation 
policies and the protection of the individual's rights. The discharge review 
boards a r e  composed of military officers who have a lifelong knowledge of the 
problems of military service. Also maintaining another s tep in the appellate 
process is considered paramount in insuring that a serviceman's individual 
rights a r e  protected. I t  provides a means whereby a n  individual, who is  unsuc- 
cessful before the Discharge Review Board, may bring his case to the correction 
boards, composed of civilians, for  a determination a s  t o  whether under the 
equitable and humanitarian concepts of the Board there is  a n  error or injustice 
i n  his discharge. The correction boards function in a n  almost unlimited range of 
personnel actions and a r e  so much concwned with equity a s  right in its 
adjudication. 

Question. If some sor t  of consolidation were decided upon, how should i t  be 
l~andled? 

Answer. In view of the divergence in  composition of the respective boards, 
i.e., the Discharge Review Board by statute being a military board and the 
correction boards being civilian boards, it appears that  a basic determination 
for the Congress would be whether a consolidated board should be military or 
civilian. I t  is  believed that  some legislation would be needed either to amend 
the present statutes or to  set out anew the intent of Congress in  this regard. 

Questions 9 and 10. To insure zmifot'mitu would i t  feasible to unify the 
correction boards of the three services? 

Answer. The Department of Army is of the opinion that  it is  feasible to  unify 
the correction boards of the three services, in that  this function can be performed 
on a unified basis; however, the present system of separate service boards is, 
in our judgment, working well, and while uniformity is desirable, we a r e  more 
interested in  justice in  a particular case. We have a workable system of meting 
out justice wherever an injustice is  brought to our attention. Also, the nature 
of regulations, policies, grades, terminology, etc., inherent in the diverse services 
would definitely result i n  such difficulty of operation that  it could be predicted 
that  such boards would ultimately be compartmented and would operate almost 
a s  independently a s  they do a t  the present time. 

With respect to the combining of the three service discharge review board a t  
DOD level, i t  is believed that  while this is administratively feasible, i t  is neither 
essential nor desirable. While uniformity is a desirable objectve, i t  should not be 
a n  end in itself. I n  the subject under discussion, a matter of justice and equity 
is involved and, while not excluded by the establishment of a board with joint 
service membership, i t  is believed that  the particular department concerned can 
best handle the review of a discharge of a former member. 

The Army Discharge Review Board is composed of senior officers with com- 
mand experience. They a r e  familiar not only with the customs of the Army a s  
a service, but also with the standards and maintenance of discipline a s  well a s  
the requirements and procedures which lead to the issuance of a n  administrative 
separation. 



I t  is firmly believed that  the present decentralization to the services provides 
the quickest, most equitable and effective method of reviewing discharges which 
a re  appealed. 

,Questions 9 and 10. Isn't i t  true that the Air Force differs with the other two 
services concen~i?zg the authority of the correction board? The Air Force seems 
to consider that the correction board has power to wipe out the con~iction itself, 
while the Army and Bavg seem to feel that onZy some of the facts of a court- 
martial contjiction can be altered. but n.ot the conviction itself. Should these 
diverse interpretations exist? If not, which sAould be adopted? 

Answer. The Department of the Army has adopted the position that  in  view of 
the opinions of the Attorney General dated February 24, 1947, and December 
29, 1949, the Army Board for Correction of Military Records may not disturb 
the finality of a court-martial conviction. 

In  reply to a joint letter from the Secretary of War  and the Secretary of the 
Nary requesting opinion whether entries i n  naval and military records resulting 
from actions of general courts-martial and other statutory bodies come within 
the purview of section 207 of the Legislative Reorganization Act of 1946, the 
Attorney Gener4.l replied on February 24, 1W7, that  "On the other hand, the 
language of section 207 cannot be construed a s  permitting the reopening of the 
proceedings, findings and judgments of courts-martial so as  to disturb the con- 
clusiveness of such judgments which has long been recognized by the courts. 
This conclusiveness of judgments of courts-martial is indicated by the following 
excerpt from the opinion of the Supreme Court in Ea Par te  Reed (100 U.S. 13, 
23). * * * 

"The correction of the record and the issuance of a new discharge may be 
regarded as  acts of clemency or in mitigation, precisely comparable in  effect to 
a successful appeal to  the Congress for  relief by private act." 

I t  is  not believed that  a diverse interpretation of the authority of the correc- 
tion boards should exist, since al l  of the boards derive their statutory authority 
from the same state and operate under regulations approved by the Secretary 
of Defense. 

Questions 9 and 10. What 2epa.l advice is  made available for  the Discharge 
Review Board and the Board of Correction for  dfilitarg Records i n  matters 
inuolving legal problems? Do lawyers serve on either board i n  any of the 
services? 

Answer. The Army Board for Correction of Military Records has, upon request, 
legal advice available to  i t  from the Judge Advocate General's Office, a s  well a s  
the Department Counselor. Also, a t  least half of the permanent examining staff 
of the Army Board for  Correction of Military Records a r e  members of the bar 
or graduates of accredited law schools. 

Lawyers do serve a s  members of the Ariny Board for  Correction of Military 
Records ; however, the fact  that some members a r e  law graduates is not a factor 
in their appointment to  membership of the board, nor selection for any panel. 

Two officers of the Judge Advocate General's Corps a r e  assigned to the Army 
Council of Review Boards and their services a r e  always available to the Presi- 
dent and members of the Army Discharge Review Board. As stated in the 
answer to  question 9, a member of the Judge Advocate General's Corps must sit  
a s  a member of the Army Discharge Review Board when a security case is  
reviewed. Further, the services of the Office of the Judge Advocate General 
are  readily available to the board. A lawyer may sit  a s  a member during other 
than security cases, but normally does not. 

With ~ s p w t  to the answers to  question 11 : 
The Nuwy aflsloer seems to indicate that a n  applicant can obtain a hearing, 

confrontat io?&, und cross-esaminaon bef ore the Board for  Correction of Navy 
Records if cirwtnstances a re  suck a s  to require these procedures. I s  there a 
sztbpena pomer o'f this Eoard and. what a re  the circzmstances which require 
these procedzr-res? What is the situation i n  the other services? 

The Naqi  ind:icates that i t  used procedures which pelmit confrontation of 
a,dverse frvitnesaes and a n  opportun,ity to cross-exan%ine them. I s  there any 
SimiZar righ-t of confrontation provided for  under Air Force and Army pro- 
cedures i n  t8e same tgpe of case? 

I n  conn.ecbion wit?& shozc-cause procedures for  eliminating oficers, note the 
di.ffere?we b'etweeu the navy on the one hand amd the A m y  and Air Force on 
th.e other. WouEd i t  be desirable to reconcile these differences? 



Would i t  be desirable to p~ovide  some type of subpem p o w e r  i ? h  discharge 
Cases w show-cause cases and to what estent can. depositions 6e taken for  use 
i n  such procedures? 

Answer. 'The Army Board for  Correction of Military Rwords. 'd,oes not con- 
sider ,that i.t has subpena power. However, (the Board may,, and has, invited 
witnesses to  appear before i,t to clarify any matters which are in dispute. The 
proceedings before the Army Board for  Correction of Military Records are 
not regarded #as adversary proceedings. The applicant is permitbed to appear 
with o r  without counsel and such witnesses a s  he  may desire, and may present 
his case t o  the B o a ~ d  in whletever light he considers most favorable t o  sub- 
stantitate his allegations of error o r  injustice .in his m i l i m  records. 

Attezlthn is invited to the previous Army reply on 'this proredlare (10 U.S.C. 
3781-3793, 8781, 8791). I t  appears t h a t  'this procedure is less summary 
in nature than tha t  described by the Navy i n  their response to question 11. 
Each officer i n  the Army is provided consideration by -three bciards and the 
Secretary of the Army prior to discharge (f,or officers with less than 3 years' 
service, one board and the Secretary). Although the statutes. require this 
procedure only for  Reguhrs, the  Army ha.s extended the proteetion of this 
procedure 'to Reserve component officers also. It would appear, therefore, that  
there would \be much less requirement for  .resort to a Board f o r  Correction of 
Records i n  the Army-8ir Force system. 

I n  the  A ~ m y  confrontation of adverse witnesses .is provided for before the 
Board of Inquiry. (See .app. I ,  par. 14b(2) ( d ) ,  AR 635406, pm~ions ly  fur- 
nished.) Use ,of ,deposikions s a d  affidavits i's encouraged in +he same reference. 

The Army concurs i n  a reconciliation of the  differences between the Navy 
system m (the one hand versus the Army-Air Force system on the other. The 
Army-Air Force system is preferred, primarily because it appears to better 
proted 'the rights of the individual. This condition was noted by the Bolte 
Commission in its review of the Officer Personnel Act. The legislation proposed 
a s  a result of t h a t  Commission's ddi'beaatims propmes to bring the Navy and 
Marine Corps under the Amy-Ai,r Force system. 

I t  would be idealistic :and perhaps desirable, though expensive and im- 
practical, to have subpeaa pcnvers. We a re  not aware of anyrkher governmental 
agency which has this power in  connection with the separation of its 
personnel. 

With respect to questions 11 through 13: I n  sitzcatioas where the Board 
hearing is granted with respect to a n  administrative disckwge and the Board 
makes a recmlizendation favorable to the serviceman, under what chumstances 
cam the commander refer the matter a g a b t o  the same 3oa.t-d or. to another 
Board f w  a second determination? 

Answer. Request you refer to the response pertaining to questio'n 7. 
Wtth respect to the Army and Air Porce answers to  question 12, and .the 

directives which t h w e  answers reflect : 
What is  the meanimg of a n  administrative dischwge i n  fhe '[hest interest of 

the service and of the +ndividual?" Whad is meant bu the "bes t  hterest  of the 
individual?" 

I f  the individual requests trial by cozbrt-mwtia6, &AouEd the services deter- 
mine that i t  was not in  his "best interests" to be tried by court-martial and 
that  he shouJd be adm.Cnistratiuely discharged? 

I n  connection with administrative discha,rges for proseczct.wn under State 
law, is  primary attention given to the wording of the infwm.afion or indictment 
i n  the State  court as  a basis fo r  determining what l i ~ e  pzcnishment would be 
under the Uniform Code of Military Jfhstice? 

With respect to the Navy's amwer to question 12:  Note that tlw Navy indicates 
that  where a court-martial is  dmied despite the request for a trial by court- 
martial, the discharge directed is almost invariably under h m r a b l e  conditions. 

Do the other services folZowed the same procedure? 
Answer. As used ,by the Army the  term "best in.terest of the individual" 

normally is associated with a decision which is made ,by the soldier himself. 
There a re  instances, however, wherein the officer exercising general court juris- 
diction could logically dedwe that issuance of a discharge through administra- 
tive process ,rather *ban .resort to court-martial would best serve the interest of 
the individual, regardless of the individual's desires. For example: a soldier 
with ,a large family has previously been tried by several inferior courts-martial 
for minor ,inCraotions and demands t r ia l  for an alleged simi'lar infraction. 



General court-martial might be indicated which probably would result in  con- 
finement and forfeiture 'of pay. I n  this ins~ance the commander considers 
immediate discharge of the soldier involved to be Ian acceptable solution which 
does not temporarily deprive the family of a means of livelihood. Another 
example would be 'the case of a retirement eligible individual who is administra- 
tively separated rather than allow him \to jeopardize his retirement equity by 
appearance before a court-martial. 

The Armg does not always deny trial when such is demanded and, a s  stated 
below, in most cases where ltrial is denied, sepamtion of the soldier is under 
honorable conditions. 

The discharge provisions of Army Regulations 635-206 are  based upon the 
offense(s) of which the military person-stands convicted by the domestic o r  
foreign tribunal, not by the offense(s) under which the serviceman was in- 
dicted. Therefore, the criminal information or indictment is of no impontance 
to military commanders {acting pursuant t o  lthe provisions of AR 635-206 unless 
the serviceman is, in  f a d ,  convicted of the exact offense(s) charged in the 
information or  indictmenlt. 

In  cases where a count-martiial is denied despite the request for  a itrial by 
court-martial, the character of discharge issued is based upon the soldier's 
military record. I n  the absence of a Board hearing (unless waived by the 
individual) in all cases other than those involving fraudulent entry, conviction 
by a civll c o u ~ t ,  a juvenile offender, o r  a prolonged albsentee, t h e  type discharge 
is, as  stated by the Navy, invariably under honorable conditions. 

With respect t o  the Army answer t o  question 12:  Would i t  be desirable to 
eliminate nonpagment of debts-ezen if "dishonwab1e"-as a basis for- discharge 
or for prosecution? I s  the argument valid that  to eZirninate this sanction would 
dry up the credit of sereicemen since there a r e  no Federal garnisl~memt haws? 

Answer. The nonpayment of lawful debts, while it involves a small percentage 
of service personnel, is a problem of considerable magnitude to the Army. It 
is recognized that in  many cases the individual is unable to pay his lawful 
obligations due to unforeseeable circumstances, i.e., a sudden and unexpected 
loss of income, medical bills, and other factors. This type of case, it is  agreed, 
is not a proper subject for disciplinary action. A dishonorable failure to pay 
debts which is so gross a s  to be service discrediting in violation of article 134, 
Uniform Code of Military Justice, is one where the individual has obtained 
credit and has subsequently failed to satisfy his lawful obligations, by deceit, 
fraud, willful evasion, bad faith, gross indifference, or false promise. A mere 
negligent failure to pay a just debt is not an offense punishable under the Uni- 
form Code of Military Justice. 

Current Army regulations (par. 3e, AR 635-208, Apr. 8, 1959) provide for  
administrative <discharge of enlisted personnel for failure to pay debts when 
it  is determined that  there exists "an established pattern showing dishonorable 
failure to  pay just debts." [Italic supplied.] This policy is  considered to be 
appropriate for  continuation. Similar regulations and policies a re  applicable 
to officer personnel. 

The Army is  not a collection agency and there is no legal basis by which the 
Army may force a member to pay creditors. The Army has no means whereby 
it  may determine the validity of a disputed debt. However, in  an effort to pro- 
tect i ts  own good name, standing and reputation, including that  of i ts  members, 
the Armg attempts to impress upon members being "dunned" by creditors their 
legal and moral obligations t o  settle their financial obligations. 

I n  this connection it is noted that  service members whose records a re  charac- 
terized by a n  established pattern for dishonorable failure to pay indebtednesses 
are  usually instrumental in contributing to one or more of the following 
conditions : 

(1)  An adverse effect on the availability of credit to other military 
personnel. 

(2) Creation of burdens involving administrative problems for  their 
commanding officers resulting from the handling of inquiries from creditors. 

(3). I n  oversea areas, development of an unfavorable image of the 
Amencan way of life and causing governmental interest because of their 
lack of amenability to local civil process under international agreements. 

To eliminate the mentioned basis for discharge would, generally, have some 
adverse effect on the availability of credit for servicemen. However, elimina- 
tion of this basis for discharge could result in  a situation that  should currentlv 
exist-but apparently does &-that is, better business procedures by prospec- 
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tive creditors in extending credit to service personnel. Further, the elimination 
of such a basis for  separation of military personnel could be construed as  cre- 
ating a haven for individuals who a re  disinclined to satisfy their financial 
obligations. Lastly, consideration should be given to the fact that  the Army 
must and does shift i ts  personnel around without regard for any local civilian 
consideration. Thus, the Army may well take from the local creditor the only 
means he has to enforce his debt: legal action in the local court. 

It may be of interest to note that; civilian personnel regulations (CPR C2. 
Mar. 21, 1961) of the Department of the Army concerning the discharge of 
private financial obligations a re  substantially the same as  those for military 
personnel, and provide for  official reprimand, suspension, or removal for  failure 
to pay just debts. This long-standing rule is consistent with civil service regu- 
lations. It is believed that  other civilian agencies of the Federal Government 
have similar deterrents. 

W i t h  respect to the Arnzl~ answers to questions 14 and 15, i t  should be inquired 
whether there are instances w7~ere lawyers have beem declared not reasonably 
aoailable as  defense counsel i n  special courts-martial, but o m  or more lawyers 
have been assigned as members of the c f f l~r t .  The subcomnzittee has received 
information indicating that this has occurred on some Army posts. 

Answer. Rarely is a judge advocate appointed to serve a s  a member of a 
special court-martial. I n  those instances (unless he is the senior member and 
therefore president), he has no more authority or responsibility than any other 
member of the court. It is possible that  a judge advocate has been appointed 
a s  a member of a court-marital which tried a n  accused who had requested 
specific counsel and the person requested was determined to be not reasonably 
available. Confirmatory statistics are  not available ; however, a n  examination 
of pertinent departmental files pertaining to requests for  individual military 
counsel did not reveal a single instance where requested counsel was denied 
on the basis tha t  such counsel was unavailable because of appointment as  a 
member of a special court-martial. Nor does i t  appear that a n  accused has com- 
plained to appropriate authority that  he was deprived of requested counsel 
because judge advocate personnel were being appointed a s  members of special 
courts-martial. It is believed that  such a n  allegation if made would prove to be 
unsubstantiated. 

Pertaining to question 18: W i t h  reference to the Army's specialized law 
officer plan, would tlcere Be possibilities in peacetime only o f  using civiiXans 
as law oficers-and ilz time of war Wave as lam officers Reserve oficars and 
retired personnel recalled to duty? 

Answer. The field judiciary in  the Army is adequately staffed with JAG 
personnel, and consequently, no problem exists which would require serious con- 
sideration of the solution suggested by the question. However, the following 
comments are  believed pertinent. 

One of the country's prominent jurists once said: 
' ' W  * * I am not one of those who think that  a man ceases to be a man and a 

citizen when he becomes a judge and would have him retire from the life of his 
community as  though he were entering a monastery. A judge will be a better 
judge if he is a good citizen and takes his full par t  in  bettering the life of the 
community in which he lives."' 

A shorter way of putting i t  is  that  one serving a s  a trial judge must be a part 
of the social group in which he serves and responsive t o  its needs. Sympathetic 
a s  a civilian law officer might be toward the military, it is  doubtful that  he ever 
could be a part of the military community. Consequently, the effectiveness of 
a civilian law officer would be reduced and thus, the civilian law officer would 
not be able to contribute to the accomplishment of the Army and JAG mission 
to the degree that  a n  officer could. 

More significant is the fact that  a civilian would not be attuned to military 
needs to the same extent a s  a n  officer in respect of the latter's responsiveness 
to requirements for  going any place under any condition with the same sort 
of logistical support a s  is provided other members of the military. I n  addition, 
their use to  any appreciable extent would eliminate the cadre and core of experi- 
ence which active Army judge advocates now provide a s  a base for wartime 
expansion, and it would deny to many capable and deserving judge advocates 
a rewarding career field i n  the Judge Advocate General's Corps. - 

'Parker, John J., "The Judiclal OBce in the U.S.," 83 NYU L Rev. 237. 



With respect to We answer of all services to  question 21: In  tthose cases 
whicl~ involve instructions given to the court members bu the convening am- 
fhority and staff judge advocates, is  i t  really necessary to have suc7h instruc- 
tions? Could not the same purpose be accomplished by some other means? 

Answer. The problem of the issue of "command influence" arising from 
instructions given to court members by staff judge advocates and convening au- 
thorities has been of continuing concern to the Department of the Army. I t  was 
recognized that  even when allegations of "command influence" were not sub- 
stantiated, the taint remained in the public mind and confidence in the essential 
fairness of the military justice system was diminished. On the other hand, 
instructions to court members by the staff judge advocates and convening au- 
thorities were specifically sanctioned by paragraph 38, Manual for  Courts- 
Martial, United States, 1951. Their beneficial effect when properly administered 
had been noted with approval by the U.S. Court of Military Appeals. 

Recently, however, i t  mas concluded by both the Judge Advocate General of 
the Army and the Chief of Staff of the Army that  whatever beneficial results 
flowed from such instructions were overshadowed by the detrimental results 
occurring when such instructions were improperly, albeit unintentionally so, 
administered. Accordingly, on January 26, 1962, the Judge Advocate General 
dispatched the attached letter (enclosure 1) to the staff judge advocates of 
all commands exercising general court-martial jurisdiction. On February 5,1962, 
the Chief of Staff dispatched the attached letter (enclosure 2) to  all  commanders 
authorized to convene general courts-martial. Both of these officials concluded 
that special instructions to court members should be discontinued. I t  was fur- 
ther concluded that  reliance should be placed upon the instructions given by 
law officers in individual cases, and the general instructions in  the administra- 
tion of military justice in service school and unit training. 

[Enclosure 1 I 

HEADQUARTERS, 
DEPARTMENT OF THE ARMY, 

OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Wasl~ington, D.C., January 26,1962. 

JAG J 1962/8215 
[This letter, addressed to the individual concerned, was sent to the staff 

justice advocate of each Army commander exercising general court-martial 
jurisdiction.] 

The purpose of this letter, which is being sent i n  identical form to all staff 
judge advocates, is to express my views and concern regarding the question of 
"command influence." You should not regard this letter a s  being in any way a 
criticism of the operations of your particular office. 

One of the prime objectives of The Judge Advocate General's Corps and the 
Army a s  a whole is to instill public confidence in the administration of military 
justice. No other single factor has a greater tendency to sap this public con- 
fidence than allegations of "command influence." Although many of these 
allegations a re  ultimately found to be unsubstantiated, the appearance of evil in  
only a few cases is sufficient to  tarnish the reputation for fairplay and careful 
concern for the legal rights of all  which we a r e  attempting to maintain in the  
daily administration of military justice. 

Regularly scheduled basic instruction i n  military justice forms a key portion 
of the Army's traditional educational program. This instruction i s  included 
in the curricula of service schools and unit instruction for  all  personnel. How- 
ever, in  recent years one of the most fertile grounds for  the development of alle- 
gations of command influence has been the apparently increasing practice of 
giving additional instruction to present and prospective members of courts- 
martial. These activities have included group lectures, instructions given only 
to members of a particular court, directives on disposition of specific categories 
of offenders, and questionnaires. 

These activities have resulted in numerous decisions of the Court of Military 
Appeals i n  which the question of command influence has been discussed a t  
great length. Newspapers have exploited the sensational aspects of these de- 
cisions. The overall result has  been detrimental not only to the corps but to  
the Army a s  a whole. The resulting evil f a r  outweighs any benefit which could 
flow from such activities. 

The law officer is required to instruct the members of a general court-martial 
with respect to  the law applicable to the particular case a t  bar. I n  addition, 



i t  is now the custom of members of our field judiciary t o  instruct the court on 
the duties and procedures of court members and, in practical effect, on all 
matters that  the members should properly take into consideration in connection 
with their sitting upon the case and i n  arriving a t  their findings and sentence. 
The instructions of the law officer a re  tailored to fit the issues of the specific 
case, and abstract discussions of legal principles without reference to specific 
circumstances, which a re  so confusing to a layman, a r e  thus avoided. 

It is my opinion that  the general instruction on military justice contained in 
the  regular educational program and the  instructions of the law officer will 
eliminate the future need for any instructional activities on the part of staff 
judge advocates of the nature discussed above. I suggest that  you adjust the 
practices of your office accordingly, if there is any need for you to do so. 

Sincerely yours, 
CHARLES L. DECKER, 

Major General, U.S. Army. 
The J i ~ d g e  Advocate General. 

[Enclosure 21 

[This letter, addressed to the individual concerned, was sent to each officer 
in the U.S. Army exercising general court-martial jurisdiction.] 

FEBRUARY 5,1962. 

DEAR - - : The purpose of this letter, which is being sent in  
identical form to all commanders exercising general court-martial jurisdiction, 
is to express my views and concern regarding the question of "command in- 
fluence." You should not regard this letter a s  being in any way a criticism of the 
operations of your command. 

As you a r e  aware, i t  is essential that' our excellent court-martial system 
generate public confidence in  the basic fairness of the administration of military 
justice. No other single factor has a greater tendency to destroy public con- 
fidence in the system than allegations of "command influence." Although these 
allegations may often be unsubstantiated, the  appearance of evil i n  only a rela- 
tively few cases is  all  that  is required to undermine the faith of the public in 
the essential fairness and impartiality of our military justice procedures. 

Many of the recent allegations of "command influence" have arisen from 
instructions given either by commanders or by staff judge advocates to present 
o r  prospective members of courts-martial. I n  my opinion, such special instruc- 
tions a re  wholly unnecessary. Basic instruction in military justice forms a 
key portion of the curricula of service schools and unit instruction for all  
personnel. Such instruction affords personnel a n  adequate foundation in the 
basic principles of military law. The law officer of a general court-martial is 
required t o  instruct members of the court in detail both with respect to legal 
issues and procedural matters in the particular case being tried. They a re  
tailored to fit the specific facts under consideration and do not confuse court 
members with theories and propositions unrelated to  particular problems before 
them. 

The Judge Advocate General, in the discharge of his technical supervisory 
responsibility for the administration of military justice throughout the Army, 
has  directed that  staff judge advocates eliminate special instructions to mem- 
bers of courts-martial from the future activities of their offices. I n  view of the 
above, it is suggested that  you also eliminate such instructions given by you, 
your senior representatives, o r  subordinate commanders exercising court-martial 
jurisdiction if there is any need for you to do so. The long-range, concrete 
benefit to  the Army a s  a whole from such action should be apparent to  all. 

With regards and best wishes, 
Sincerely, 

G.  H. DECKER, 
General, U.S. Army, 

Chief of Staff. 
With respect t o  Army and Navy amwers t o  question 22: To what extent is a 

negotiated plea program used i n  special courts-martiaZ? 
Answer. There a r e  very few negotiated pleas in the Army special courts- 

martial. A sampling of a few jurisdictions indicates tha t  less than 1 percent of 
the guilty plea cases tried by special courts-martial involve any pretrial negotia- 



tion on the sentence. In  many cases where the negotiated plea has been used, 
it  was initiated by civilian counsel representing the accused. 

Question. Whg does the Air Force have a policy of requiring prima facie 
proof even when the defense counsel requests no evidence be received? 

Can't the objectiom made b~ the Air Fwce  be solved by the AT method on 
ci full hearing before the law oflcer concerning the reason that the defendant is 
entering his plea? 

What are  the Army and Navy reactions to t l ~ e  objections stated bg the Air 
Force? 

Answer. Insofar a s  the Air Force views in guilty plea cases a r e  concerned, 
i t  is  observed tha t  the Army practice in  negotiated pleas has been generally 
successful and meets the ends of justice. As has  been indicated in the Army's 
original answer to this question, the law officer, in a n  out-of-court hearing, ques- 
tions the accused in detail a s  to his understanding of the meaning and the effect 
of his plea. The Army believes that  there a r e  sufficient safeguards in  the pro- 
cedures to  avoid any  misunderstanding on the part of the accused concerning his 
plea of guilty. 

With respect to the Army answer to  question 23 : What reason, if any, is there 
for what appears to be the drop i n  percentages of guilty pleas i n  1961 a s  com- 
pared with the precious 4 uears? 

Answer. The following is  submitted only a s  one possible explanation for  the 
increased percentage of "not guilty" pleas during fiscal year 1961; there well 
may be other factors involved that  a re  not known by the administrators of the 
Army's courts-martial system : 

On May 6, 1960, the U.S. Court of Military Appeals handed down the decision 
in the case of United States v. Jacoby (11 USGMA 429, 29 GMR 244). This  d e  
cision overruled a long series of cases upholding the use of written depositions 
by the military establishment in  courts-martial trials pursuant to article 49, 
UCMJ. The Jacoby decision held that  the accused, not merely his  counsel, must 
be afforded an opportunity to be present a t  the taking of depositions on written 
interrogatories of prosecution witnesses. The Government, therefore, to  comply 
with the court's decision, must either bring the accused and his  counsel to the 
witness, or bring the witness to the accused. 

I n  some instances, essential civilian witnesses residing in the United States 
have refused to appear in  a court-martial convened in a n  ocersea area. The 
Government has not sought to  bring the accused and his counsel (and guards if 
pretrial confinement is involved) to the witness due t o  the great expense h- 
volved. The Government may, nevertheless, believe that  the case can be suc- 
cessfully prosecuted without the civilian witness(es). The accused and his 
counsel, however, may believe that  the Government's case must fail  without the  
testimony of the civilian witness(es) who refuse to appear and testify before 
the tribunal. Therefore, the accused, upon the advice of counsel, enters a plea 
of "not guilty," thereby requiring the Government to  prove i t s  case beyond a 
reasonable doubt. 

I f  the Government would have been able to either produce this civilian wit- 
ness(es) a t  the court-martial or have been able to introduce the deposition of 
the witness (es), the accused and his  counsel might well have entered a nego- 
tiated plea of "gdty." 

, With respect t o  question 2.5: Each service might comment on whether statistics 
fronz the three sewices indicate that sentences a re  relatively uniform i n  the 
Army, Nauy, and the A w  Force. 

Answer. A statistical comparison of the median or "average" sentences of the 
Army, Navy, and Air Force courts-martial discloses a rather uniform pattern of 
conbement adjudged for  the reported types of offenses. For  example, consider 
the offense of larceny in violation of article 121, Uniform Gode of Military Jus- 

1 tice (exclude the larcenies tried by a n  inferior court-martial) ; the average 
confinement adjndged i n  the Army general courts-martial was 6 to  9 months; 

I Navy, 10 m o n t h ;  Air Force, 5 to 10 months. A similar uniformity exists i n  
the other reported statistics. 

1 With respect to  the answer t o  questions 26 and 27 : 
I n  the interest of uniformity, would i t  be desirable o r  feasible to have a joint 

board of reuiew composed of members of alZ three armed services-but i n  any 

/ s p W E  oose inciading a manber  of the servic. fm which the case comes? Or 
would it be fea8ible to have a n  alE-&Man board of review as  some have 
r e c o m m d e d  ? 



To what eztent, i f  any, are retired o.fZicet-s used-witlz their consent-as mem- 
bers of boards of review? 

Answer. There would be no advantage to having a joint board of review 
composed of members of all  three services. Members who have had extensive 
experience with the formulation and administration of policies and regulations 
of a particular service a re  best equipped to dispose of problems arising i n  that 
service in  a n  efficient and expeditious manner. Even though the policies and 
regulations of all services were uniform, the problem arising in the Army in 
sustained land combat a r e  so unique to that  service tha t  it would be difficult if 
not impossible for a person without some knowledge of these problems t o  con- 
sider them intelligently and dispose of them with impartiality. 

The Judge Advocate General of the Army appoints a s  members of boards of 
review senior officers with outstanding records. 

One retired officer is now serving a s  a member of a board of review i n  the 
Army. It is  contemplated tha t  a t  least two other outstanding officers will be 
selected from among the officers retiring in  1962 fo r  recall to active duty and 
service on a board of review. 

With respect to the Army answer t o  question 27: The Arnq  indicates that 
the chairman of a board o f  review rates tke other two members. This system 
is  somewhat similar. to a former Navy practice, apparently disapproved by the 
Court of Military Appeals, of having a court-martial president rate the per- 
formances by the junior members. Doesn't such a system tend to impose controZ 
of tWe junior members by the chairman 01, the board? 

Answer. For  various reasons, i t  is considered that the chairman can ob- 
jectively rate  the two junior members of a board of review without influencing 
them in the performance of their judicial duties. A11 members of a board of 
review are senior in  grade (ordinarily, they a re  within 4 or 5 years of manda- 
tory retirement) and have had wide experience in  the practice of military law. 
Great care is exercised in selecting the chairman of each board to insure that  he 
possesses a high degree of objectivity, impartiality, and judicial temperament. 
T h e  efficiency reports rendered by him are  reviewed and endorsed by The As- 
sistant Judge Advocate General, who is the chairman's immediate supervisor. 

Under these circumstances, it is inconceivable that a chairman would attempt 
to  use a n  efficiency report a s  a means of influencing a member of the board, or 
that  the member would ever feel that  he must tailor his views to those of the 
chairman in order to avoid a poor report. 

Actual experience during the past 11 years discloses no instance of undue 
influence being exercised by the chairman of a board of review because of his 
efficiency reporting authority. 

With respect t o  the answers to question 28 : 
Do there seem to  be significant differences as between the Army and the Air 

Porce and between, the Navy and the Air Force in. sentence reductions in cases 
tried by general courts-martial? What  is the e#planatio.rc fol' these differences? 

What  interservice differences, if any, s e w  to exist i n  boa,rds-of-review action 
as shown by the statistics furnished hers? WWy do tlaese differences exist? 

Answer. It would appear more appropriate for  that portion of the question 
concerning differences, if any, between figures for the Departments of the Navy 
and Air Force to be answered by those services. 

The Department of the Air Force submitted figures only on cases considered 
during calendar years 1960 and 1961. Accordingly, any comparison between 
Army and Air Force figures must be limited to these 2 years. Parenthetically, 
i t  should be noted that  the figures submitted by the Department of the Army 
are  based on fiscal years computation. 

In  fiscal year 1960 boards of review in the Office of The Judge Advocate 
General, Department of the Army, reduced sentences in a total of 29.4 percent 
of the cases considered, for  example, 28.2 percent sentence reduced and 1.2 per- 
cent sentence disapproved in part. I n  fiscal year 1961 the total was 23 percent. 
The total cases considered was 3,029. I n  calendar pear 1960 boards of review 
in the Office of The Judge Advocate General, Department of the Air Force, 
reduced sentences in a total of 4.6 percent. I n  1961 the total was 11.6 percent. 
The total number of cases considered by such boards is not shown ; however, in  
the Air Force answer to question 24 it is shown that  in  1960 there were only 
644 trials by general court-martial. Within tha t  total are, of course, cases 
resulting in  acquittal and cases which, pursuant to article 69, Uniform Code of 
Military Justice, were not reviewed by a board of review. Acquittals amounted 



to 11 percent of the cases tried. Accordingly, the total cases reviewed was 
something less than 563. It is the opinion of the Department of the Army that  
this number is not sufficiently large from a statistical standpoint to make any 
comparison between Army and Air Force figures realistic. 

I t  is submitted tha t  the subject of appellate sentence reduction does not lend 
itself validity to a statistical approach. Each case must be judged on a n  in- 
dividual basis. The factors considered such a s  nature of the offense, age of the 
offender, prior history of the offender, elements in aggravation, e t  cetera, must 
be considered not on a n  individual basis but rather a s  interacting factors. 
Even were a n  attempt to be made to compare results reached on a case-by-case 
basis no truly realistic conclusions could be drawn. One additional or absent 
fact would render two superficially similar cases inapposites. Accordingly, the 
specific answers to the questions posed a re  a s  follows : 

( a )  There a re  bare numerical differences between the Air Force and the 
Army with respect to sentence reductions in  cases tried by general court-martial. 
These differences are  not significant. 

( b )  These numerical variations exist because of the inherent nature of the 
subject matter sought to be analyzed statistically, and because of the small 
number of the statistical sample involved. 

( c )  The remaining figures relating to actions of boards of review do not 
reflect substantial variations of even a bare numerical nature. 

With respect to the answers to question 29 : The  statistics seem to s l~ow sharp 
rliscreparmes between the Army and Aiuvy on the one hand, and the Air Force, on 
the otlter, wztB respect to reduction of  sentence by the convening aatltority. 
Is this p r m a r # l y  a reflectton of the .4vrny's and Navy's negotiated guilty plea 
procedztres? Or what does it reflect? 

Answer. The discrepancies between the Army and Navy statistics on the one 
side and the Air Force statistics on the other, with respect to the percentage 
of court-martial sentences reduced by convening authorities, is primarily a 
reflection of the successful use of negotiated guilty pleas by the Army and Navy 
and the nonuse of such a program by the Air Force. 

In  fiscal year 1952, the last  year during which the Army did not utilize a 
guilty plea program, Army eonvening authorities modified 24 percent of the 
adjudged general court-martial sentences. This is i n  contrast to the 52 percent 
of the general court-martial sentences which were modified by convening authori- 
t ~ e s  in  fiscal year 1961. 

To avoid prejudice to accused who have entered into a guilty plea agreement 
the sentence mutually agreed to by convening authority and accused a r e  not 
made known to the court-martial. Army and Navy statistics pertaining to 
action by convening authorities on court-martial sentence include those cases 
where adjudged sentences have been reduced to bring them into line with the 
guilty plea agreement. 

Question What differences, if anv, seem to  exist in convening authority action 
as bettoeen. the services and what is the explanation for these differences? 

Answer. Armywide statistics on average sentences approved by convening 
authorities for typical offenses which would allow a comparison with convening 
authority actions of the other services a re  not available. Spot checks made by 
the Army comparing average approved sentences similarly ascertained by the 
other services (see question 25) suggest more similarity than differences i n  
convenmg authority actions a s  between the services on courts-martial sentences. 

Wihh respect to  answers t o  question 31 : T l ~ e  A m y  answer mentions one safe- 
$ward comern.lng pretriaE confinements that has been recognized as lawful by the 
Court of MiZitery Appeals. This safeguard is  the requirement that the s taf f  judge 
advocate approve the preWiaE confine~zent. Do the other services have similar 
procedu~es? Could this perhaps be tied, i n  with the full judicial program? Or 
mould dhere be other possfbiliiXes formaZixing this type Of procedure? 

Answer. In answer t o  the second question, neither the Uniform Code of Mili- 
tary Justice nor the Manual of Courts-Martial, United States, 1951, requires the 
approval of the staff judge advocate a s  a prerequisite to ordering a n  accused into 
pretrial conmement. As a policy maker, many Army commanders who exercise 
general court-martial jarisdiction require such approval. Since the determina- 
tion is a matter of discretion properly lying within the province of the commander 
concerned, the decision is  not judicial in nature. In addition, there a r e  numerous 
posts and units tha t  do not have the services of a staff judge advocate or other 
Judge advocate personnel immediately available. The administrative difficulties 
under these circumstances a re  readily apparent. 
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With respect to the answer to question 33 : There s e m  to be some difference 
between tAe practice of the Army and tRe Naty in  the requirements of approval 
for  trial by general or special court-martial of conduct that was previously tried 
i n  a State  court. Would t l ~ e  N a s y  practice be a desirable requirement for the 
other services? 

Answer. No. It is  a ra re  occasion in the Army when a member is tried by 
court-martial after having been tried for  the same act  o r  acts in  a State court. 
I t  is believed that  the Army procedure is equal o r  superior t o  that  employed by 
the Navy. The same general criteria in  determining the fairness of referring 
those cases to trial a re  employed by both the Army a n d  the Navy. The only sub- 
stantial difference, in practice, is tha t  the Navy requires secretarial approval 
prior to  trial of such persons by general or special court-martial, whereas the 
Army requires the personal determination of a n  officer who exercises general 
court-martial jurisdiction a s  a prerequisite to trial by any court-martial. 

DEPARTMENT OF THE ARMY, 
OFFICE OF THE UNDER SECRETARY, 

Washington, D.C., March 28, 1962. 
Mr. WILLIAM A. CREECH, 
Chief Counsel and Staff Director, 
Cmstitutional Rights Subcommittee, 
0.8. Senate, Washington, D.C. 

DEAR MR. CREECH : I n  reference to  our recent telephone conversation, I am for- 
warding to you certain additional or clarifying material which has been developed 
i n  a n  effort to assist the subcommittee. This material is based upon a review 
of the original subcommittee questionnaire, the aide memoire, and the testimony 
given by the various witnesses during the hearings of the subcommittee. This 
supplementary information either amplifies the replies given to certain of the 
original questions or contains comments on matters raised by non-Army witnesses. 
I t  is respectfully requested that  this material be made a part of the subcom- 
mittee's official record. 

There a r e  certain points which I believe the subcommittee will find of particular 
interest i n  these supplementary responses. These areas concern : the legality of 
requiring the respondent to  bear the burden of proof in  officer elimination proceed- 
ings ( a t  pp. 8-10) and the desirability or feasibility of giving service personnel 
the option of electing trial by court-martial where a discharge under other than 
honorable conditions may be warranted ('at p. 17). I n  addition, I am sure the 
committee will be pleased to learn that  the efficiency rating system for members 
of the Army Judge Advocate General Boards of Review has been modified so that 
they a re  no longer rated by the chairman of the individual boards of review. 

The opportunity to submit this clarifying material to your committee for its 
consideration is appreciated. 

Sincerely, 
ALFRED B. FITT, 

Deputy Under Necretary (Manpower). 
With respect to question 1 : Vr.  Creeoh stated that tlte subcommittee has been 

told in for mull^ and unoficiaZl2/ that, as  recently a s  1958, there were quotas as- 
signed for  the administrative separation of enlisted men. A witness was asked 
if he was familiar with this procedure, to which a negative repi& was given. 

Army answer. The information informally provided the subcommittee relates 
to the job performance potential program (JPPP) instituted on July 23, 1957. 
This program, referred to  in  other data  supplied the subcommitee by Department 
of the Army, had the objective of reducing enlisted strength without loss of effec- 
tive personnel. Separations were based on a combination of low scores upon being 
tested by the Army Classification Battery (ACB), plus observed substandard 
performance. The program was conducted in three phases and major com- 
manders were allocated quotas i n  each phase for the separation of assigned 
personnel based on numbers selected for discharge, adjusted dbwnward to meet 
the overall numerical and qualitative objectives of the program. Each soldier 
discharged wherein a quota was assigned under this program was issued a dis- 
charge under honorable conditions. Therefore, i t  is true that  the Army assigned 
quotas for  the administrative discharge of soldiers in  1958, but the Army has 
never established quotas for  the issuance of discharges of a specific character. 



With respect to  questions 7 and 11: An analysis of the testimony before the 
Nubcommittee on Constitutional Rights of Service Personnel reveals that mamy 
witnesses are  obviously unfamiliar with the current administrative discharge 
system for eliminating .oficers. The Army recognizes that some of the proce- 
dural f a d t s  discussed by these witnesses were not alined with the concepts or 
standards embodied i n  the laws t i ~ a t  Congress has seen fit to provide; therefore, 
the majority, if not all, of the faults wl~ioh they point cnct were eliminated from 
the system i n  Julu 1960. A discussio.n of the principal cMnplaintS follows: 

Army answer. (a) .  One witness stated that  he had seen instances where a 
record of a n  individual, his military record, was unavailable for inspection by 
counsel prior to a board hearing, thereby depriving counsel of the opportunity to 
adequately prepare his case. 

Current procedure grants the respondent in a n  officer elimination case not less 
than 30 days from date of notification in which to prepare his case. During this 
time he is allowed full access to al l  records relevant to his case to  include a 
copy of that  portion of his military record upon which the elimination action is  
based. I n  addition, the respondent has a n  absolute right to  request and receive 
copies of any additional documents contained in his military records or efficiency 
report files a t  Headquarters, Department of the Army. The only exceptions to  
the foregoing under current practices might occur when requested documents 
are  withheld if such action is deemed to be in  the interest of national security. 

(b )  Several witnesses refer to the inappropriateness of the use of a recorder 
to represent the respondent as well a s  the Government. 

The Army requires that  each officer electing to appear before a board of in- 
quiry be provided with a counsel who is an officer of the Judge Advocate Gen- 
eral's Corps ; or counsel of his own selection without expense to  the Government, 
in lieu of or i n  addition to military defense counsel. The only instance, under 
current procedure, where a recorder might present a respondent's case would be 
one wherein the respondent refused the legal representation proffered him. The 
procedure likewise applies to enlisted elimination cases, where the recorder will 
present the respondent's case only when the serviceman has refused the assist- 
ance of counsel. 

(c )  One witness referred to  the "shorn cause" selection board a s  being com- 
posed of five general officers. 

The composition of these boards w a s  changed from five general officers to three 
general officers in July 1960. 

(6) I n  their testimony in suwor t  of a judicial system to su~wlan t  current 
admihistrative elimination procedures, several witnesses complained that they 
had appeared before boards of inquiry which accepted unmistakably inadmissi- 
ble evidence over their objections a s  counsel for the respondent. 

This situation probably did exist prior to July 1960. Although field boards 
of inquiry continue to  be administrative in nature and are  not subject to the 
rules and  procedures governing court action, a staff legal adviser is now re- 
quired to be present a t  all board sessions. The legal adviser is prohibited from 
taking a n  active part in  presenting the case or cross-examining witnesses. H e  
is present a t  all open sessions and may be called upon to advise the board on 
admissibility of evidence, arguments, motions, or other contentions of counsel, 
procedures, and any other matter determined appropriate by the president of 
the board. 

With respect to  questions 9 and 10: Several witnesses appearing before the 
Subcommittee have questioned the indepettdence of action by the Army Board 
lor  Correction of Military Records. One witness testified that the members of 
the Board are  appointed bv the Judge Advocate General. Similar comments 
were made bu various witnesses concerning the Army Discharge Review Record. 

Army answer. The Army Board for  Correction of Military Records is, by 
statute (10 U.S.C. 1552), composed of civilian members of the Department of the 
Army appointed by the Secretary. Army Regulations 15-185, promulgated in  
implementation of the statute, provides tha t  the function of the Board is to 
consider all  applications properly before it for the purpose of determining the 
existence of a n  error or a n  injustice and to make appropriate recommendations 
to the Secretary of the Army. Such regulations further provide that  the record 
of the proceedings of the Board will be forwarded to the Secretary of the Army, 
who will direct such action in each case a s  he determines to  be appropriate. 
The authority to  correct a military record reposes i n  the Secretary of the 
Army. The Board makes appropriate recommendations i n  each case. 



The Judge Advocate General of the Army exercises no control over the Board 
and has no direct responsibility for  the assignment of members to the Board, 
As presently constituted, the Board consists of 13 civilian employees of the 
Department who, with the exception of the Chairman, serve on a rotating basis, 
i n  addition to their regularly assigned duties. If requested by the Secretary 
of the Army, the Judge Advocate General may nominate a civilian employee of 
his staff to membership on the Board. However, appointment is subject to the 
approval of the Secretary. 

There is no reluctance on the part of the Board to recommend a correction 
of military records to remove a n  injustice notwithstanding that  the Judge 
Advocate General may have a t  some time expressed a n  opinion that  there is no 
legal error in the records. The Secretary of the Army has indeed corrected 
military records in  every instance in  which such action is necessary to remove 
a n  injustice even though prior boards or staff opinions may have held that  the 
action taken in a given case was proper. 

The desire of the Secretary to  correct a military record when such action is 
necessary to correct a n  error or remove a n  injustice is reflected in  the report that 
during the most recent 5-year period, 1957-61, 19.1 percent of the applications 
considered by the Board resulted i n  correction. 

The Army Discharge Review Board is a statutory board (10 U.S.C. 1553) 
which has no connection with the Office of the Judge Advocate General. 
Further, the officers assigned to the Army Discharge Review Board and its 
parent organization, the Army Council of Review Boards, a re  not assigned by the 
Judge Advocate General. The cases which are  reviewed primarily involve 
discharges accomplished by administrative boards, the actions of which are 
noti~eviewed by the Office of the Judge Advocate General. 

With resrect to  questions 9 and 10:  One of the witnesses appearing before 
the subcommittee criticized the Army Board for Correction of Military Records 
because the Beard failed to grant a formal hearing to each applicant. 

Army answer. The Army Board for Correction of Military Records grants a 
formal hearing in all  cases in  which examination of the military records or 
evidence submitted indicates a possibility of material error or injustice. The 
cases a re  prepared by the staff of the Board and a r e  reviewed by a panel of the 
Board to determine whether to grant relief without a formal hearing, to authorize 
a formal hearings, or to deny the application without hearing it. Statistics show 
tha t  during the most recent 5-year period, 1957-61, the Board granted formal 
hearings in  23.3 percent of the cases. The regulations governing the operation of 
the  Board authorize the denial of the a ~ ~ l i c a t i o n  without formal hearine if in- 
sufficient evidence has been presented to indicate probable material e&or or 
injustice (139 Ct. C1.152). 

With respect to questions 9 and 10 : TRe subcommittee has expressed interest 
in t7~e divergent views of the military services concerfiing the power of cor- 
rection boards to expunge the fact of  conviction by court-martial. 

Army answer. Section 207 ( a ) ,  Legislative Reorganization Act of 1946 (60 
Stat. 837), a s  amended (5 U.S.C 191a), authorized the service Secretaries, acting 
through boards of civilian officers, to correct any military or naval record where, 
i n  their judgment, such action was necessary to correct an error or remove an 
injustice. The scope of authority thereby granted to the service Secretaries has 
not been judicially decided. The U.S. Supreme Court has  held, however, that  the 
proceedings, findings, and sentence of a court-martial may not be disturbed by 
a n  appellate tribunal within the same judicial hierarchy ( E x  parte Reed, 100 
U.S. 13 (1897) ; Grafton V. U.S., 206 U.S. 33 (1907)). The military correction 
boards would not appear to  be "appellate tribunals within the same judicial hier- 
archy." 

Article 76, Uniform Code of Military Justice (10 U.S.C. 876), provides, in per- 
tinent par t  : 
"ART. 76. Finality of courts-martial judgments. 

"The * * * findings * * * of courts-martial a s  approved, reviewed, or affirmed 
a s  required by this code * * * shall be final and conclusive, and orders publishing 
the proceedings * * * shall be binding upon all departments, courts, agencies, and 
officers of the United States. * * *" 

The Attorney General of the United States, in  response to  a joint inquiry 
from the Secretaries of War  and Navy concerning the authority of correction 
boards to erase the fact of conviction pursuant to the enabling provisions of 



section 207, Legislative Reorganization Act of 1946, supra, stated, in pertinent 
part : 

"* * * [Slection 207 cannot be construed a s  permitting the reopening of the 
proceedings, findings, and judgments of court-martial so a s  to disturb the con- 
clusiveness of such judgments. * * * 

"The correction of the record * * * may be regarded a s  a n  act of clemency, or 
in mitigation, precisely comparable in  effect to a successful appeal to the Con- 
gress for relief by private act" (40 Ops. Atty Gen. 504, 508 (1947). 

On 29 December 1949, the Attorney General of the United States reaffirmed 
his original opinion (41 Ops. Atty Gen. 8 (1949) ). 

Based upon these rulings by the Attorney General, the Department of the 
Army is of the opinion that  the Army Board for the Correction of Military 
Records, not being a n  appellate body in the courts-martial system, may not 
determine that  the proceedings, findings, and sentences of courts-martial a r e  
null and void. The Board may determine, however, that  a n  injustice or error 
has been effected by the imposition of a particular sentence. The Board, there- 
fore, may legally recommend to the Secrtary of the Army that the results of a 
court-martial sentence be altered. I n  effect, the Department of the Army is of 
the opinion that  the Army Board for  the Correction of Military Records "may 
forgive, but not forget." 

The Department of the Army is aware that  the Comptroller General of the 
United States has stated, in pertinent part : 

"The correction of a person's military record to remove a record of conviction 
of a n  offense under the  Uniform Code of Military Justice is within the authority 
of a board convened under section 207 ( a )  of the Legislative Reorganization Act 
of 1946 * * *" (35 Camp. Gen. 302, 306 (1955) ). 

The Department of the Army is  of the opinion that  the opinions of the Attor- 
ney General of the United States a re  controlling in  this area, the opinion of 
the Comptroller General notwithstanding. 

With respect to  question 11 : Several witnesses appearing before the subcom- 
mittee have questioned the legality of requiring the respondent to show muse 
whg he should be retained i n  the service. One witness has challenged the 
constitutionality of such a procedure whereby the respondent, rather than the 
Government, must bear the burden of proof i n  show cause proceedings. 

Army answer. The placing of the burden of proof on a respondent by requir- 
ing him to show cause for  his retention on the active list of the Regular Army 
(10 U.S.C. 3791) does not contravene the due process requirements of the  
fifth amendment of the Constitution of the United States. By law a respond- 
ent is entitled to a fair  and impartial hearing before a board of inquiry 
(10 U.S.C. 3792(b)).  That  Congress has specifically decided that  a t  this 
administrative hearing the respondent be required to shoulder the burden of 
proving why he should be retained in active service and not ,eliminated because 
of moral o r  professional dereliction (10 U.S.C. 3791) is hear ,  not only from 
the statute itself, but by being underscored in the hearings prior to its enact- 
ment (if recourse to  legislative history is deemed necessary). For example, 
the counsel of the Committee on Armed Services of the House of Representatives 
stated to Subcommittee No. 1 : 

"Mr. BLANDFORD. * * * I think with all  this discussion that  we have here 
on the record now, i t  must be mighty clear that  the subcommittee means that  
the individual officer-make sure we get this down-means tha t  the individual 
offlcer has  the burden of establishing that  he should be retained and if he 
fails to establish that  he should be retained, and if his removal is recommended 
to the Secretary of the Army, that  the Secretary of the  Army may take action 
on the basis of that  recommendation. Tha t  is what is intended" (hearings 
before subcommittee of House Committee on Armed Services on S. 1795, 86th 
Cong., 2d sess., p. 3802 (1960) ). 

Other indications and expressions of this  "explicit," "careful and purposeful" 
action by the lawmakers (see Green v. McEZroy, 360 U.S. 474), appear i n  the 
subcommittee and committee hearings and report (see e.g., hearings before 
subcommittee of House Committee on Armed Services on S. 1795, 86th Cong., 
2d sess., pp. 3674, 3788, 3794, 3801 (1960) ; hearings before House Committee 
on Armed Serviceq on S. 1795, 86th Cong., 2d sess., pp. 3829-3830, 3832, 3834- 
3835 (1960) ; H. Rept. No. 1406, 86th Cong., 2d sess., pp. 12, 13, 21 (1960) ). 

The predecessor statutes to  the provisions of law quoted above show that  
Congress was aware of, and has used, the show cause procedure in the officer 
elimination area for many years. A show cause statute was first enacted in  
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section 11, act of 15 July 1870 (16 Stat. 318). Subsection 24b, National 
Defense Act of 1916 (39 Stat. 166), as added by the Army Reorganization Act, 
act of 1920 (41 Stat. 7731, also prescribed this type of proceeding. Sections 
3781 through 3785 of title 10, United States Code, was a codification of title I 
of the Army and Air Force Vitalization and Retirement Equilization Act of 
1948 (62 Stat. 1081). By subsection 3 ( a )  of the act of 12 July 1960 (74 Stat. 
388), Congress split former chapter 359 of title 10, United States Code, into 
two parts by reenacting an amended chapter 359 to apply to the administrative 
elimination of regular officers for substandard performance of duty and by 
adding chapter 360 to effect the administrative elimination of regular officers 
for moral or professional dereliction or in interests of national security. 81- 
though this administrative procedure has been questioned in the courts on 
several occasions, none of these cases have dealt with the specific question 
posed here. Several of these cases-did make clear that the general procedures 
prescribed were appropriate particularly as  the statutes in question were not 
penal in nature (see Crewy v. Weeks, 259 U.S. 336 (1922) ; Preac7~ v, Weelc.~, 
259 U.S. 326 (1922) ; and Rogers v. United States, 270 U.S. 154 (1926) ). 

In the Administrative Procedure Act (subsec. 7(c)  ), Congress recognized 
that other statutes could and would prescribe that a party other than the 
proponent of an order shall have the burden of proof. Such a case is subsec- 
tion 2b of the Clayton Act, as  amended by the Robinson-Patman Act (49 Stat. 
1526,15 U.S.C. 13(b) ) which provides : 
"(b) Burden of rebutting prima-facie case of disorimination 

"Upon proof being made, a t  any hearings on a complaint under this section, 
that therd has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima-facie case thus made by showing justifica- 
tion shall be upon the person, charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination: Provided, however, That 
nothing contained in sections 12, 13, 14-21, and 22-27 of this title shall prevent 
a seller rebutting the prima-facie case thus made by showing that his lower 
price of the furnishing of services or facilities to any purchases or purchasers 
was made in good faith to meet an equally low price of a competitor or the 
services or facilities furnished by a competitor." [Italic added.] 

This provision is analogous to the burden of proof requirement before the 
board of inquiry. Although subsection 2b, supra, has been interpreted by the 
courts, a t  no time was the procedure requiring respondent to carry the burden 
of rebuttal questioned. (See Standard Oil Co. v. Federal Trade Commission, 
340 U.S. 231 (1951) ; MimeapoZi8 Honeywell Reg. Co. v. Pederal Trade Conz- 
mission, 191 F. 2d 786 (1951) .) 

It does not appear that the show cause procedure is  unfair either in terms 
of the statutory requirement of a fair and impartial hearing (10 U.S.C. 
3792(b) ) or in terms of the due process clause of the fifth amendment of the 
Constitution. Congress has provided that when a board of senior or experi- 
enced officers considers that the records of an officer disclose that he is  unfit, 
then a prima facie case against his retention has been established. Unless 
he can overcome that case, he should be separated. Certainly the records of 
an officer which contain the basic information on his moral or professional 
conduct constitute a reasonable basis for the retention or removal determina- 
tion. If the respondent presents a persuasive case a t  the board of inquiry 
hearing, an  order of retention is  entered and the matter is closed (10 U.S.C. 
3792(d) ). In  each instance, this order is  final. Certainly these procedures 
comport with other traditional ideas of fair procedure. 

Accordingly, it is concluded that because Congress has explicitly provided 
that the officer concerned bear the burden of ~rovine: his fitness for retention, 
there i s  no inconsistency between that statutory requirement and that of the 
respondent's entitlement to a fair and impartial hearing; and that the placing 
of the burden of proof upon the respondent does not contravene the due process 
clause of the fifth amendment. 

Vith respect to question 12: I t  has been suggested by a number of witnesses 
that whenever an?) of tAe services contemplate separating a serviceman with 
any discharge less than honorable or under less than honorable conditions, 
that he be given the option of electing trial by court-martial. On the othev 
Iiand, several witnesses have proposed an administrative procedure which would 
require a qualified law oficer to preside in each case wherein an undesirable 
discharge was contemplated. 



Army answer. Proposed legislation which would provide that  persons dis- 
charged from the Armed Forces who a re  proffered discharges other than hon- 
orable may reject such discharges and receive a court-martial, or if not court- 
martialed, shall be given honorable discharges has been introduced in the 84th, 
86th, and 87th Congresses. The Department of the Army has strongly opposed 
enactment of each such legislative item for  the reasons stated below. 

In  the vast majority of cases wherein undesirable discharges a re  eventually 
issued, trial by court-martial is impractical, if not impossible. For  example, 
the most recent act  or offense which illustrates the member's unfitness may 
not constitute a n  offense over which courts-martial have jurisdiction, or be 
of s d c i e n t  magnitude to  warrant trial, let alone punitive discharge. Such is 
the conduct of the repeated civil offender, the habitual shirker, and others of 
like traits, many of whom have been tried by courts-martial on several occa- 
sions. I t  may not always be possible to eliminate by sentence of court-martial 
those military personnel who have been convicted and sentenced to confine- 
ment in  a State court inasmuch a s  such prosecutions normally would be against 
Department of the Army policy (par. 2, AR 22-12, which provides i n  pertinent 
part, "A person subject to the Uniform Code of Military Justice who has been 
tried i n  a civil court normally will not be tried by court-martial * * * fo r  
the same act or acts." * * *). Likewise, a serviceman who has been convicted 
by a Federal court may not be eliminated by sentence of court-martial con- 
vened to adjudicate the identical act  o r  acts presented to the Federal tribunal 
because of the former jeopardy protections provided by the Constitution. Addi- 
tionally, those service personnel serving in countries which are  parties to  
the NATO Status of Forces, o r  similar agreements, who have been convicted 
by the receiving s tate  and a r e  serving, o r  who have served, sentences to con- 
finement may not be tried again by court-mfartial for  the same offense or  
offenses ( See art.  VII, par. 8, KATO Status of Forces Agreement). 

Nevertheless, such individuals do not merit a discharge under honorable con- 
ditions, o r  a n  honorable discharge which has traditionally represented the 
highest degree of faithful and excellent service to the Nation. Enactment of 
legislation which would dictate a court-martial or honorable discharge in  these 
cases would require that, in  many instances, a n  honorable discharge be awarded, 
thereby attesting to society that  each such individual had served with honor. I n  
effect, the undesirable would be placed in the same distinguished and honorable 

\ category as  the veteran of long, faithful, and exemplary service. By thus detract- 
ing from the position of respect and honor traditionally reserved for recipients 
of honorable discharges, incentive on the part of loyal, well-dishplined and 
otherwise deserving personnel who aspire through their conduct to attain this 
goal would be destroyed. 

One witness expressed the feeling that, in  the absence of an absolute right to 
demand trial, chronic troublemakers should be retained until they get into some 
serious trouble and a r e  then discharged with a punitive discharge. Manifestly, 
the retention of such individuals in the Army would be highly detrimental to  
morale, welfare, and discipline of the Army a s  a whole. 

The assignment of a senior judge advocate to  preside a s  a law officer over each 
administrative proceeding wherein a discharge under other than honorable 
conditions may be adjudged is neither feasible nor desirable. Such a proposal 
would, in  effect, establish two judiciary systems in the Military Establishment. 
One system would include the present courts-martial system; the other system 
would purport to  create judicial hearings to determine merely a n  individual's 
fitness for  service in  the Army. 

The Army would object to a requirement for  a formal judicial hearing to 
determine whether one of i ts  servicemen is fit for continued military service. 
A program whereby a n  employee, prior to his discharge, could demand and 
receive a judicial hearing, presided over by a Federal judge, to  determine 
whether he should be retained a s  a n  employee would be, t o  say the least, unique. 
Furthermore, there appears to  be no justifiable reason for requiring the military 
services to  hold a judicial hearing to eliminate an alcoholic, a homosexual, a 
shirker, or a troublemaker while a civilian employee of other Federal agencies 
can be discharged for  cause upon the recommendation of a grievance board 
which held a n  informal administrative hearing to determine the employee's 
fitness to serve. [No~~.--Pertinent civil service regulations provide merely fo r  
an administrative hearing by a grievance board, a t  which proceeding the civilian 
employee may be represented 'by legal counsel; if the grievance board recom- 
mends that  the employee be discharged for  cause the recommendation is 



forwarded to the employee's supervisor for  approval or disapproval; if the 
supervisor approves the dismissal the head of the Federal agency will review 
the proceeding, but there is no requirement that  a hearing be held or that  the 
employee be given a n  opportunity to rebut the recommendations for dismissal.] 
The Department of the Army questions whether a serviceman who receives a n  
administrative discharge under other than honorable conditions is  thereby placed 
in a worse, o r  better, position in seeking subsequent employment than is a 
civilian employee dismissed for  cause by his employer. 

The Department of the Army has had some experience in providing attorney- 
advisers to preside over administrative elimination cases (see sec. 11, par. 5h (3 ) ,  
AR 635-105, copies of which have previously been furnished the subcommittee). 
This arrangement has not been entirely satisfactory, either from the viewpoint 
of the officers appointed a s  attorney-advisers, o r  from the standpoint of the 
members of the boards of inquiry, inasmuch a s  the proceedings a re  not judicial 
in  nature. The senior Army officers appointed to preside over boards of inquiry 
may be just a s  able a s  any law officer to conduct a fair  and impartial hearing 
into the respondent's fitness for  continued military service because this is truly 
a n  administrative determination and, a s  senior commanders, they have intimate 
knowledge of the types of service personnel required to  perform the Army's 
missions. 

Assuming, arguendo, tha t  a judicial hearing, presided over by a law officer, 
is desirable to make such administrative determinations, the feasibility of such 
a proposal is questionable under the present Army manpower structure. The 
Army presently has 24 senior judge advocates serving a s  law officers. The 
number of Army administrative elimination proceedings held each year would 
require the assignment of some 130 additional judge advocates to sit  a s  presiding 
law officers in  administrative proceedings. This number, of course, is without 
regard to'the number of judge advocates that  might be called upon to serve a s  
counsel before such administrative hearings. 

With respect to  question 22: Beveral witnesses appearing before the subcom- 
mittee have questioned whether the rights and interests of the accused are ade- 
quately protected where the accused enters into a negotiated guilty plea 
agreement with the comening authority. 

Army answer. The negotiated guilty plea is rarely used in inferior courts 
where the accused normally does not have the advice and assistance of legal 
counsel. The Department of the Army response to question 22 of the subcom- 
mittee aide memoire reflects that  less than 1 percent of the guilty pleas entered 
before special courts-martial involve pretrial negotiations on the sentence. The 
accused's offer to plead guilty in return for a n  agreed maximum punishment 
that  would be approved by the convening authoritg upon post t i a l  review is used 
extensively in general courts-martial, where the accused has the advice and 
assistance of legal counsel. 

The following established and accepted policies and procedures i n  the area of 
guilty pleas have been established in the Department of the Army to protect the 
rights and interests of the accused : 

(1)  The offer to plead guilty must originate from the accused and his 
counsel ; 

(2) Unreasonable multiplication of charges to induce the accused to enter 
a plea of guilty is forbidden ; 

(3)  The pretrial agreement is written in unambiguous terms; 
(4 )  The negotiated terms must be scrupulously carried out by the 

Government ; 
(5) The pretrial agreement does not contain any provision whereby the 

accused and his counsel forgo their right to present to the court-martial 
matters in extenuation o r  mitigation of any offense charged ; 

(6) The negotiated plea concerns only the maximum sentence that  will be 
approved upon posttrial review; the defense counsel is completely free to 
fight before the court-martial for a more favorable sentence for  his client 
inasmuch a s  the terms of the pretrial agreement a re  not made known to the 
court members ; 

(7) The law officer, during trial, and i n  a n  out-of-court hearing, will deter- 
mine whether an accused entering a plea of guilty understands the meaning 
of his guilty plea; the law officer will advise the accused of his right to 
withdraw the plea a t  any time prior to sentencing ; the accused's satisfaction 
with counsel is ascertained a t  this time; and, finally, the law officer will 



determine from the accused personally the fact that  the accused is pleading 
guilty because he is, in fact, guilty. The hearing will be recorded, and the 
pretrial agreement, if there be one, will be attached to the record of trial 
as  an exhibit. 

The U.S. Court of Military Appeals, in the case of United States v. Watlcins, 
11 USCMA 611, 615, 29 OMR 427, 431 (1960), made the following favorable 
comments concerning the military's negotiated guilty plea program : 

"In the military service, a practice has been developed which permits a n  
accused to initiate proceedings for leniency in the event he  enters a plea of guilty. 
This consists of an overture to the convening authority to set the maximum 
sentence he will affirm if a plea of guilty is entered. A reading of many records 
in which pleas of guilty have been entered has established a sound base for the 
belief that  this is a salutary procedure for a n  accused. He does not make a deal 
with the tribunal which imposes the original sentence, but he does fix a ceiling 
which is binding on appellate authorities. The convening authority must even- 
tually determine the appropriateness of sentence, and he  gives the accused ad- 
vance information on his views if the accused elects to  confess his guilt. The 
procedure offers the accused a chance to make certain that  his sentence will not 
exceed fixed limits and yet leaves him unbridled in  the presentation of extenuat- 
ing and mitigating evidence a t  the trial. H e  can bring before the court-martial 
members any fact or circumstance which might influence them to lessen the 
punishment and his lot is better if they find appropriateness a t  a lower level 
than the understood maximum. The arrangement with the convening authority 
cannot help but benefit the accused, for  i t  reduces his punishment if a guilty 
plea is  entered from the permissible maximum set by law. Certainly that  proce- 
dure does not smack of compulsion. 

"It is  feared by some that  this procedure may work to the disadvantage of the 
accused, but I assert experience shows to the contrary. It is not unlike the 
well-established civilian practice, but it is more beneficial to the accused. It is 
generally known that  in civilian courts the great bulk of criminal cases is 
disposed of by pleas of guilty after some discussion between the defendant and 
his counsel and the prosecuting attorney. The latter frequently makes some 
commitment a s  to the sentence he will recommend or as  to  other charges o r  
prosecutions he will nolle prosequi. I f  such a practice were discouraged, there 
would be little incentive for a guilty man to confess his error and seek clemency 
a t  the hand of the judge. I n  the military, the same principle should be appli- 
cable, and in the end justice would be harmed if accused persons could not be 
assured of some clemency if they plead guilty. * * *" 

With respect to  questions 26 and 27 : One witness intimated that the qualifi- 
cations f o r  boards of  review membership were la@, citing the fact that captains 
and, occasionally, lieutenants have served as bawd members. 

Army answer. No company grade officers have been assigned a s  board of re- 
view members since February 1957. Records show that  prior to that date, for  
very limited periods, one captain and one lieutenant acted a s  board members. 
The captain served for about 15 days, and the lieutenant served for about 21 
days. Other company grade officers have served a s  administrative assistants to 
the boards, but even this practice ceased 3 years ago due to a shortage of per- 
sonnel. For the past several years, members of boards of review have been 
predominately in the grade of full colonel. At the present time, there a r e  seven 
full colonels and three lieutenant colonels serving a s  board members. 

With respect to question 27: Criticism has been made of the fact that the 
board of  review chairman prepares eficiency reports olz the other board m e m  
bers. Some concern has been ercpressed as to  whether the junior members of  
the board of  review are completell~ free of ang undue influence of the board 
chizirman. 

Army answer. As has been stated i n  previous replies to  this question, 11 years 
of experience have disclosed no instance of undue influence having been exer- 
cised by the chairman of the board because of his efficiency reporting authority. 
In order to remove, however, any suggestion or even the appearance of the pos- 
sibility of improper influence, the Judge Advocate General of the Army has 
directed that  the following system of efficiency reporting of members of boards 
of review be effective on March 21,1962 : 

( a )  All members of the boards of review will be rated individually by the 
Assistant Judge Advocate General. 

( b )  On all such reports, the Judge Advocate General, personally, will be the 
endorsing officer. 



With respect to qnestioii 28: One witness testified that We did not believe that 
the boards of review helped the accused substantially and recommended their 
elimination. 

Army answer. Statistics furnished by the Army in i ts  original answer to  this 
question do not support this conclusion. For fiscal year 1961, boards of review 
disapproved or dismissed findings of guilty in  59 cases. These decisions were 
based, in practically every instance, upon the law of the case as  viewed by the 
boards, and not upon their factfinding powers. I n  the same fiscal year, boards 
of review modified the sentence i n  301 additional cases. Most of these modifica- 
tions were based upon the factfinding powers of the boards. The point is that  
boards of review have taken action in 360 of 1425 cases reviewed by them, based 
upon the law or facts of the case, all  of which enured to the benefit of the 
accused. 

Question. Reference i s  made to testimony before t l ~ e  subcommittee to the 
effect that Army enlisted personnel are not aware of  the adverse consequences 
of a discharge under less than honorable conditions at the time they waive theiv 
right to an  ad&inistratise hearing before a board of oficers convened to deter- 
mine their fitness for continued military service. 

Army answer. Paragraph 571 (2 ) ,  Army Regulations 635-206, dated April 8, 
1959 (copies of which have previously been furnished to the subcommittee), 
provides : 

"(2)  Waive his right to board action (in which event he will be required to  
submit a signed statement (fig. 1) which will become a permanent record in his 
individual personnel records) ." 

Paragraph 4, figure 1, Army Regulations 635-206, supra, provides: 
"4. I further understand that  if a n  Undesirable Discharge is issued to me that  

such discharge will be under conditions other than honorable; that  a s  a result 
of such discharge I may be deprived of many or all  rights a s  a veteran under 
both Federal and state laws and that  I may expect to  encounter substantial 
prejudice in  civilian Life in  situations where the type of service rendered i n  any 
branch of the Armed Forces or the type of discharge received therefrom may 
have a bearing." 

While a similar statement is not provided for in  Army Regulations 635-208 
and 635-209, many commanders have incorporated the cited Army Regulations 
635-206 statement into Army Regulations 635-208 and 635-209 proceedings to 
insure that the serviceman is aware of, and acknowledges that  he has been ad- 
vised of, the disabilities that  may attach to a discharge issued under other than 
honorable conditions. 

Question. W i t h  respect to predisclrarge cozrnseling, reassignment, and re- 
kabilitative efforts: A witness has stated that in no case involving administra- 
t ire  discharge is  predischwge counseling, reassignment, or other rehabilitative 
eflorts required by any regulation and certainly not by statute. 

Army answer. Threaded throughout the Army Regulations governing admin- 
istrative discharges a re  instructions to the effect that  soldiers will not be ad- 
ministratively discharged unless i t  is  clearly established that reasonable efforts 
to  rehabilitate or develop the individual a s  a satisfactory soldier have failed and 
that  further effort is unlikely to succeed. Furthermore, each commander's re- 
port wherein a n  other than honorable discharge is recommended must contain 
a full description of the attempts to rehabilitate the individual. Such reports 
must also contain statements a s  to whether the individual has been given varied 
assignments and duties under different officers and noncommissioned officers, in  
a different unit or organization, and the time spent in  such status. Additionally, 
the report of psychiatrist or medical officer always contains a n  evaluation of the 
probable effectiveness of further rehabilitative efforts. 

These data a re  made a part of the record in  each case and a r e  given full 
recognition by the board of officers appointed to hear each case. 

Question. W i t h  respect to Congressnzan Doyle's testimony appearing on page 
607 wkick reads, " I n  determining the acceptability of sucl~ applicants for re- 
enlistment these lads had no reasonable opportunity to reenlist even." 

Army answer. .The Adjutant General, within the Department of the Army, 
is  authorized to process applications for reenlistment in the Regular Army of 
former Army personnel having other than honorable discharges. The decision 
to reenlist personnel of this type is determined after complete review of existing 
records of the individual concerned. Included in this review is a n  evaluation of 



the nature, seriousness and circumstances surrounding the offense or conduct 
for which previously discharged, age and military experience a t  the time of 
commission of the offense, o r  offenses, civilian background, employment records, 
and general reputation in the civilian community before and after military 
service. Coordination with the office of the Provost Marshal General is made 
in each case involving a punitive discharge to determine whether favorable con- 
sideration is warranted in relation to those individuals currently being restored 
to duty for similar offenses. Final action taken on cases which appear t o  war- 
rant favorable consideration involves a n  investigation by field agencies con- 
cerning conduct, employment habits, and standing of the individual in  the com- 
munity in which he resided subsequent to his release from the Army. 

Prior to August 1957 this program produced very few reenlistments. How- 
ever, subsequent to a policy change which required certain applications to be 
reviewed a t  Headquarters, Department of the Army, considerable improvement 
was noted. Statistics relating to the application of this policy follow: 

Actions on applications for waiver o f  less than Aonorable d.ischarge 
( f o r  purpose op reenlistment) 

I April tthou%h June 1957 only. 
3 1st half. 

No~~.-Percentage approved: Prior to August 1957, 0.45; since August 1957,34.?3. 

Fiscal 
year 

1957 1- . .  
1 9 5 8  
1959 - -  
1 9  - -  
1961 -.----- 
1962?----- 

Question. The subcommittee has expressed interest in the Department o f  the 
Army policy concerning the administrative elimination of service personnel 
pursuant to the provisions of Army Regulations 635-206 because of conviction of 
a felong-type offense by a Givil court where the individual appeals 7~is  civil 
conviction. 

Army answer. Section 111, paragraph 21, Army Regulations 635-206, dated 
April 8,1959, provides : 

"21. APPEALE. An individual shall be considered a s  having been convicted or  
adjudged a juvenile offender even though a n  appeal is pending or is subsequently 
filed. The discharge or recommendation for discharge, however, will not be 
effected or submitted until the individual has indicated in  writing that  he does 
not intend to appeal the conviction or adjudication a s  a juvenile offender, or until 
the time in which a n  appeal may be made has expired, whichever is the earlier, 
or if a n  appeal has  been made, until final 'action has been taken thereon." 

1 Question. One of the witnesses appearing before the subcommittee has ques- ' tioned the extent to which Army line officers are educated in the general area of 
mili tmy law. , 

Army answer. It is the aim of the Army to provide line officers with a s  much 
training i n  military law a s  possible, consistent with limitations of the Army's 
missions, budget, and academic schedules. Cadets in  their second year a t  the 
U.S. Military Academy receive 90 hours of general legal training, one-half in  
elementary constitutional and criminal law, the other half in evidence and mili- 
tary law. The course comprises 5 semester hours of academic study, and is a 
major part  of the curriculum of the cadet a t  the Academy. Senior ROTC stu- 
dents receive 15 hours of training in military law. The course is, of necessity, 1 introductory in nature, but the students a r e  oilered the opportunity to gain a 
basic understanding of the essential features of the Uniform Code of Military 
Justice and some knowledge of how a case is handled. Students a t  officer candi- 
date schools receive 12 hours training i n  the field of military law and justice. 

One of the highest level Army service schools, the Command and General Staff 
College, Fort Leavenworth, Kans., devotes 8 hours to the subject of military 
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justice. A substantial portion of this training is devoted to the education of the 
student officers regarding the recognition and prevention of "unlawful command 
influence," a s  defined by the U.S. Court of Military Appeals. The remainder of 
the course concerns problems mcountered in the exercise of investigative and 
t r ia l  jurisdiction over (1) members of the  Armed Forces who commit offenses 
cognizable under military and civilian law, and (2) other persons who commit 
offenses within the limits of a military installation. The various branch schools 
of the Army; e.g., Infantry, Adjutant General, etc., also conduct courses in mili- 
tary justice. 

Almost every Army officer who holds a responsible line or staff position has a t  
some time received formal instruction in military law. 

Question. One witness appearingzg, qefore the subcommittee has questioned the 
Army's nonuse of speciaZ courts-marha1 to impose bad conduct discharges. 

Army answer. The Army practice is designed to insure that  in those instances 
where trial by court-martial may result in  the imposition of a punitive discharge, 
the serviceman is fully protected. The presence of a law officer and qualified 
legal counsel guarantees maximum protection of the accused's rights. While the 
A n  Force apparently does provide qualified counsel, information furnished by 
the Navy indicates that  legally qualified counsel a r e  not ordinarily furnished 
for  trials by Navy special courts-martial. Further, the president of a special 
court-martial is not normally a lawyer, and he cannot be expected to provide the 
accuracy, control and judicial temperament which should guide judicial proceed- 
ings which may result in punitive separation of the accused. 

In  addition to a shortage of legally qualified personnel in the Army to protect 
fully a n  accused who may be given a punitive discharge by special court-martial, 
there is a severe shortage of trained court reporters to record verbatim the pro- 
ceedings of courts-martial. The tremendous number of Army troops overseas, 
where this shortage of reporters is aggravated by a lack of qualilied contract 
civilian reporters who may be available in  CONUS, compounds the problems in 
the Army. 

There is no factual evidence to support the implication (p. 963, hearings of 
Subcommittee on Constitutional Rights) * tha t  commanders i n  the Army utilize 
the special court-martial and subsequent Board action to effect separation un- 
fairly or improperly in  instances where the other services might utilize a special 
court-martial with authority to impose a bad conduct discharge. 

The statement that,  "The Army passed a regulation which said no Department 
of the Army funds could be used for a reporter before a special court-martial," 
is incorrect. The Regulations (AR 22-145) state that  the Judge Advocate Gen- 
eral, acting for the Secretary of the Army, will consider, and issue or withhold, 
authorization for appointment of a reporter for trial by special courts-martial. 
No funding restrictions for hire of reporters for  special courts-martial a r e  con- 
tained in these Regulations. 

The statement has been made, "You may send a case before a special court- 
martial without the fear  of reversal if something improper occurs. * * *" Legal 
review of special courts-martial records of trial not involving a n  imposed bad 
conduct discharge is provided for in  article 66(c) ,  Uniform Code of Military 
Justice. I n  the Army, such review must be accomplished by a judge advocate. 
There is no evidence to indicate that  this statutory requirement for legal review 
is  ignored or improperly conducted. 

Question. One of the witnesses appearing before the subcommittee cornmente8 
on a provision of the Department of Defelase's proposed legislation commonly 
referred to as  the B bill. H e  felt the legislation derogated the right of a n  
accused, who requests trial before a single officer (law oficer) court, to know 
the identity of such law oficer. 

Army answer. The B bill provides that  a n  accused may be tried by a general 
court-martial consisting of "only a law officer if, before the court is convened, 
the accused, knowing the identity of the law officer, and after consultation with 
counsel, requests in writing a court composed only of a law officer and the con- 
vening authority has consented thereto." The same provision prevails with 
respect to special courts-martial composed only of a law officer "unless otherwise 
prescribed by the Secretary concerned in the case of accused persons who demand 
trial by court-martial in  lieu of punishment under section 815 (art. 1.5) ." The 
latter provision was considered necessary by the services for several reasons. 

*References are to the original transcript of hearings. 



Nonjudicial punishment under the provisions of article 15 is  designed for the 
disposition of minor offenses. Under present procedures if a n  offender refuses 
to accept nonjudicial punishment and demands trial by court-martial in lieu 
thereof he may tried by a summary court-martial without his consent. This 
is a single officer court, whose identity is not necessarily known to the accused, 
and who, only infrequently, is trained i n  the law. The B bill insures that  if he 
is tried by a single officer court in lieu of being punished under article 15, that  he 
will be afforded trial before a legally qualified officer. The fact that  a n  offender 
could delay ultimate dispostion of his case because the "judge" is  not personally 
acceptable to him is without precedent for the disposition of minor infractions 
in either military or civil law. 

~ h g g r a n t  of secretarial authority in this area is  considered necessary in  order 
to  provide for  the prompt and fair  disposition of minor offenses when trial is 
demanded in lieu of nonjudicial punishment. 

Question. The  subcommittee has expressed an, interest in the legality of  
searches of property which is  located in a foreign country and i s  owned, used, 
or occupied by persons subject to the Uniform Code of Military Justice. 

Army answer. I n  general, the search of a dwelling is illegal unless authorized 
by a warrant which meets the requirements of the fourth amendment of the 
Constitution. Accordingly, a military person's offpost dwelling-located i n  the 
United States-may not lawfully be searched without a warrant. 

With respect to searches of offpost military housing situated in a foreign 
country, the U.S. Court of Military Appeals has, i n  pertinent part, held: 

"* * * [Tlhe unqualified doctrine that  a n  American warrant must constitute 
the  foundation for  a legal search can scarcely apply outside the United States, 
i ts territories and possessions-for no American court is available and em- 
powered to issue warrants overseas. * * * [ I l n  light of the palpable overseas 
inapplicability of the  usual requirements of a search warrant issued by a com- 
petent American court-and of Rule 41, Federal Rules of Criminal Procedure- 
Federal courts have consistently refused to invalidate such searches by reason 
of the want of such authority. I n  these circumstances the test is simply one of 
reasonableness" (United States v. Deleo, 5 USCMA 148, 17 CMR 148 (1954) ). 

Paragraph 152, Manual for Courts-Martial, United States, 1951, sets forth 
examples of searches which a re  considered to be lawful for  the Military Estab- 
lishment. The fifth such example, in  part,  reads a s  follows : 

"A search of property * * * which is located * * * in  a foreign country 
* * * and is  owned, used, or occupied by persons subject t o  military law 
* * *, having jurisdiction * * * over personnel subject to military law * * * 
in  the place where the property is situated." 

A search of the offpost non-Government quarters of a member of the Military 
Establishment i n  a foreign country is legal, notwithstanding the absence of a 
warrant, if the provisions of paragraph 152, Manual for  Courts-Martial, United 
States, 1951, are observed, and if the search is otherwise reasonable. 

Question. Beveral witnesses appearing before the  subcommittee have advo- 
cated the  establishment of a separate defense counse2 corps in the  Armed 
Forces. 

Army answer. The feasibility of establishing a separate defense counsel corps 
has been the subject of careful study in the Office of the Judge Advocate Gen- 
eral on several occasions since 1957. The opinions of those who have studied 
the problem a r e  substantially in  accord that  the suggested program is neither 
feasible nor desirable. 

Some sources believe that  a separate defense counsel corps would eliminate 
any vestige of unlawful influence by the staff judge advocate and convening 
authority. It is submitted, however, that  incidents of unlawful influence, 
whether intended or otherwise, a re  so extremely rare  in  the services that  this 
factor alone would not justify specialized assignments 'of numerous judge 
advocates, thereby denying to such officers opportunities for gaining other mili- 
t a ry  legal experience. 

Any program of this nature would necessarily involve assignment of judge 
advocates to defense counsel duties for  a minimum of 3 years. While such a n  
assignment may be attractive to the average officer for  a year or so, i t  is not 
difficult to  visualize that  specialized duty of this type might become tiring and 
repetitious for many. More mature and experienced officers would be under- 
standably reluctant to serve in  a specialized corps of this type for protracted 
periods of time. Most officers would certainly prefer to  develop themselves in  
other fields of military law while gaining, a t  the same time, trial experience 
a s  a prosecutor as  well a s  a defense counsel. 



DEPARTMENT OF T H E  ARMY-SUMMARY O F  FACTS AND LEGAL 
ISSUES 

Beard v. Xtahr (U.S. District Court for  the District of Columbia, civil action 
No. 3528-61, a s  yet unreported) (1961) 

Pacts 
Beard, a lieutenant colonel in  the Regular Army, was processed by the Army 

for elimination by reason of misconduct. The action taken against him was 
pursuant to 10 U.S.C. 3781 through 3797, a s  amended. Jus t  prior to  his dis- 
charge he brought action i n  Federal court to enjoin the Secretary of the Army 
from discharging him. I n  all respects this case was similar to that of Ledford 
v. Brucker, civil action No. 3583-59, U.S. District Court for the District of 
Columbia, unreported. The plaintiff alleged tha t  the Army administrative 
boards did not grant him the rights of confrontation, cross-examination and 
other trial-like procedures. He, therefore, claimed tha t  he  was deprived of 
certain rights without due process of law, in  violation of the S t h  amendment 
to the Constitution. The plaintiff had approximately 19 years of service a t  the 
time he brought this action. Because the unconstitntionality of a Federal 
statute was alleged, the action was heard before a three-judge Federal district 
court, which would permit a n  appeal direct to the Supreme Court of the United 
States. 
Issues 

1. Did procedures used by the Army board deprive plaintiff of due process 
of law a s  guaranteed by the fifth amendment t o  the Constitution? 

2. If so, were the Federal statutes under which the Army proceeded unconsti- 
tutional? 
Held 

The statutes involved a re  constitutional. Administrative due process does 
not require trial-like procedures and does not guarantee a n  individual the consti- 
tutional rights of cross-examination, confrontation, etc. An i m p r t a n t  portion 
of the court's opinion reads a s  follows : 

"If unbridled and unlimited power to dismiss officers is inherent in the 
President unless limited by acts of Congress, it follows a fortiori that  such 
statutory restrictions and administrative procedures a s  may be imposed or 
created by Congress, a re  not subject to the limitations of the Bill of Rights or 
any other constitutional provisions." 

N~TE.--A~ appeal has been filed in this case to the Supreme Court of the 
United States, and the appeal has  been docketed. The case is presently awaiting 
decision on the Government's motion to affirm the decision of the lower court. 

Davis v. Ntahr, 293 F. 2d 860 (1961) (U.S. District Court for  the District of 
Columbia) 

Pacts 
Davis was inducted into the Army in 1950. He was relieved from active 

duty in 1952 and transferred to  the Ready Reserve. I n  the ordinary course his 
obligated period of service would have expired i n  September 1957. In 1956, The 
Adjutant General sent Davis a letter which alleged that  prior to induction Daris 
had engaged in subversive activities; that  while on active duty he had made 
false statements regarding his preinduction activities, and had also made sub- 
versive statements; and that  following his relief from active duty and while 
a member of the Ready Reserve, Davis had falsified a statement of personal 
history. He had refused also to answer inquiries in  the course of a n  official 
investigation. The letter stated that  allegations not explained or  refuted might 
be taken a s  admitted and that  Davis was entitled to  a hearing before a "field 
board" a t  which he could submit evidence. A field board hearing was requested 
and held. Davis appeared and was represented by counsel. He introduced no 
evidence and made no attempt to refute the allegations. The Army called no 
witnesses. The board made findings of fact and recommended a n  undesirable 
discharge, which was issued on April 2, 1957. On appeal to  the Army Discharge 
Review Board, the characterization of the discharge was changed to <'General, 
under honorable conditions." A further appeal to the Army Board for  Correc- 
tion of Military Records was unsuccessful. I t  should be noted that Davis' pre- 
induction conduct was not considered in reaching the final decision a s  to the 
type of discharge. Davis then filed in  the district court a suit to have the 



discharge declared void and for a n  order that  a n  honorable discharge should 
be granted. 
Action, in lower court 

Defendant's motion for  summary judgment was granted. On the first appeal 
the court of appeals vacated the judgment and remanded for  a determination 
whether the military tribunals had considered preinduction activities. Davis v. 
Brucker, 275 F. 2d 181. After the remand the finding of the field board and 
the affidavit of the Chairman of the Board for Correction of Military Records 
mere introduced, and the Government's motion was again granted. Davis again 
appealed. 
Issues 

1. Did the Secretary of the Army have statutory authority to issue Davis a 
general discharge, under honorable conditions, on the basis of his activities and 
conduct in the Ready Reserve a s  well a s  on the basis of his conduct on active 
duty ? 

2. Whether appellant mas denied due process of law even though he was 
advised in detail of the allegations and  given a hearing before a field board of 
inquiry, where he was represented by counsel and given a n  opportunitg to offer 
testimony and evidence, but was not permitted to confront and cross-examine 
the persons who had given information to the Army? 

3. Whether the issuance to  appellant of a general discharge infringed upon 
his rights under the first amendment? 
Held 

Choosing not to  decide the constitutional question, the court held that  the 
Secretarg of the Army has no authority to  issue a less than honorable discharge 
to a n  inactive reservist, either for  his failure t o  disclose preinduction subversive 
associations (actually falsification) or, without granting him the privilege of 
confrontation, fo r  utterance of derogatory remarks against the Army while 
serving on active duty. The court took the position that preinduction conduct, 
under the E a r n o n  v. Brmker  principle, is  irrelevant matter. In  Harmon v. 
Brucker, the Supreme Court ruled that  discharges must be based upon a n  in- 
dividual's activities and military record while on active duty. In  the opinion 
of the Court of Appeals, the Secretary of the Army had no authority to consider 
the individual's failure to  disclose these matters the basis for  a "derogatory" 
discharge because it thereby circumvented the prohibition of the Hal-mon deci- 
sion. With regard to the denial of confrontation, the court said that  the denial 
of this right is  so prejudicial that  it must be explicitly authorized by Congress. 

Olenick v. Brucker, 273 F. 2d 819 (1960) 
Pacts 

Plaintiff was discharged from the Army Reserve a s  a security risk with a n  
undesirable discharge. Action mas taken pursuant to 10 U.S.C. 1163(c) (1) .  
The A m y  administrative boards considering plaintiff's case had utilized classi- 
fied evidence. After exhausting his administrative remedies, the plaintiff 
brought action in Federal court for  a declaratory judgment to the effect that  he  
was entitled to a n  honorable discharge because the procedure used against him 
deprived him of due process of law a s  guaranteed by the fifth amendment to  
the Constitution. 
Action in lower court 

The =strict Court granted Government's motion for  summary judgment on 
the theory that no constitutional issue was involved. 
Issues 

Did the Army's administrative procedures deprive plaintiff of due process 
of law? 
Held 

The constitutional issue need not be decided. The provisions of 10 U.S.C. 
1163(c) (1) require the approved findings of a board of officers prior to the  
issuance of an undesirable discharge in  a case of this type. It is  not clear from 
the record whether such findings were in fact made; therefore, the case is re- 
manded to the district court to  determine this issue. In  the absence of such 
findings being filed in  the district court, that  court cannot properly perform i ts  
function of judicial review. 



NOTE 1. Counsel for the plaintiff did not plead or argue the lack of findings 
issue but proceeded solely on the constitutional issue. 

NOTE 2. After remand to the district court, board findings could not be pro- 
duced. The specific findings were informal in nature and had been destroyed. 
The district court then held that plaintiff had been discharged from the Army 
but the characterization of his discharge a s  undesirable was null and void. 
The Army subsequently held another administrative hearing, made specific find- 
ings and characterized Olenick's discharge again as undesirable. Olenick has 
not as  yet returned to the courts. 

Ledford v. Brucker, civil action No. 3583-59 
Facts 

The plaintiff, a lieutenant colonel in the Regular Army, was recommended for 
discharge from the Army because of misconduct. The action was taken against 
him by administrative boards convened pursuant to title 10, United States Code, 
sections 3881, 3782, 3783 and other related statutes. Just prior to his discharge 
he brought action in Federal court to enjoin the Secretary of the Army from 
discharging him. He alleged that the Army boards did not grant him the rights 
of confrontation, cross-examination and other trial-like procedures. He there- 
fore claimed that he was being deprived of certain rights without due process 
of law, in violation of the fifth amendment of the Constitution. The plaintiff 
had approximately 19 years of service a t  the time he brought this action. By a 
series of motions, restraining orders and other legal delays, which included a 
mandamus action in the Supreme Court against the Federal district judge, he was 
able to postpone any decision in this case until he had acquired 20 years of active 
duty service and was able to voluntarily retire from the Army. After his re- 
tirement the case became moot and was dismissed without any legal issues 
having been decided. 

Nw~.-This case involved the right to discharge, whereas previous cases 
dealt solely with the right to characterize a discharge. 

Harmon v. Brucker, 335 U.S. 579 (1958) 
Facts 

Plaintiff was given a general discharge for security reasons. This action was 
taken pursuant to the recommendations of an administrative board which con- 
sidered plaintiff's action prior to induction into the Army and also utilized 
classified evidence. Plaintiff exhausted his administrative remedies and then 
brought action in a Federal court for a declaratory judgment to the effect that 
the Secretary of the Army had exceeded his statutory authority and plaintiff 
was entitled to an honorable discharge. 
Action, in Zower court 

The district court and circuit court of appeals held they had no jurisdiction 
to consider this complaint. 
Issues 

1. Did the Federal courts have jurisdiction to hear the case, and if so did the 
Secretary of the Army exceed his statutory authority by considering plaintiff's 
preinduction activity as  a basis for characterizing his discharge a s  less than 
honorable? 

2. Did procedures used by the Army board deprive plaintiff of due process of 
law a s  guaranteed by the fifth amendment to the Constitution? 
Held 

1. The court need not decide the constitutional issue in order to dispose of the 
case. 

2. The Federal courts have jurisdiction to review the administrative decisions 
of the Secretary of the Army when he acts pursuant to statute. The courts 
have the duty of construing the statute and determining whether the statutory 
authority has been exceeded. In  this case the Secretary of the Army exceeded 
his statutory authority by considering plaintiff's preinduction activity as a basis 
for characterizing his discharge. 



Qentila v. Pace, 193 F.  2d 924 (1951) 
Facts 

Plaintiff mas inducted into the Army in 1942. H e  went absent without leave 
in  1943 and returned in 1944. H e  was found to have a mental problem upon 
his return to duty. He was given a dishonorable discharge for absence without 
leave and physical unfitness (mental condition). He was not tried by court- 
martial nor did he appear before a n  administrative board. H e  made applica- 
tion to the Army Discharge Review Board and was denied relief. Plaintiff 
brought action for mandatory injunction against the Secretary of the Army for 
the issuance of a n  honorable discharge or  a medical discharge. 
Issues 

Did the court have jurisdiotion to review administrative decisions of the Sec- 
retary of the Army pertaining to discharges? 
Held 

The court has  no jurisdiction to review this type of case. Statute relating to 
Army Discharge Review Board placed final authority in  the Secretary of the 
Army and did not provide for  judicial review. Further, the Administrative 
Procedures Act (5 U.S.C. 1009), does not permit judicial review of this type of 
case. 

DEPARTMENT O F  T H E  NAVY ANSWERS TO 
SUBCOMMITTEE QUESTIONNAIRE 

Separations1 from active dutu. 0.8. Navu 

Fiscal year Honorable General Bad con- Undesir- Dishonor- Total 1 I 1 duct / able 1 able / 

1 Separations consists of those discharged or released from active duty. 
a Discharges only. Total separations not available. 

Character o f  discharge or s e ~ v i c e  o f  enlisted personne2 of  the active forces 

Character of discharge or service Retirement Discharges 1 Service: 
(all types) and releases Aggregate I l l  

Fiscal 
Hc 

year 1952: 
norable-. - -- --- -. . . . -. - - --------- -. - - - - - - - - - - - ----- - --- 

Ueueral (under honorable conditions) -..-.---------------- 
Undesirable.. .---.- -- -- -. ------------- - - - - - - -- - - - - - - - - -  
~ a d  conduct a -.-....-....-.___------------------------ 
Dishonorable 2 _---------..--. .-------..----.-------------- 

2,608 
-------------- 
------------_- 
.-----------.- 
---__-----.... 

130,829 
5,663 
2,439 
1,893 

170 

133,437 
5,663 
2,439 
1,893 

170 
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Churacter of discharge or service of enlisted personnel of the active foxes-Con. 

Character of discharge or service Retirement Discharges 1 
(all types) and releases I I 

Fiscal year 1953: 
............................................... Honorable- 

................................... General (under honorable conditions) 
........................................................... Undesirable- 
......................................................... Bad conduct 2. 

Dishonorable 2 .---.-.-------.--.------.-- 

Total-. ................................................. 

Fiscal year 1954: 
Honorable- ............................................. 

................................... General (under honorable conditions) 
.......................................................... Undesirable-. 

Bad conduct z-._ --------------------------------------,- 
Dishonorable 2 --.--._-----------.-------..----.-- -.------- 

2.858 

--..------._-- 

Total ------------.----.-.-------.--.----..-----.----.--- 

Fiscal year 1955: 
Honorable-- .--..- --- -- - - - --.--..---- - - -..- --.---. -.- ----. 
General (under honorable conditions)--- ................................ 
Undesirable - - - - - - -- - -  . .  - - - - - - - -  - - - - - - -  

.......................................................... Bad conduct 2 
Dishonorable 2 ....................................................... 

Total ................................................... 

................................................... Total 1 5,805 1 218.980 

145,497 
3,270 
2,863 
3,112 

75 

2,858 

3,991 

._._----_----- 

..---.----..-- 

Fiscal year 1956: 
Honorable ................................................ 
General (under honorable conditions). .------------------- 
Undesirable -.--- ---- ------ ------ -..---- - -------- -- - -----.- 
Bad conduct 2. ......................................................... 

.......................................................... Dishonorable 2 

154,817 

139,132 
4,986 
3,867 
4,013 

68 

3,991 

5,296 

_ - --- - - -_  -_ .. - 

5,296 

152,066 

208,739 
12,126 
3,529 
3,127 

76 -- 
227,597 

5,805 
._--_-.__--_-- 
- -----.---- --- 

Fiscal year 1957: 
Honorable. ......................................... ---L 
General (under honorable conditions) ---.---.---.----- ---- 

............................................................. Undesir%ble 
.......................................................... Bad conduct 2 
.......................................................... Dishonorable 2 

205,309 
9,219 
2,540 
1,846 

66 

Total ---------------------.------------------.---------- 

Fiscal year 1958: 
Honorable -. ---- ------------------- --- - - - ----------- - - - --- 

................................... General (under honorable conditions) 
Undesirable ----. . -- -.-------- ---- - - ----- ------------ -- ---- 
Bad conduct 2 -  ........................................................ 

.......................................................... Dishonorable 2 

Total- -----.-------------------------------------------- I ll. 470 j 142,889 

5,379 
.----_--.-._-- 

Total ................................................... 

Fiscal year 1961: 
Honorable ................................................ 
General (under honorable conditions) .-.------------------ 

............................................................. Undesirable 
Bad conduct 2 .-..---------.------------------------------ 
Dishonorable 1 ..-.-----------.---------------------------- 

Service: 
Aggregate 

136,950 
5,431 
3, 882 
2,22€1 

50 

5,379 

5,816 

-- -- .-- --- --.- 

1 Includes discharged for immediate enlistment or reenlistment and discharged from enlisted status to 
accept commissions. 

2 Discharges approved on appellate review. 

148,533 

172.598 
6. 901 
4,259 
2,784 

40 

10.348 

11,4iO 
.------------- 
-------------- 
-------------- 

143,549 

132,520 
5,866 
2,972 
1.521 

10 



U.S. Marine Corps-Relected discharges and average enlbted strength, 
fiscal years 1950-61, inclusive 

I I 

Fiscal year 
Discharges 

honorable aGd 
general 1 (un- 
suitability) 

I 

1 Total general discharger 

Releases, 
honor- 

able and 
general 

rota1 dis 
charges 
and re- 
leases, 
honor- 

able and 
general 

Discharges 

Undesir- 
able dis- 
charges 

discharges 

3r 1960,2,667; 1961,2,233. Figures 1950-59not available. 

rota1 dis, 
charges 
and re- 
leases 

:all types: 
and re- 
tirement 

34,484 
28,237 
42,925 
42,514 
62,206 
57,427 
70,811 
76,381 
58.571 
66,765 
55,140 
33,072 

U.S. Marine Corps-Character of discharge or service of enlisted personnel of the  
active forces 

Character of discharge or serrice 

Fiscal year 1961: 
I n r a b l e  ................................................ 
General (under honorable conditions) ................................... 

........................................................... d e s i r a b l e  
Bad conduct 8 .......................................................... 
Dishonorable 5 .......................................................... 

Total ................................................... 

Average enlisted strength, 161,230. 
Fiscal year 1060: 

Ronorable ................................................ 
................................... General (under honorable conditions) 

Undesirable ............................................................. 
Bad conduct 6..- ....................................................... 
Dishonorable  ........................................................ 

11.513 

1,513 

Total ................................................... 

Average enlisted strength, 156,470. 
Fiscal gear 1959: 

Honorable ................................................ 
General under honorable cond~tions, unsuitability) 
Undesir&le ................... '-: .................. ::IIIrI 

.......................................................... Bad conduct 5 
Dishonorable 6 ........................................................ 

Total -.---. .- -- ---.-.---- ---- ---.-.-- -- -----.---.------- 

Average enlisted strength, 182,810. 
See footnote a t  end of table. 

a 1,819 

-4verage enlisted strength, 168,794. 
Fiscal year 19558: 

Honorable- ---. - - - - --- ------- - -----. - -.- -- ----- .------ ---- 
General (under honorable conditions, unsuitability) ------ 

........................................................ Undesirable-.. 
Bad conduct 6- -. .---~.-----.--------------------- 
Dishonorable 6 .......................................................... 

Total- - ---- -- - - --- - ------- - - --. -- - - - - - - -- - - - - -- -- - - - ---- 
Average enlisted strength, 177,136. 

Fiscal gear 1957: 
Honorable ----. . ----- -- ---- - ----- ---- - -- --- --- ------------ 
General (under honorable conditions, unsuitability) ..----- 
U n d e s i r a b l e  
Bad conduct 6 .......................................................... 
Dishonorable 8 --------------- ---- ------------- ------- ----. 

Total -.-------------------- ------- ---------- - ----------- 

8 29,074 
4 2,233 

1,604 
572 

9 

31,559 

1,819 

a 1,207 

~ ~ ~ ~ I ~ ~ I I I I I I I  

I ,  207 

.............. 

.............. 

.............. 

.............. 

.............. 

33,072 
- 

8 50,339 
8 2,667 

1,868 
1,090 

24 

2 994 
-----------.-- 

-------------- 

994 

2 917 
--- .------. .-- 
--- ------- ---- 
- -- - ---------- 

917 

.............. 

.............. 

.-.-..-------- 

..---.-------- 

.............. 

53,321 

a 62,845 
1,968 
1,486 
1,180 

47 

65,558 

55,140 

.............. 
-------------- 
...........-.. 
.............. 
.............. 

66,765 

a 54,744 
2,117 
1,375 
1,395 

63 

57,577 

a 72,215 
3,911 
1,462 
1,612 

175 

75,464 

-----.--.----- 
-.------------ 
---------.---- 
-------.---.-. 
- - - - - - - - -. - -. - 

58,671 

-------------- 
-------.------ 
-------.------ 
-------- ------ 
-.-.-.-.----.- 

76,381 



U.8. Marine Corps-Character o f  discharge or service of enlisted personnez of the  
active forces-Continued 

Character of discharge or service 

Fiscal year 1956: 
Honorable .~~~~.~..~-----~-~-~~-~-----~-----------~-~~~~-~ 
General (under honorable conditions) 
Undesirable ............................................................. 
Bad conduct 6 -.-.-----------.-.-.----------.-.-.-.-.----- 

Average enlisted strength, 182,862. 
Fiscal year 1955: 

Honorable ................................................ 
General (under honorable conditions) 
Undesirable-. .......................................................... 
Bad conduct 5. ......................................................... 
Dishonorable6 ......................................................... 

Dishonorable 5 .......................................................... 

2 1,099 
............................................................... 

-.--.--.-----. 

Total-. ................................................. 

Average cnlisted strength, 198,230. 
Fiscal year 1954: 

Honorable ................................................ 
General (under honorable conditions) 
Undesirable-. .......................................................... 
Bad conduct 5.. ........................................................ 
Dishonorable 5.. ....................................................... 

2 1,058 
............................................................... 

Total-. ................................................. 

Average enlisted strength, 223,062. 
Fiscal year 1953: 

Honorable ................................................ 
General (under honorable conditions) 
Undesirable.. .......................................................... 
Bad conduct 5 .......................................................... 
Dishonorable 5 .......................................................... 

................................................... Total 1 1.981 1 40.944 1 42.925 

3 65,302 

1,873 
2,325 

1,058 

1,950 
............................................................... 

Total. .................................................. 

Average enlisted strength, 219,701. 
Fiscal year 1952: 

Honorable ................................................ 
General (under honorable conditions) 
Undesirable. ........................................................... 

.......................................................... Bad conduct 5 
Dishonorable 5 .......................................................... 

..-.-------.._ 

.---------.--- 

.--.-.-------_ 

3 51,672 

1,901 
2,669 
127 

1,950 

2 1,851 
.............................................................. 

Total- .................................................. 1 431 I 27,806 1 28,237 

.............. 

.............. 

.............. 

.............. 

56,369 

3 56,437 

1,551 
2,174 

94 -- 

1,851 

1,981 
............................................................... 

Average enlisted strength, 201,911. 
Fiscal year 1951: 

Honorable.. .............................................. 
General (under honorable conditions) 
Undesirable. ........................................................... 
Bad conduct 5 .......................................................... 
Dishonorable 5 .......................................................... 

57,427 

.............. 

.............. 

.............. 

.............. 

60,256 

3 38,133 

1,262 
1,225 

43 

Total.. ................................................. 34,484 
Average enlisted strength, 67,797. 

62,206 

.............. 

.............. 

.............. 

.............. 

40,663 

3 39,364 

880 
639 
61 

2431 
............................................................... 

Average enlisted strength, 142,127. 
Fiscal year 1950: 

Honorable- ............................................... 
General (under honorable conditions) 
Undesirable. - - .--. -- ---- -- ---- -- -- -- - -- -- -------- -- -- - - - - 

.......................................................... Bad conduct 6 
Dishonorable 5 .......................................................... 

1 Includes discharged for immediate enlistment or reenlistment 
accept commissions. 

2 Inherently an honorable or general discharge-type separation. 
a Includes general discharges. 
4 2 025 unsuitability discharges. 
8 ~ i s c h a r ~ e s  approved on appellate review. 
a 2,514 unsuitability discharges. 

42,514 ---- 

.............. 

- - - - - - - - - - - -. - 
- - - - - - - - - - - - - - 
- - - - - - -. - - - - - - 

and 

32G,592 

514 
585 
115 

2 160 
............................................................... 

---- - - - -- --- - - 

discharged 

.............. 

- - - - - - - - - - - - - - 
- - - - - ---- -.- - - 
- - - - -. --. - - - - - 

from 

3 32,779 

379 
985 
181 

enlisted 

.............. 

.............. 
- - - --- --- .---- 
.............. 

status 



Question 2. Are trends evident with respect to different types of discharges 
and what are the esplanations of those trends? 

Answer : 
1. Trends are difficult to distinguish in the Navy and the Marine Corps during 

the period 1950-56 for the following reasons : 
Fluctuation in strength due to the Korean war ; 
Passage of the Universal Military Training and Service Act of 1951 and 

the Armed Forces Reserve Act of 1952 ; 
Changes in the period of enlistment. 

Since 1957 however two trends have been noted : 
A substantial reduction in the number of discharges resulting from trial 

by court-martial ; 
A less severe attitude in the application of the administrative separation 

criteria. 
2. Trends in the U.S. Navy : 
( a )  The most significant trend with respect to the different types of dis- 

charges is that in recent years higher type discharges are frequently given for 
reasons (unsuitability, unfitness, etc.) that previously would have resulted in 
less favorable type discharges. Before the new Department of Defense stand- 
ards for discharge became effective on April 14, 1959, a11 discharges given by 
reason of unsuitability and inaptitude were general discharges, and all dis- 
charges given by reason of unfitness and misconduct mere undesirable dis- 
charges. Under previous standards, if a person being processed for discharge 
by reason of unfitness or misconduct was considered to be deserving of a higher 
type discharge than undesirable, because of extenuating circumstances, he was 
given a general discharge by  reason of unsuitability. The new standards permit 
the issuance of the type of discharge deemed appropriate to the case without 
changing the reason for discharge. During the 2 full fiscal years (1960 and 
1961) which elapsed after such standards became effective : 

(1) Approximately 67 percent of all persons discharged from the Navy by 
reason of unsuitability (including inaptitude) received honorable discharges 
and the rest received general discharges. 

(2) Approximately 54 percent of all persons discharged from the Navy by 
reason of unfitness received general discharges and the rest received undesirable 
discharges. 

(3) Approximately 25 percent of all persons discharged from the Navy by rea- 
son of misconduct received general discharges and the rest received undesirable 
discharges. 

(b) The following table shows that the number of bad conduct discharges 
issued in recent years has been gradually decreasing : 

Number 07 bad-conduct discharges 

Fiscal year: 
1954 .................... 4,013 
1955--------------------- 3,127 
1956---------------------- 1,846 
1957---------------------- 2,220 

Fiscal year-Continued 
1958---------------------- 2,784 
1959---------------------- 1,971 
1960 ...................... 1,663 
1961---------------------- 1,521 

This gradual decrease is attributed to a number of factors such as the pro- 
gram for eliminating low-caliber persons before they got into serious trouble and 
the beneficial results of the Navy-wide leadership program. These programs in 
turn made possible a decrease in the number of courts-martial awarded. A 
contributing factor may be the increasing complexity in court-martial proce- 
dures with a consequent increase in the number of convictions set aside upon an 
appellate review. The increased use of clemency and probation also has a bear- 
ing on this trend. 

(c) The number of dishonorable discharges awarded by general court-martial 
has decreased to an aJmost negligible number. During fiscal year 1952 the first 
full year during which the Uniform Code of Justice was in effect, 170 such 
discharges mere executed. This number has gradually decreased to such an  
extent that in fiscal year 1961 only 10 dishonorable discharges were executed. 
This marked decrease in dishonorable discharges is apparently due to the 
increasing reluctance by court-martial and reviewing authorities to impose the 
worse type discharge upon service personnel when other more lenient discharge 
procedures are available. 



3. Trends in the U.S. Marine Corps: 
( a )  Since 1957 enlisted strength has fluctuated between 160,000 and 180,000. 

During this period, undesirable discharges moved from a low of 7.75 per thou- 
san (1958) to a high of 11.9 per thousand (1960) of the population. The average 
for the period was nine undesirable discharges per year per thousand of the 
enlisted population. Due to the nature of their acts, men whose conduct results 
in an undesirable discharge are weeded out as early as  possible in their service 
careers. The number of men in this category is  related to the rate of imput 
of young men into the Marine Corps and the overall population of the Marine 
Corps. Unfortunately, the number of undesirable discharges has remained rela- 
tively stable through the years. Statistics indicate that a substantial majority 
of the undesirable discharges issued by the Marine Corps are given for homo- 
sexual acts and for convictions by civil authorities. 

( 6 )  A drop of almost 50 percent in punitive discharges awarded to Marines 
has been noted during the period 1957-61. This is explained by the effort 
to rehabilitate offenders and a less severe attitude on the part of reviewing 
authorities, including the Court of Military Appeals, toward deserters. The 
military offender who is convicted by court-martial and is awarded a punitive 
discharge is potentially restorable. Better procedures for rehabilitation and 
remotivation can salvage these people ; but the chronic offender or homosexual 
and the men convicted by civil authority are beyond the reach of these restora- 
tive facilities. Consequently, the decline in punitive discharges in the Marine 
Corps is not matched by a decline in discharges for misconduct and unlitness 
( undesirable discharges ) . 

Question 3. In your view are administratiue discharges being used, as the 
court of military appeals has indicated, to  bgpass procedures for discharge by 
court-martial? 

Answer : 1. There is  no evidence to support the contention that administrative 
discharge procedures are being used in the Navy to bypass court-martial trial 
or other punitive measures authorized by the Code of Military Justice. For 
many years it has been the written and clearly understood policy of the Navy 
that administrative discharges are not to be given in lieu of court-martial. I t  
is clearly recognized that punitive measures authorized by the code and adminis- 
trative separations for cause each serve a vital requiremknt of the military 
organization. Through the code, discipline is maintained by specific treatment 
of individual offenses. The administrative discharge, on the other hand, has a 
much broader application in disposing of a variety of problems which are not 
amenable to solution by court-martial action. 

2. The administrative discharge performs a vital service in separating persons 
from the service who for one reason or another are not able to complete their 
originally contracted service obligation. A large number of these separations 
each year are given for medical reasons or for other causes having nothing to 
do with misbehavior. Among this group are recruits who fail to meet training 
requirements, inept persons who endanger themselves and their shipmates and 
other persons who constitute a burden on command through inability to meet 
ordinary standards of professional performance. The character of discharge 
for such persons, whether i t  be honorable or general, is determined by the 
character of their service. In the case of discharged recruits, enlistment fraud 
may be cause for general discharge rather than honorable. 

3. Administrative discharge for cause is generally appropriate in those cases 
where continued service of the individual is inappropriate but where bad conduct 
discharge or dishonorable discharge is not warranted or is  not feasible. This 
group includes the typical case of homosexual involvement, persons convicted 
of serious offenses by civil authorities, and chronic military offenders. As in 
the previously described group, character of discharge is determined by charac- 
ter of service. In this group, however, the nature of misbehavior is frequently 
serious enough to warrant an undesirable discharge. For example, the typical 
homosexual involvement results in signed statements by the respondent admit- 
ting homosexual conduct. Frequently, however, the high mobility of witnesses 
and the clandestine nature of the offense prevents the development of corrobo- 
rating evidence which would result in speedy trial and conviction. Since this 
type of individual brings disgrace on the service and frequently contaminates 
other Navy men by his overt conduct, expeditious administrative discharge 
under other than honorable conditions is often appropriate. In fiscal year 1961 
homosexuals and other sexual perversion accounted for approximately 40 
percent of all undesirable discharges issued by the Navy. Administrative dis- 



charges for homosexuals or other aberrant sexual perversion account for 18 per- 
cent of the undesirable discharges issued by the Marine Corps. 

4. Similarly, it is seldom appropriate to try a person by court-martial for a n  
offense which has already been tried by civil court. Such action is expressly 
forbidden when previous conviction was by a Federal court. Secretarial regula- 
tions likewise prohibit military trial for  offenses which have resulted in court 
convictions except under rare  circumstances strictly controlled by the Secretary. 
Administrative discharge is therefore the only appropriate action which may 
be taken to eliminate from the service those individuals who have been con- 
victed of serious crimes against the civilian community. During fiscal year 1961 
this group accounted for approximately 31 percent of the undesirable discharges 
issued by the Navy. Administrative discharges for civil conviction account for 
50 percent of the undesirable discharges issued by the Marine Corps. 

5. Chronic military offenders which account for  a significant number of 
administrative discharges a re  frequently not subject to punitive discharge 
through courts-martial action because individual triable offenses do not warrant 
such action. The total record of such persons, however, may provide indispu- 
table evidence that further service will produce additional offenses and that  
administrative separation is indicated. To characterize the discharge of such 
persons as  honorable would negate the value of honorable service and seem 
to publicly condone chronic misbehavior a s  a means of obtaining a satisfactory 
discharge while a t  the same time wiping out all  Inactive Reserve service 
obligation. 

6. I n  summary, it is felt that  the Navy's procedures for  administrative dis- 
charge are  fair  and equitable and that  they do not bypass court-martial action. 

7. If such a bypass procedure mas operating, me could expect an inverse rela- 
tionship between the numbers of punitive discharges given by courts-martial 
and the administrative discharges given for  the same period. Such is not the 
case. Experience of the past several years shows tha t  there has been no general 
rise in  the number of administrative separations for cause a s  courts-martial 
discharges declined. 

8. I n  fact, during the past 4 years, reduction in administrative discharges for  
cause has paralleled the decline in  punitive discharges. 
9. The following chart graphically illustrates decline in all  types of discharges 

for cause since fiscal year 1958. (Graph will be found on page 23.) 
Question 4. To what extent is  there uniformity i n  the armed services with 

respect to discharge procedzcres? 
Answer : 
1. Punttive separations.-Punitive separations for  the armed services a r e  

standardized by the Uniform Code of Military Justice. 
2. Administrative separations.-All three services operate under the basic 

standards and procedures for  administrative discharges a s  set forth in  Depart- 
ment of Defense Directive 1332.14 of January 14,1959. 
3. Differences between A m y  and Navy procedures.-The following differences 

have been noted : 
(a,) I n  the Army a n  undesirable discharge may be approved by a n  officer 

exercising general court-martial jurisdiction. Undesirable discharges in  the 
Navy may be approved only by headquarters. 

(ZI) Army personnel being considered for  a discharge by reason of unsuit- 
ability are  afforded a n  opportunity t o  request or waive a field board hearing. 
Navy personnel a re  not afforded this privilege. 

(c)  I n  the Army, field activities have authority to effect discharses by reason 
of hardship/dependency. I n  the Navy such discharges a re  approved only by 
headquarters. 

( d )  Army personnel separated a s  undesirable a re  reduced to the lowest 
enlisted grade prior to separation. Navy personnel a r e  not reduced. 

( e )  Army personnel involved in homosexual acts solely a s  a result of imma- 
tnrity, curiosity, or intoxication a re  not processed under homosexnal procedures 
for possible separation. I n  the Navy all such cases a r e  so processed and a de- 
cision relative to retention or discharge is made upon completion of processing. 

(f) Under Army procedures, special courts-martial a r e  precluded from award- 
ing bad conduct discharges. 
4. Differences between. Air Force and Navy procedures.-The following 

differences have been noted : 
( a )  In  the Air Force an undesirable discharge may be approved by a n  officer 

exercising general court-martial jurisdiction. Undesirable discharges in  the 
Navy may be approved only by headquarters. 



( b )  Certain Air Force personnel being considered for a discharge by reason 
of unsuitability are afforded an opportunitg to request or waive a field board 
hearing. Navy personnel are not afforded this privilege. 

( c )  I n  the Air Force, field activities have authority to effect discharges by 
reason of hardship/dependency. In the Navy such discharges are approved 
only by headquarters. 

5. Marine Corps procedures.-Unsuitable, unfitness, and misconduct dis- 
charge procedures in the Marine Corps are the same a s  in the Navy except 
as  follows : 

( a )  The Commandant of the Marine Corps and Marine general officers in 
command can discharge without a field board for reason of unsuitability; hom- 
ever, the individual must be afforded an opportunity to submit a statement prior 
to discharge. 

( b )  The Commandant of the Marine Corps or any Marine Corps genera1 
officer exercising general court-martial jurisdiction, a f k r  field board action, 
may discharge marines for unfitness or for misconduct; except that unfitness 
discharges for reasons of sexual perversion will be referred to the Commandant 
of the Marine Corps for final action. Additionally, if a field board has recom- 
mended that a man be retained and a commanding general disagrees and thinks 
the man should be discharged, the case will be forwarded to the Commandant 
for final action. Referral to the Commandant of the Marine Corps is also 
required where the field board recommends a higher type discharge and the 
commanding general considers a lower type discharge is appropriate. 

Question 5. What are tAe criteria in, each armed service for .dssuance of a 
general discharge instead of an, honorable discharge? 

Answer : 
1. The issuance of a general discharge rather than honorable discharge to 

personnel in the naval service stems from one of two general reasons: overall 
deficiency in performance and specific misconduct, unfitness, or unsuitability. 

( a )  Overall deficiency in performance: (1) Under the Navy's system of 
assigning periodic performance marks to enlisted personnel, certain minimum 
average marks in performance must be maintained in order to qualify for an 
honorable discharge. If the minimum proficiency for honorable discharge is 
not maintained during the period of enlistment, a general discharge rather than 
honorable discharge is issued. Minimum proficiency standards for issuance of 
honorable discharge are a s  follows: On a Navy grading scale of 4 as  perfect, an  
individual must have made a final overall average in perforamnce marks of 2.7, 
and an average of not less than 3 in the trait of military behavior. He must 
not have been convicted by general court-martial or more than one special 
court-martial (the portion regarding courts-martial is  disregarded in the cases 
of first enlistments where the individual maintained an average of 3 in the 
trait of military behavior for the last 24 months of active duty). Performance 
marks are assigned on a semiannual basis and on certain special occasions to 
take cognizance of such things as  particularly meritorious or derogatory per- 
formance. Prior to separation, all assigned marks are averaged and used in 
determining whether an honorable or general separation is warranted. Individ- 
uals who are to be administratively separated without having received per- 
formance marks (such as  recruits) are normally issued honorable separations 
if they make a sincere effort to maintain proper military behavior and to per- 
form duties in a proficient and industrious manner. 

(2) The Marine Corps also prescribes certain minimum average marks in 
conduct and proficiency in order to qualify for an honorable discharge. On 
a grading scale of 5 as  perfect, an individual must have made a final overall 
average in conduct of 4 and proficiency 3. He must not have been convicted 
by a general court-martial or more than one special court-martial. Marks in 
conduct and proficiency are assigned on a semiannual basis and on occasion 
of changes in duty assignment, transfers and derogatory performance. Upon 
separation, all assigned marks are averaged to determine the type discharge-- 
honorable or general-to be issued. As in the Navy, individuals who are admin- 
istratively separated from the Marine Corps without having received conduct 
and proficiency marks (such as  recruits) are normally issued honorable separa- 
tions if they have made a sincere effort to maintain proper military behavior 
and to perform duties in a proficient and industrious manner. Regulations 
also provide that an honorable discharge rather than a general discharge may 
be issued where circumstances make a general discharge inappropriate, such 
as, the case of an individual cited for exceptionally meritorious conduct. 



( b )  General discharge issued for specific misconduct, military unfitness, or 
unsuitability: Persons separated for unfitness or misconduct may be given an 
undesirable, general, or honorable discharge depending upon the nature of 

I misbehavior involved and the circumstances of individual cases. In view 
of the failure to satisfactorily complete the enlistment contracted for, an hon- 
orable discharge is rarely appropriate in these cases. General discharges are 
assigned in those cases involving poor performance where further service is  
not appropriate but where circumstances of the case including previous record 
and commanding officers recommendation dictate against an undesirable dis- 
charge. Administrative discharge for cause stemming from unfitness, miscon- 
duct, or unsuitability includes the following categories : 

(1) Unfitness: Frequent involvement of a discreditable nature with civil or 
military authorities, sexual perversion including but ,not limited to lewd and 
lascivious acts, homosexual acts, sodomy, indecent exposure, indecent acts or 
assault upon a child under age 16, drug addiction or use of narcotics, established 
pattern of shirking, and established pattern of dishonorable failure to pay 
just debts. 

(2) Misconduct: Conviction by civil authorities or civil action tantamount 
to finding of guilty of felonies or serious offenses involving moral turpitude, 
prolonged unauthorized absence of 1 year or more, and fraudulent enlistment. 
(Where the fraudulent enlistment consists of failure to reveal a juvenile record 
a general discharge is appropriate except where circumstances warrant a lower 
type of discharge). 

(3)  Unsuitability: Inaptitude (those individuals who are inapt due to lack 
of general adaptibility, want of readiness or skill, or inability to learn), duly 
diagnosed character and behavior disorders, disorder of intelligence and tran- 
sient personality disorders due to stress, apathy (defective attitudes and inabil- 
ity to expend effort constructively or a significant observable defect apparently 
beyond the control of the individual), enuresis, alcoholism, and homosexual 
tendencies. 

2. Enlisted persons in the Navy being considered for administrative separa- 
tion with undesirable discharge by reason of unfitness or misconduct are advised 
of the reasons therefor and are offered the following privileges : 

(a) To have his case heard by a field board of not less than three officers. 
(b)  To appear i.n person before such board. 
(c) To be represented by counsel who, if reasonably available should be 

a lawyer. 
( a )  To submit a statement in his own behalf. 

A l l  such cases are forwarded to the Chief of Naval Personnel for review 
prior to a discharge being directed. If an  undesirable discharge is contem- 
plated the case is further reviewed by a board of senior officers. This board 
reviews all available information including the proceedings of the field board 
and the entire service record of the respondent. Decisions involving undesir- 
able discharges are finally based upon this board's recommendations as well 
as those of the commanding officer and the field board (if such a board was 
held). Final action of the Chief of Naval Personnel may dismiss the case, 
retain in a probationary status, or direct administrative separation. 

3. Enlisted persons in the Marine Corps being considered for administrative 
separation by reason of unfitness or misconduct, are advised of the reasons 
therefor and are offered the same privileges with respect to a hearing, assist- 
ance of counsel, and the opportunity to make a statement as  in the Navy. In  
addition, persons considered for a general discharge for unsuitability, mis- 
conduct, or unfitness are also afforded an opportunity to make a statement 
in their own behalf before the discharge may be effected. All such cases 
are forwarded to a Marine general officer in command for action. The deci- 
sion on such cases is  normally made by the Marine general officer in com- 
mand, if he approves the recommendation. Should the general officer 
disapprove a recommendation for discharge he may direct retention of the 
individual concerned. If retention is  recommended, and the Marine general 
officer disapproves the recommendation, the entire proceedings must be for- 
warded to the Commandant of the Marine Corps for decision. Likewise all 
cases involving sex perversion must be referred to the Commandant of the 
Marine Corps for decision. And the CMC also decides cases which would 
normally warrant an undesirable discharge but a higher type of administrative 
dischqrge. has been recommended. 

4. In addition to the above two broad reasons for general discharge (overall 
performance and specific unfitness, misconduct, or unsuitability) these are 
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minor programs operating i n  the Navy and Marine Corps which authorize gen- 
eral discharge without reference to the Chief of Naval Personnel o r  the Com- 
mandant of the Marine Corps. Examples of these programs include the 
separation of foreign nationals (Filipinos) who have entered into fraudulent 
enlistments and the separation of persons who a r e  not equipped mentally to 
meet service performance standards. I n  these cases the discharge may be 
general if the performance grades of the individual do not meet honorable 
discharge requirements. 

5. Recruit training commands a r e  authorized to discharge inapt recruits 
without reference to departmental review. General discharges a re  used in this 
group when there is evidence of fraudulent enlistment or where the recruits' 
performance is particularly bad. 

Question 6. What  inducements, i f  any, are given to a serviceman to persuade 
hinz to waive a board hearing with reference to a projected disclarge? I s  7he 
given reason to anticipate more favorable action. if he waises a board hearing? 

Answer : 
1. There is no evidence of Navy or Marine Corps commanding officers offering 

or  causing to be offered any preferential treatment to persons who agree to 
waive appearance before a field board. 

2. When a commanding officer has  exhausted the resources of leadership, 
incentive, and the Code of Military Justice to keep a serviceman productively 
employed he must weigh the probability of further misconduct against the in- 
dividual's overall worth to the service with a view toward possible administra- 
tive separation. I n  reaching his decision the commanding officer must relate 
the individual's performance to that  of his entire command. When the re- 
spondent's poor performance has  been such that  he is legitimately classified a s  
undesirable in the command, there is no purpose to be served in offering leniency 
or  the inducement of a general discharge to avoid field board hearings. To do so 
would be to advertise within the command that  minor administrative incon- 
\-enience is enough to dissuade the cominanding officer from recommending a 
type of discharge which truly reflects the character of the offender's performance. 

3. When the commanding officer feels that  general discharge is appropriate 
rather than undesirable discharge i t  is  his duty to so inform the individual 
concerned. Since the majority of these individuals fully recognize their in- 
aptitude for further service, their own interest is  often served by waiving field 
board proceedings in  order to achieve quick discharge. Additionally the re- 
spondent often recognizes that  the character of his service is such that  he  cannot 
qualify for  honorable discharge even though he completes his contract. 

4. When the commanding officer recommends a general discharge and the 
respondent waives field board privileges, a n  undesirable discharge is never 
ordered without extending the privilege of further representation by the re- 
spondent. I f  the individual should then negate his previous waiver and request 
a field board proceeding, i t  is invariably granted a t  the departmental level. 

Question 7. I n  instances where board hearings are held witlz respect to 
possible discharge or revocation of an  oficer's commission, to what extent does 
the action ultimately taken by the service genevally conform to tAe recow 
mendations of the Board? 

Answer : 
1. I n  no officer case is  the action taken by the Secretary of the Navy more 

severe than that  recommended by the board of officers, whether or not the officer 
concerned was actually heard by such board. I n  some cases more lenient action 
mill be taken. For  example, the Secretary of the Navy may decide that  a n  
officer recommended for discharge should be retained ; that  one recommended 
for  other than honorable discharge should receive a general discharge (under 
honorable conditions) ; or  that  one recommended for general discharge should 
receive a fully honorable discharge. There is no economical way of determining 
the  number of cases in  which clemency may be thus exercised. Perhaps 10 per- 
cent would represent a fair  estimate. I n  direct answer to the question, i t  is 
estimated that  i n  90 percent of officer cases, the action taken by the, service 
generally conforms to the recommendations of a board of officers. 

2. In  the case of enlisted Navy personnel, the action ultimately taken by the 
Chief of Naval Personnel generally conforms to the recommendation of the field 
board when retention, honorable discharge, or discharge under honorable con- 
ditions is recommended. I n  those rare  cases where this rule is not followed, 
action is not taken until the individual concerned is  advised that  action less 
favorable than that  recommended i s  contemplated. The individual is given op- 



portunity to make representation a s  to why such less favorable action should 
not be taken. This further representation, together with the comment and 
recommendation of the commanding officer, is evaluated by the Chief of Naval 
Personnel before final decision in the case. 

The action ultimately taken by the Chief of Naval Personnel in  cases where 
a n  undesirable discharge of a n  enlisted man is  recommended conforms to the 
field board recommendation for separation from the naval service, but in a very 
large number of cases a more favorable discharge is awarded. This action is 
taken without further referral to the command initiating the recommendation. 
The gray area which is resolved in such cases is the determination of the divid- 
ing line where a record becomes s f ic ien t ly  aggravated to justify a n  undesirable 
discharge. All matters of record a r e  examined including such variables a s  age, 
GCT, education, length of service, performance marks, psychiatric evaluation if 
available, nature of offenses, length of time between offenses and civil record. 

Although precise records of the recommendations of field boards are  not 
available, a reasonably accurate estimate can be made of the number of un- 
desirable discharges recommended because such cases a re  referred to a n  enlisted 
performance evaluation board convened in the Bureau of Naval Personnel. 
Using records available of the actions of this board indicates that  the Chief of 
Naval Personnel action on recommended undesirable discharge cases is  in  con- 
sonance with the recommendations of field boards only between 50 and 60 percent 
of the time. I n  the remainder of the cases more favorable action is taken. 

3. Marine Corps procedures-the action of field boards with respect to  officer 
and enlisted, is reviewed a t  Headquarters, U.S. Marine Corps. Experience indi- 
cates that  board recommendations a re  usually followed. 

Question 8. T o  what extent are lawyers made available to represent re- 
spondents in board hearings on discharge? 

Answer : 
1. Under Navy procedures when a n  enlisted member exercises his privilege to  

be represented by counsel in  a board hearing, the commanding officer shall 
appoint a n  officer on active duty who, if reasonably available, is a law specialist, 
a graduate of a law school, or a member of the bar of a Federal or State court;  
otherwise he shall appoint a n  officer he considers qualified to act as  counsel for 
the respondent. The availability of a lawyer in  any given case depends pri- 
marily upon the respondent's place of duty. If he is assigned to a ship o r  a n  
isolated shore station, it is unlikely that  a lawyer mill be available. If he is 
assigned to or near a major shore command or a naval station, or receiving 
station, a lawyer mill usually be available to represent him. Since virtually 
all  board proceedings involving officers a re  held i n  the Bureau of Naval Per- 
sonnel or a t  headquarters of naval districts, lawyers will usually be available 
to represent officers. Regardless of whether the respondent is a n  enlisted mem- 
ber or a n  officer, he is  privileged to retain civilian counsel a t  his own expense. 

Question 9. What  is  t7te workload of the disckarge review boards and the 
boards for t7w correction of militaru (or  naval) records? What  is the average 
or median time for review of  cases bfj these boards? 

Answer : 
1. The Navy Discharge Review Board during calendar year 1961 received and 

docketed 1,883 cases. 
2. The average time for review of cases by the hTavy Discharge Review Board 

is  3 to  4 months. 
3. The Board for Correction of Naval Records during calendar year 1961 re- 

ceived and docketed 1,611 cases. Action was completed in 313 cases involving 
review of discharges. 

4. The average time for review of cases b r  the Board for Correction of Naval 
Records is 7 months. 

Qnestion 10. I n  what percentage of cases do these boards grant relief to the 
applicant? And i n  what percenbage o f  cases does a board for correction of 
militaru records provide relief previously denied bu a discharge review board? 

Answer : 
1. The Navv Discharae Review Board durina calendar year 1961 granted relief 

in  9.87 perceni of i ts  cases. 
- - 

2. The Board for Correction of Naval Records during calendar year 1961 
granted relief in  50.8 percent of i ts  cases. Relief was granted in 22.6 percent of 
the 313 discharge cases. 



3. The Board for Correction of Naval Records dudng  calendar year 1961 
granted relief in  0.005 percent of the cases previously denied by &he Navy Dis- 
charge Review Board. 

Question 11. What is the procedure utiZwed b y  each s e d e  in reqwking o& 
cers to show cause why they should be retained in the service or shmcld retain 
t7~eir commissions? 

Answer : 
1. I n  the Navy and in the Marine Corps, Regular officers of less than 3 years 

of service and al l  Reserve officers a re  subject to  a show cause administrative 
notice and hearing procedure. The officer is  given a specific written statement 
of reasons for which his separation is  under contempIation, and is given a n  op- 
portunity to make either or both a written and oral answer. I n  rare  situations 
it is either apparent a t  the outset or becomes apparent from the individual's 
response that  there is a controverted determinative issue i n  the case. I n  these 
cases if the separation action is pressed further any one of three adjudicative 
procedures may be utilized. A general or special court-martial t r ia l  may be 
held if there is involved a matter legally susceptible t o  such treatment. A court 
of inquiry may be ordered if it is necessary to  subpena witnesses not in  the 
Armed Forces. A formal investigation may be convened in the appropriate 
locality if there is no need for  subpena power. Any of those procedures permits 
confrontation with adverse witnesses and a n  opportunity to  cross-examine them. 
Occasions for utilizing these procedures a re  vitually nonexistent, however, a s  
there is  seldom any determinative fact which is in  controversy, and any less 
material issues a r e  usually conceded to be a s  contended bg the indivi&ual. 

2. I n  the typical case, the officer does not controvert any fact, but presents the 
occurrences a s  viewed from his vantage point and makes a compassionate plea, 
presenting written personal testimonials from reputable civilians and military 
personnel who know him. For  these cases, a conference type of informal hearing 
procedure, before boards of officers i n  the Bureau of Naval Personnel or Head- 
quarters of the Marine Corps, has  worked well for over 18 years now. 

3. I n  the case of a Regular officer under a permanent appointment who has  
over 3 years of continuous commissioned service, the Navy and Marine Corps, 
unlike the Army and Air Force, have no statutory authority for  a show cause 
type of proceeding. In lieu of a show cause type of procedure f o r  career Regu- 
lars, the Navy and Marine Corps have had, since 1938, statutory authority for  
reports of the names of officers a s  unsatisfactory by selection boards. The cur- 
rently applicable statute is section 6384 of title 10, United States Code. Under 
this statute a board convened to select officers for  recommendation for  promotion 
is required to report also the name of any officer who ( a )  is eligible for  selection 
for  promotion; ( b )  has less than 20 years of total commissioned service; and 
( c )  has a record indicating to the board that  he is unsatisfactory in his  present 
grade and would be unsatisfactory if promoted to higher grade. I f  such a report 
is approved the officer is discharged with 2 months basic pay per year of total 
commissioned service, up to  a maximum of 2 gears basic pay. The following a re  
the objectionable features of this procedure: 

( a )  There is  no provision for  notice t o  or hearing of the officer prior t o  the 
board report. Offsetting considerations, however, a r e  : 

(1) Under longstanding naval and Marine Corps personnel administrative 
practice, he will have had a n  opportunity to make R written statement con- 
cerning every adverse entry in  his record which might prompt such a report. 

( 2 )  After the event, he can apply to the Board for Correction of Naval 
Records, established under section 1552 of title 10, United States Code, and 
could obtain a hearing, confrontation, and cross-examination if the circum- 
stances a re  such a s  t o  require these procedures to asslire snhs tan t i~ l  fairness. 

( b )  The report a s  unsatisfactory can be made only after the officer is  eligible 
for  consideration for  promotion. A lieutenant or lieutenant commander (captain 
or major, Marine Corps) is  not eligible fo r  consideration for promotion until 
such time a s  he will complete 4 years service in his present grade before the 
end of the fiscal year ; a lieutenant (junior grade) or first lieutenant, until such 
time a s  he will so complete 2 years service in his present grade; a commander 
or lieutenant colonel, 5 years; and a captain o r  colonel, 3 years. This means 
that  if unsatisfactory performance is  detected shortly after a n  officer has  been 
promoted, a wait of up to  5 years may be required before he could be reported 
unsatisfactory by a selection board. 

( c )  Once an officer has  completed 20 years of total cornmissloned service, he 
can be removed from the active list only by court-martial dismissal, physical 
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disability retirement, or retirement by reason of nonselection. A commander 
or lieutenant colonel is not forced to retire, in  the absence of a physical dis- 
ability, until he has completed 26 years of total commissioned service ; a captain 
or colonel, until he has completed 30 years such service. I n  some cases these 
more senior officers complete 20 years of total commissioned service before they 
complete the period of service in  grade required to  render them eligible f o r  
consideration for promotion, hence eligible to be reported unsatisfactory. I n  this  
event the combined effect i s  to  render i t  impossible to  eliminate them by report 
of unsatisfactory once they have com'pleted a period of 15 or more years of total 
commissioned service. A temporary alleviation for the above condition is pro- 
vided by Public Law 85455  approved August 11, 1959, a s  amended, title 10, 
United States Code, section 5701, note. This legislation is effective only until 
June 20, 1965, but so long a s  i t  is effective the two senior grades of Navy and  
Marine Corps officers mentioned above can be forced to retire a t  an earlier date  
by reason of not being recommended for  continuation on the active list by boards 
convened for  that  purpose. 

Question 12. To what extent have undesirable discharges been based on alleged 
misconduct for w7~icA a serwceman has requested, but been denied, uz trial by  
court-martial? I s  there any provision for allowing a serviceman to request a 
court-martial to vindicate himself witA respect to alleged misconduct which he 
anticipates will be made the baszs of proceedings lmding to an undesirable 
dzscl~arge? 

Answer: 1. I n  approximately one-half of 1 percent of the administrative 
discharge cases involving homosexual conduct, the individual concerned requests 
and is denied trial by courts-martial. I n  such cases the commanding officer 
invariably acts in  the best interest of the service in  his attempt to expeditiously 
remove from his command and from the Navy any person who has become 
invoIved in homosexual conduct. Since the nature of this type offense is  clande- 
stine and secretive and the availability of witnesses often uncertain, trial by 
courts-martial is often not feasible even though the respondent has submitted 
sworn statements attesting to his  frequent involvement in perverted acts. In  the 
fact of probable long delay in  processing through courts-martial procedures 
and with written admission of homosexuality the commanding officer i n f r e  . 
quently exercises his prerogative t o  deny trial by courts-martial in  favor of 
administrative processing. In  such a case the discharge directed is  almost invar- 
iably under honorable conditions. 

2. The request for and denial of courts-martial trial i n  other areas of admin- 
istrative processing is  for practical purpose nonexistent. Since administrative 
discharge for  frequent and chronic involvement with civil or military authorities 
considers the total record of past performance (including courts-martial) in  
arriving a t  a decision, it would be inappropriate to attempt court-martial t r ia l  
for the purpose of arriving a t  a discharge decision. Such trial of a total record 
is not authorized and i ts  use would almost certainly imply double jeopardy. 
Accordingly, no provisions exist which provide for request fo r  trial by courts- 
martial for each offense which might be subsequently used i n  administrative 
discharge proceedings. 

Question 13. Could the subcommittee be fthrnisl~ed with brief summaries of 
the facts and legal issues involved i n  sonre of the typical cases from each service 
with respect to the valbdifg or legaZity of administrative discharges? 

Answer: 1. I n  responding to this question it seems appropriate to  develop 
"typical" cases in the various areas of administrative processing and to look a t  
the legality or validity of each case separately. The infinite variety of circum- 
stances which surround individual recommendations for administrative separa- 
tion prevent the construction d a truly typical case in  any single area of 
misbehavior. The typical cases outlined below are therefore only approximations 
which represent the unremarkable and most frequently occurring case. 

( a )  Civil conviction.-Most frequently involved i s  the young serviceman who 
while on authorized or unauthorized absence commits a serious crime in the  
civilian community. Offenses which a re  most common a r e  car theft, assault, 
robbery, burglary, and accidents involving drunkenness. In  the course of time 
a conviction is  obtained in civil court and the serviceman is sentenced to confine- 
ment or is returned t o  the service under lengthy and occasionally complex 
probationary terms. When the severity of the crime indicates that the individual 
should be separated a s  a bad influence on command morale o r  a serious discredit 
to the service, the commanding officer may commence administrative discharge 



proceedings. These proceedings may take the form of field board hearings or in  
less serious cases a recommendation for general or honorable discharge. I n  many 
such cases the commanding officer upon the conclusion of local proceedings may 
conclude that  further retention i n  the service under probationary status is 
appropriate and he will so recommend. Departmental review of such cases 
considers all  aspects of the case and arrives a t  a decision based upon individual 
case circumstances and the overall equity of treatment given similar cases 
throughout the Navy. 

The validity of this procedure rests upon two considerations: 
(1) That  the military organization depending upon the good mill and 

respect of the whole society for  successful recruitment and overall reputa- 
tion cannot be the harbor for convicted felons and that  retention of such 
persons can only lower the military effectiveness of the organization. 

( 2 )  That trial by courts-martial is not appropriate for offenses which h a r e  
been previously tried by civil courts. 

( b )  Piaeque?zt involvement i n  military oflenses.-The typical case under this 
heading again involves the young serviceman who in the course of a single 
enlistment demonstrates a complete refusal to respond to the stimuli which pro- 
duce good service in the great majority of young men. Although the offense 
involved most frequently in  this "typical" case is unauthorized absence, the 
offender is usually involved in other chronic misbehavior such a s  insubordina- 
tion, petty theft, unclean habits, and other minor infractions. 

Aclministrative processing of such individuals is undertaken only after other 
measures have failed. The character of eventual discharge is determined by 
the individual's apparent original potential for good service (intelligence, educa- 
tion, etc.) and by the total record presented. 

Administrative discharge i n  this type case not only rids.the service of the 
Lmprodnctive command burden but also prevents the continuation of chronic bad 
performance which invariably leads to the even more serious consequences of a 
bad conduct discharge or dishonorable discharge. As in other types of cases 
involving separation for cause, the  individual is afforded rights and privileges 
designed to protect his interest. 

( c )  Homosexzcal invoZvement.-In this "typical" case, information is  received 
in a command indicating that  a member of the command has been a partner in  
a homosexual act. This information may stem from the statement of another 
homosexual or from the accusation of an offended party. Subsequent investiga- 
tion by the command or  by the Office of Naval Intelligence produces written 
admissions by the individual concerned naming dates and partners involved in 
homosesual acts. I n  accordance with Secretarial policy every such person is  
considered for  administrative separation. After development of the case in the 
field, it is forwarded to the Chief of Naval Personnel or the Commandant of the 
Marine Corps for review and decision. The character of discharge whether 
i t  be undesirable or general is finally determined on the basis of degree of in- 
volvement, the degree to which the individual's conduct has damaged the Navy 
and the total service record of the individual. 

The Navy's strong sanction against homosexual conduct has as  its basic 
validity the unique environment of shipboard life. The unusually crowded 
conditions under which seamen live, coupled mith the very restricted opportunity 
for normal social outlet, makes the contamination of homosexuality particu- 
larly onerous. Persons involved in homosexual conduct a re  considered to be 
military liabilities to the Navy. Their separation is in the best interest of the 
service a s  well a s  the Nation. 

The Marine Corps is  faced with the same problem. Garrisoned in isolated 
areas and training under conditions which preclude normal social contacts, 
too often our young men fall  prey to the same temptations. Once they have 
succumbed to such practices, however, their administrative separation is essen- 
tial to the well-being of the Marine Corps. 

Administratire processing of homosexuals provides the most expeditious 
means of effeciug separation. In the great majority of cases, such processing 
is in  the best interest of the man concerned and is  undertaken with his affirma- 
tive concurrence in  lieu of court-martial. 

Question 14. To what extent does the Army zltilCe o soldier's conviction by 
special co?crt-mart?al as  the basis for  a subsequent undesirable discharge? To 
what extent does t l ~ e  Armv make counscl available to a n  accused soldier whose 
c a w  hrcs heen referred t o n  special court-martial? 



Navy response : 
1. Navy Department policy precludes issuance of a n  undesirable discharge 

solely or primarily for a n  offense for  which the individual was convicted by 
court-martial. Any deviation from this policy requires express approval by the  
Secretary of the Navy. Thus, the awarding of a n  undesirable discharge for  
military offenses comes only after repeated infractions of the UCMJ. Such a 
discharge is reserved for  personnel who have demonstrated a frequent involve- 
ment of a discreditable nature with civil o r  military authorities. Discharge by 
reason of unfitness is not issued in lieu of disciplinary action except upon the 
determination by the Chief of Naval Personnel or appropriate Marine Corps 
review that  the best interests of the service a s  well a s  the individual will be 
served by administrative discharge. The use of this procedure is extremely 
rare. 

2. Fair, impartial, and uniform treatment to all personnel being considered 
for undesirable discharges is accorded. Each case is decided on i ts  individual 
merits. Matters of record, including such variables a s  the person's military 
record, civil record, age, GCT/AFQT, education, length of service, performance 
marks, psychiatric and medical determinations, duty stations, nature of offenses 
and action taken thereon, length of time between offenses, length of time since 
commission of a last offense, individual's statement, the field board action (when 
applicable), commanding officer's comments and recommendations, and other 
pertinent factors a r e  carefully considered, evaluated, and correlated in  arriving 
a t  a proper decision (retain, honorable, general, or undesirable type discharge). 

3. An accused has the right to be represented in his defense before a special 
court-martial by civilian counsel, if provided by him, o r  by military counsel of 
his own selection if reasonably available. 

4. In  compliance with article 27, UCMJ, counsel fo r  a n  accused is appointed in  
every special court-martial case. Paragraph 6c, MCM, requires that, if trial 
counsel is a lawyer, appointed counsel for  the accused must be similarly qualified. 
I f  the accused requests a particular officer to  serve a s  his counsel, his request i s  
honored if the officer requested is reasonably available. 

Question 15. To what extent are  legally trained counsel made available to 
accused sertiicemen whose cases a re  referred to summary o r  special courts- 
nzartial? 

Answer : 
1. The UCMJ does not require the use of legally trained counsel. Units of the 

fleet (except for  a few major combatants) a re  without the services of a n  as- 
signed lawyer. Shore activities of the echelon of command empowered to con- 
vene summary and special courts-martial ordinarily have either no lawyers 
assigned or, a t  best, one. ,When but one lawyer is assigned to a command, he  
must serve a s  i ts  adviser and is therefore precluded from serving a s  counsel 
for a n  accused. The limited number of lawyers in  the Navy precludes their 
assignment to commands unless their special qualifications a s  such can be fully 
utilized. 

I n  concentrated areas of naval activities, legally trained counsel a re  utilized 
when their services a re  requested and they can reasonably be made available by 
the command t o  which assigned. 

Question 16. What a r e  the effects on a serviceman's career of conviction by 
sunznzavy or special courts-nznrtial? 

Answer : 
1. Courts-martial convictions may have a n  effect on (1) character of separa- 

tion, (2) eligibility for  reenlistment, (3) eligibility for Good Conduct Medal, 
and (4) advancement i n  rate. Among other things, performance marks in  the 
trait  of military behtavior a r e  based primarily on an individual's conduct. When 
a n  individual is convicted by courts-martial the mark i n  military behavior for  
the semiannual period involved is lowered substantially. 

( a )  Honorable discharge.-To receive a n  honorable discharge, a n  individual 
must receive a final overall t ra i t  average of 2.7 and a n  average of 3.0 in the t rai t  
of military behavior plus no general courts-martial or more than one special 
court-martial (for first enlistment only, courts-martial conviction may be dis- 
regarded if the individual maintained a n  average of 3.0 in  the trait  of military 
behavior for the last 24 months of active duty) .  Numerical grades a re  based 
upon 4.0 top grade. 

(b )  Reenlistment.-For a first reenlistment a n  individual must attain a final 
overall trait  average of 2.6 and a minimum average of 3.0 in  the trait  of military 



behavior for  the last 12 months of active duty. For second and subsequent 
reenlistments a n  individual must receive an honorable discharge. 

(c)  Good Conduct Medal.-To receive a Good Conduct Medal a n  individual's 
record must be clear of military offenses for  a period of 3 years and the indi- 
vidual must maintain a n  average of 3.0 in all traits for the 3-year period. 

2. Courts-martial convictions may have a n  effect on eligibility for special pro- 
grams, security clearances, and assignment to sensitive areas. 

( a )  Special programs.-Courts-martial convictions may preclude a n  indi- 
vidual from being recommended or, if recommended, from being selected for 
training i n  certain desirable programs such a s  the Polaris program or officer 
candidate school. Normally such recommendations and selections take into 
consideration the individual's conduct and a record of courts-martial, particu- 
larly within the last year, would probably be disqualifying. 

( b )  Becurity clearances.-Among other things, security clearances a r e  based 
on an individual's conduct and a record of repeated courts-martial convictions 
might well raise a question concerning the individual's eligibility for security 
clearance, thus, in  some cases, preventing the individual from serving eEectively 
i n  his chosen rate. 

(c )  Assignment to sensitive areas.-A record of courts-martial convictions 
may preclude the assignment of an individual to a highly desirable billet in  for- 
eign shore assignment or other potentially sensitive area. In  view of the nature 
of such billets, assignments must be on a very selective basis, which normally 
eliminated a n  individual with a substandard conduct record. 

3. Repeated courts-martial convictions may have the effect of terminating an 
individual's career. Under certain circumstances, courts-martial may adjudge 
punitive discharge based upon previous convictions. 

Question 17. To w7~at extent has the Navy, by use of dockside courts alzd 
other&se, tried to provide for  the use of lawyers a s  trial and defense counsel 
i n  i ts  s p e m l  courts-martial? 

Answer: 1. The dockside court concept permits furnishing multiple com- 
mands, who do not have lawyers, with legally trained officers to t ry and defend 
special court-martial cases which they ( the commands) convene. I t s  broad 
utilization is not possible without the availability of legally qualified personnel 
and facilities. 

At the present time, dockside courts a r e  utilized infrequently and only i n  areas 
where there is a concentration of uniformed lawyers who can be spared from 
their primary duties. 

Question 18. Has  the Army's specialixed law oficer plan bee% successful? 
I f  so, to what extent has i t  been, adopted by the other services? 

Navy response : 
1. A pilot judiciary program, sponsored by the Commandant of the Marine 

Corps for most Marine commands in the continental United States, and a pilot 
judiciary program, authorized by the Secretary of the Navy for certain naval 
commands on the east coast (both patterned after the Army Field Judiciary 
System), have been operating for about a year. The law officer error factor has 
been reduced from 8.7 percent to approximately 2 percent. The commands 
serviced, in  approving the program, have evaluated it a s  efficient, effective, eco- 
nomical, and militarily sound. The expansion of the program to cover all 
general courts convened within the Navy and Marine Corps is presently under 
active consideration. 

Question 19. Under t h . ~  Amy's  specialized law oficer plan what steps are  
taken to assure the independence of the law o@cer? How is tAe independence 
of tAe law o@cer assured i n  the other services? 

Navy response : 
1. The principal assurance is  contained in code provisions which a re  designed 

to insure independence of the law officer. The staff legal officers' continuing 
advice to command on the law officers' function, a s  interpreted by decisional law, 
serves a s  a secondary assurance. I n  recent years, no documented instances of 
direct or intentional attempts to  influence law officers are  known. 

2. The proposed Navy judiciary program would remove any appearance 
of influence since the law officer, under the program, would be assigned to an 
independent activity rather than to the staff of the convening authority. 

Question 20. Under the Army's specialized law o ~ c e r  plan, would i t  be feasi- 
ble to provide that service as  law oflcer would not be Zimited to oflcers on. active 
duty, but coxld also be performed bu qualilied civilian employees of suitable 
maturity and experience? 



Navy response : 
1. Article 26a, of the code, and paragraph 40 of the Manual for Courts- 

Martial, preclude the use of any but active duty personnel to serve a s  law officer 
of a general court-martial. 

The code and manual could, of course, be amended. But  the following draw- 
backs a re  observed : 

(1)  Courts-martial serve the military society. Many offenses are  of a purely 
military nature. I t  is therefore desirable that  their judiciary officers be ap- 
pointed from the members of that  society. 

(2)  Military personnel assigned a s  law officers, who do not meet the require- 
ment for maturity, experience, and judicial temperament, can be reassigned to 
other duties without affecting the career potential of the officer involved. 

Civilian attorneys specially employed to serve a s  law officers, who did not 
prove themselves to have the judicial temperament necessary to carry out their 
duties, would not be subject to reassignment with the same facility a s  military 
personnel. 

(3)  Military personnel a re  moved from one location to another a s  part of 
normal military life. Moving civilian employees-especially to less desirable 
locations, including forward areas, for extended periods, i s  fraught with 
obstacles. 

(4 )  The position of law officer represents a career opportunity which should 
not be taken from the uniformed lawyer. 

Question 21. What  instances have there been i n  recent years of "command 
influence" with respect to members of courts-martial, including the triaZ and 
defense counsel of special or genwal courts-rtztzartial? 

Answer : 
1. No documented instances of direct or intentional attempts in recent years 

to influence members of special o r  general courts-martial, including the trial and 
defense counsel, have been brought to  departmental level's attention. There 
have been instances which the U.S. Court of Military Appeals has held t o  con- 
stitute command influence, but those relate to acts which, when taken, were 
not necessarily intended to influence the action of a court. For  example, in one 
case reported i n  10 U.S.C.M.A. 77, a convening authority's remark on a prior 
conviction was held to constitute improper command influence, even though a t  
the time i t  was made i ts  possible use in  a subsequent case was obviously not 
contemplated. I n  l i e  manner, U.S. Court of Military Appeals decisions have 
held that  policy directives such a s  one directing the separation of homosexuals 
by either judicial or administrative procedures, constitute improper command 
influence if brought to  the attention of the court immediately before or during 
trial (see, for example, U.B. v. Walinch, 8 U.S.C.M.A. 3). 

Question 22. Has the practice of negotiated guilty pleas used by the Armg and 
Xavy been, successfziZ? I f  so, why i s  i t  not used by the Air Force? 

Answer : .. . 
1. The practice of negotiating guilty pleas in exchange for  agreement to limit 

the sentence or to drop or reduce pending charges, which has been officially 
sponsored i n  the Navy since 1957, is considered successful. While no exact fig- 
ures a r e  available, experience indicates that i t  has definitely resulted in  sub- 
stantial savings of time and expense for trial without impinging upon substantial 
justice. No instances have come to official attention in which the practice has  
resulted in  any denial of rights to a n  accused, o r  has resulted in  demonstrated 
prejudice to him. The few difficulties which have been encountered stem from 
the use of the negotiated plea by defense counsel who a r e  not legally qualified. 

Question 23. What  are the percentages of guilty pleas for each type of court- 
martial-summary, special, and g e n e m d f o r  each service f o r  each year since 
19503 

Answer : 
NOTE 1.-NO statistics a re  available prior to January 1, 1953. Therefore 

fiscal year 1953 represents only the last 6 months of that  fiscal year. 
NOTE 2.-This office began a new statistical system on October 1, 1958. There- 

fore fiscal year 1959 figures represent only the last 9 months of that fiscal year. 
NOTE 3.-NO summary or non-bad-conduct-discharge-special-court-martial fig- 

ures a r e  available. The percentages in the second column were figured on bad- 
conduct-discharge-special-court-martial cases only. 



I Estimate. 

Question 25. WIzat are typical or "average" sentences i n  each service for 
sollze of the more frequent violations of the uniform code, such as unaz6thoriced 
absence, desertion, failure to obey, larceny, and assault? 

Answer : 
1. Sentence statistics a r e  not maintained a t  departmental level of sentences 

of special courts-martial not involving a bad conduct discharge or of sentences 
of summary courts-martial. However, a spot check was made of cases involving 
such sentences tried i n  the Norfolk, Va., and Newport, R.I., areas. The follom- 
ing are  found to be typical sentences : ' 
'Unauthorized absence : / 1st  offense: 

< 1 to 15 days -------- Confinement 18 days, forfeiture of $45. 
1 5  to 30 days------- Confinement 30 days, forfeiture of $65. 
30 to 60 days-------. Confinement 118 days, forfeiture of $194, reduction. ) 2d offense: 

c 1 to 15 days-------- Confinement 30 days, forfeiture of $69. 

i 
1 5  to 30 days-------. Confinement 40 days, forfeiture of $83. 
30 to 60 days------- Confinement 51 days, forfeiture of $105, reduction. 

/' 3d offense : 
1 to 15 days -------. Confinement 44 days, forfeiture of $82. 
1 5  to  30 days------- Confinement 50 days, forfeiture of $86. 
30 to 60 days-------. Confinement 60 days, forfeiture of $124. 

Failure-to-obey offenses : 
1st offense ------------- Confinement 18 days, forfeiture of $46. 
2d offense ------------- .. Confinement 26 days, forfeiture of $52, reduction. 

Larcenv: 
1 s t  offense ------------- Confinement 54 days, forfeiture of $81. 
2d offense -------------. Confinement 74 days, forfeiture of $109. 

Assault : 
1st offense ------------- Confinement 24 days, forfeiture of $60. 
2d offense -------------. Confinement 54 days, forfeiture of $73. 

1 Since sentence by court-mnrtlal must take into account the offender as well as the 
offense, no uniformity can be realistically expected. 



2. The following a r e  typical sentences adjudged for the listed offenses by 
special courts-martial which adjudged also a bad conduct discharge and by 
general courts-martial : 
Special court-martial : 

Unauthorized absence--. BCD, confinement for 4 months, partial forfeiture, 
reduction. 

Failure to obey --------- Do. 
Assault ---------------- BCD, confinement for 4?4 months, partial for- 

feiture, reduction. 
Larceny --------------- Do. 

General court-martial : 
Unauthorized absence--. BCD, confinement for 9 months, total forfeiture, 

reduction. 
Desertion -------------- BCD, confinement for 10% months, total forfeiture, 

reduction. 
Failure to  obey--------.. BCD, confinement for 10 months, partial forfeiture, 

reduction. 
Assault ---------------- BCD, confinement for 10 months, total forfeiture, 

reduction. 
Larceny ------------_-_ Do. 

Question 26. To t o h a t  eatent are civilians z6sed in the board of veoiew operat- 
ing u n d w  the Uniform Code of IlIzEitary Justice? 

Answer : 
1. At the present time, the Navy has five boards of review, each consisting of 

three members. Of the 15 board members, 7 a r e  civilians. Each board of review 
has a t  least one military member assigned. 

Question 27 W h a t  iS the average tour of duty on these boards and what pro- 
vision, if any, is made to assure the independence of these boa?ds? 

Answer : 
1. Civilian board of review members a re  not rotated. Military board of review 

members a r e  assigned.for normal tours of duty (3-4 years). 
2. Boards of review i n  the Navy operate with complete independence-the 

Judge Advocate General providing logistic support, including management con- 
trol. No attempt i s  made to influence the decisions of boards of review. 

Question 28. W # t L  respect to each service and for each year since 1961, what 
is  the percentage of cases in which boards of review have disapproved findings? 
I n  what percentage of cases have they reduced the sentence? 

Answer : 
NOTE 1.-PITO statistics a re  available prior to January 1, 1953. Therefore fiscal 

year 1953 represents only the last 6months of that  fiscal year. 
NOTE 2.-This office began a new statistical system on October 1, 1958. There- 

fore fiscal year 1959 figures represent only the last 9 months of that fiscal year. 

Perrentape of bonrd of re- Percentope of hoard of re- 
view disspproval of findings I view reduction ofscntence 

Fiscal rear I- I I 

I Estimate. 

GCM 

Question 29. TO what extent have convening authorities and/or the officers 
eaeroising general c o w f  jurisdiction acted either to disapprove *dings or 
reauce sentences i?e cases ~oRlcA they reviewed! 

Answer : 
NOTE 1.-No ste tk t ics  are  available prior to January 1, 1953. Therefore 

fiscal year 1953 represents only the last 6 months of tha t  fiscal year. 
NOTE 2.-Thiis affiee began a new statistical system on October 1, 1958. 

Therefore fiscal year 1959 figures represent only the last 9 months of tha t  
fiscal year. 

BCD-SPCM 
I 
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NOTE 3.-NO summary or non-BCD special court-martial figures a re  available. 
~ - 

Fiscal year 

Question 30. Has the Air Force's Amarillo retraining' group been successful? 
If so, have the  other services undertaken similar retraining projects? Could 
smcess capacity at Amarillo feasibly be used for rehabilitation of personnel from 
$11 e other services? 

Answer : 
1. In  the period following demobi'lization af ter  World War 11, and until 

1960, the Navy operated three retraining commands for  the purpose of restoring 
court-martial prisoners to active service. I n  response to requirements of reha- 
bilitation, and in the interest of efficiency, two of these retraining commands 
have been closed and the mission of the third has been changed to that  of a 
disciplinary command for prisoners awaiting discharge. Retraining responsi- 
bilities held by these three major activities have been shifted to the numerous 
brigs throughout the Navy and Marine Corps. Retraining a t  the brig level 
includes evaluation, counseling, reindoctrination in service responsibility and 
efforts toward overall acceptance of service discipline. Upon restoration of a n  
individual, this program of rehabilitation is  extended to the restoree's new 
duty station. Shipboard counseling and guidance is stressed a t  division officer 
level a s  a means of returning the restored individual t o  effective service. 
Experience with this program of rehabilitation during the past 2 years indi- 
cates that  i t  is effective in  the majority of cases. Although statistical analy- 
sis of restoration success has not been compiled for  all restorees, there is 
positive evidence that failure of probation is  the exception rather than the rule. 

2. I t  would not be feasible for  the Navy and Marine Corps t o  utilize excess 
capacity a t  Amarillo. Amarillo is geared to the training of airmen. Prison- 
ers are taught skills peculiar to the Air Force and facilities for  such instruc- 
tion a re  already available. The Navy and Marine Corps, due to the present 
trend toward very short sentences, would have few individuals with restora- 
tive potential who would have long enough sentences to warrant transfer to 
Amarillo. Transportation to Amarillo which is no problem to the Air Force, 
would be difficult for  the Navy. Also, the Air Force reports (November 1961) 
that  Amarillo is "near capacity" and "this tended to dilute the individual 
attention, which is a basic feature of our system. * * *" 

Question 31. I n  view o f  the unavailability of a bail procedure under mili- 
tary  law, what steps have been talcen by the  three services to minimixe pretrial 
confinement? 

Answer : 
1. For many years now, the Navy 'has had in operation a n  active policy to 

cope with the unavailability of bail i n  the court-martial system. OpNav 
Instruction 1640.2, of June 3, 1957, directs that  "personnel awaiting trial should 
be confined only when essential to  insure their presence or  to prevent recur- 
rence of their offenses, and every effort must be made to expedite the trial of 
those who must be confined," and further directs and enjoins commanding 
officers "to review their existing policies and procedures governing the confine- 
ment of accused persons prior t o  trial," and to make every effort to reduce 
the number of persons confined prior to  trial by careful evaluation of neces- 
sity for confinement and by eliminating delays in bringing confined persons 
to  trial. 

Percentage of convening 
and supervisory author- 
ity disapproval findings 

2. SecNav Instruction 1640.5, of September 22, 1961, restates a prior policy 
in connection with the use of confinement by providing a s  follows: "* * * pre- 
trial confinement should be avoided with minor offenders and most first offend- 
e r s  whenever suitable alternatives exist. The  maximum use in  appropriate 

Percentage of convening 
authority reduction of 
sentence 



cases of no restraint, arrest, or restriction in lieu of arrest before trial is 
encouraged. Adherence to this policy insures full compliance with article 10 
(UCMJ) and paragraph 88e(l) ,  (MCM) ." 

3. BuPers field correction specialists, when visiting commands operating 
brigs, stress the foregoing policies to the officers concerned and brig specialists 
monitor the implementation of the above policies to insure compliance. In  addi- 
tion, reporting procedures and onsite survey and inspection teams insure com- 
pliance with directives. 

4. Operation Tapecut, a program sparked by the Judge Advocate General of 
the Navy, in 1957, was directed toward the improvement and speeding up of 
the judicial procedures in the military. 

A11 of the above programs are aimed a t  cutting down the number of perscmnel 
in pretrial continement. 

Question 32. When a serviceman is subject to trial in either a Federal district 
court or a court-martial, what are the criteria for determining which court shall 
exercise jurisdiction? Are these criteria satisfactory? 

Answer : 
1. The criteria for determining which court shall exercise jurisdiction have 

been set forth in a memorandum of understanding between the Department of 
Justice and the Depatment of Defense relating to investigation and prosecution 
of crimes over which the two departments have concurrent jurisdiction. This 
memorandum is implemented in the Navy by SecNav Instruction 5820.2. These 
criteria which have been in effect since 1955 are considered satisfactory. 

Question 33. Under circumstances where a servicemads alleged misconduct 
violates both the Uniform Uode of Military Justice and the law of some State 
under what c9cumstances, if m y ,  is the serviceman tried by court-martial if he 
has already been tried by a State court? 

Answer : 
1. Secretarial policy limits trial by court-martial of service personnel who 

have been tried by State courts to situations involving substantial discredit to 
the naval service, or where, in the interest of justice, discipline, and the proper 
administration of the naval service, trial by court-martial is essential. In  these 
cases, prior secretarial approval is a condition precedent to trial by general and 
special courts-martial. Trial by summary court-martial can be authorized by 
the cognizant general court-martial authority. 

2. In determining whether or not a court-martial is warranted, the following 
guidelines have been established and are detailed in paragraph 010613 of the JAG 
Manual : 

(a) Cases in which punishment by civil authorities consists solely of pro- 
bation, and local practice does not provide rigid supervision of probationers, 
or military duties of the probationer make supervision impractical. 

(b) Cases in which civil authorities have, in effect, divested themselves of 
responsibility by an acquittal manifestly against the evidence, or by the 
im~osition of an  exce~tionallv light sentence on the theory that the individ- 
uai will be returned the nivai  service and thus removed as  a problem to 
the community. 

(c) Cases of homosexuality in which mild penalties have been imposed 
upon conviction. (Homosexuality is a more serious problem in the military 
society because of the close contact living and working conditions of its 
membem ) 

(d) Other cases in which the interests of justice and discipline are con- 
sidered to require further action under the Uniform Code of Military Justice. 

Question 34. In, situations where State authorities have indicated their 
willingness to relinquish jurisdiotion over a serviceman if the armed services 
will prosecute him, under what ~roumstanees ia prosecution nunderteken by the 
armed services? 

Answer : 
1. There are no written Navy Department policies on this question. However, 

most shore commands maintain close liaison with the local civil authorities and 
Navy personnel who commit minor civil offenses, other than trafflc violations, 
are often released to the Navy for disciplinary action. When individuals are 
turned over to the Navy under such informal arrangements disciplinary action 
appropriate to the offense is generally taken. The civil authorities, however, are 
given no guarantees a s  to the type of disciplinary action which will be taken. 
In serious cases (felonies) the civil authorities normally retain jurisdiction. 

8 4 1 5 4 - 6 2 4 8  



2. There is a long-established tradition in the naval service that the "Navy 
takes care of its own." I n  tLe interest of good morale and esprit de corps, 
commanding officers attempt to protect the interests of members of their com- 
mands before civil tribunals by having a command representative present at 
the proceedings. When the commanding officer feels that the best interests of 
the service as  well as the community will be served by returning an  odender to 
naval jurisdiction, he will so recommend to the civil court. 

Question 35. I s  legislation needed to give the Federal district courts juris- 
dictiqn over misconduct overseas bg ciuiUan dependents and employees acconz- 
panyilzg the armed services in peace time? 

Answer : 
1. As the result of recent Supreme Court decisions, a serious "void" present- 

ly exists with respect to criminal jurisdiction over civilian dependents and 
employees of the Armed Forces overseas in peacetime. The only recourse now 
available, other than administrative action, is to turn such persons over to courts 
of the foreign country where they are stationed for trial. Consequently, some 
form of criminal jurisdiction, exercised by the United States, is clearly needed. 

2. The Navy Department has previously favored the enactment of legislation 
submitted as DOD items 87-109 and 87-138. The latter proposal would extend 
the jurisdiction of Federal district courts in espionage cases. T%e former 
DOD proposal (87-109) proposes a constitutional amendment authorizing the 
exercise of court-martial jurisdiction over persons serving with, employed by, 
or accompanying the Armed Forces of the United States. As an alternative, the 
proposal recommends that the jurisdiction of Federal district courts be extend- 
ed to offenses committed overseas by any person owing allegiance to the United 
States. If the constitutional amendment cannot be obtained, the alternative 
proposal is needed. 

Question 36. I s  jurisdiction needed to give the district courts jurisdiction over 
violatiow of the Uniform Code by ex-servicemen while they were om active duty? 

Answer : 
1. Yes. Article 3(a)  of the Uniform Code of Military Justice, insofar as it 

purported to authorize the trial of former servicemen, now civilians, by military 
courts-martial, was declared unconstitutional by the U.S. Supreme Court in TotA 
v. Quarles (350 U.S. 11, 100 L. ed. 8, 76 S. Ct. 1). The Court made i t  clear that 
Congress has power under the Constitution to provide for trial in Federal district 
courts of discharged servicemen of offenses committed while on active duty. 

2. Under Article 3(a), two types of offenses are involved: those of a purely 
military nature, and those committed outside the territorial jurisdiction of any 
Federal district court. Although the Navy has attempted no trials under 
article 3 (a ) ,  it is considered that legislation is needed to give Federal district 
courts jurisdiction over offenses, other than purely military offenses, which are 
committed overseas. The constitutional amendment referred to in' question 
No. 35, will not' answer this need since i t  would provide jurisdiction only over 
persons while they aGe still'under military control. However, the legislation 
favored a s  an alternative to the cohstit~tional amendment (to subject persons 
owing allegiance to the United States to the jurisdiction of Federal district 
courts for crime's committed 7overdas), if enacted, would adequ8tely'provide 
the needed jurisdiction. , 

< ,  

DEPARTMENT O F  THE NAVY RESPONSES TO SUBCOMMITTEE . . - -  '"AIDE ME MOT RE^^ , ' 

. , ' ?n+ar, pmsk10. I 
I 

Itelated aide memoire question : With respect to the request for total seruice 
strength at  a garticulw time, eaok service will. provide the total enlzsted strength 
on board as of July 1 of each fiscal year included in its pre.uious response to ques- 
tiol?, 1 of the subconznzittee's original questionnaire. 

Answer : 
1. The folloving is the ~avy~en l i s t ed  active ,&ty strength as of June 30 for 

fiscal years 1950 through 1961 : . . 
&lzd strmgth , 

Fiscal year : Pis? year-Continu& 
1950-----------1-~------- 331,860' 1956---------~~---------- 591,996 
1951--'I-----L----------- 661,639 1957-L--,-----------------597,859 
1952--------------------- 735,753 1958---:----,------,----- 663,506 
1953--------------------- 706,375 1959----------r---,,---- 552,221 
1954--------------------- 642,048 1960--------------------- 544,040 
1955--------------------- 579, 864 1961------------------- 551,603 



Related aide memoire question : The  statistics furnished the subcommittee do 
not appear to include oncer cases, although predumably oflicer dismissal tends 
to follow the same trends. The  subcommittee will appreciate your providing 
comparable information concerning oncers. W i t h  respect to data perta&ng to  
oficer cases, each service will furniah meawingful data pertaining to the separa- 
tion of Regular and Reserve oflicers for fiscal years 1957 through. 1961. Data 
should include July 1 strength, dismissals as a result of trial by genera2 court- 
martial, resignations i n  lieu of trial, revocations of commissians, resignations 
i n  lieu of board action, and separations by category, i.e.,, honorable, under honor- 
able conditions, and under other than, honorable conditions. 

Answer : 
1. The attached table sets forth the statistical data requested with regard to 

officer separations : 

Fiscal year 

1 Other than honorable 
2 Under honorable conditions with provision for the issuance of a general discharge certificate. 

Related aide menoire question : 8tatistios of olgEcer dismissals. 
U.S. Marine Corps answer : 

1 Included in resignations in lieu of trial by court-martial Regular. 
1 Included in resignations in lieu of tnal by court-martial: Reserve. 

Related aide mamrire question: W i t h  respect t o  question 1, it would be de- 
sirable to determine the estent to which the totaZ number of discharges tend t o  
correspokd to  the total strength of m c h  semice,at a particular time. 

Answer : - 
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Related aire memoire question: Also, can you furnish the  subcornrnittee the 
breakdown of the  basis, reason, or authority for  the  i s sumce  of the  general art& 
undesirable dischwges to which you refer in the  information you hame provided 
the subcommittee? 

Answer : 
1. The following is a general breakdown of the reasons for undesirable dis- 

charges for fiscal year 1950 through 1961 : 

Fiscal year 

I I I 

2. The following is  a breakdown of the reasons for general discharges for 
fiscal year 1957 through 1961 (breakdown for 1950-56 not available) : 

Unsuit- 
Fiscal year 1 , 1 a t  1 a t  1 Security 1 U n I  I co%ct I Total 

1. GeneraZ discharges (enlisted) 

Fiscal year Fiscal year I 1960 I DM 

-- 

NOTE.-A man d i scha~~ed~byrekon  of unsuitability may be given an honorable or 3 general discharge 
dependink! on his military record. No statistics of specific authority for issuancc of discharges by reason of 
urisuitabiiity are recorded. 

2. Undesirable discharoes 

Fiscal year Fiscal year 
1960 I 1961 

Unftness: 
Lewd acts ----.-------------------------------.-------------------------- 
Homo acts -..--------.--.---.-----------------.-.------------------------ 
Sodomy --------------------.---.---.-.-.-------------------------------- 
Indecent exposure --.-------.-------------------------------------------- 
Indecent acts with child .-------.-----------.--------------------------.- 
Other indecent acts ---.-----------------.---.---------------------..----- 
Frequent involvement --..--------------------------------------------.-- 
Pattern for shirking -------------------------------------------.--------- 
Drug addiction or possession -----------------------------------.-------- 
Failure to pay debts --.-------------------------------------.-.-.-------- 
Other good and s d c i e n t  reasons -------.---------------------.---------- 

Misconduct: 
_._Psolonged unauthorized absence, -.--_;,,------ --:----------- T T T T T T T T T T T T  

-Fra;nddent-'enlMfirent:------ 
Police record -.-.-----------------------.---------------------------- 
Juvenile record .---.-------------.-.-.------------------------------- 
Previous service in  another branch .------------------.-------------- 
Physical defects ------------------.-.-----------------.-------------- 
Marriage or dependents- .--..------.-------------------------------- 
Preservice homosexual acts .......................................... 

Conviction by civil authorities ---.-.---------------------.-------------- 

. . 



Related aide m e m i r e  question: Why a re  there so few dishonorable discharges 
in the Navy i n  comparison wit]& the other services? And a somewhat greater 
use of the bad conduct discharge? 

Answer : 
1. Fewer general courts-martial. 
2. For the most part, the Navy's shore-based activities are  concentrated in  

the continental United States. Serious type offenses committed ashore usually 
result i n  arrest and trial by civil authorities. The Army and Air Force have 
large concentrations of personnel overseas. Serious type offenses committed 
either on or off post by their personnel are  normally tried by general court- 
martial where dishonorable discharge is authorized. 

3. Operational commitments of commands afloat require units of the fleet 
to  operate independently ( a  tender in  the Persian Gulf; an icebreaker in the 
Antarctic). Afloat commands do not have general court-martial authority, nor 
do they have sufficient uniformed lawyers to conduct a general court-martial. 
As a result, they resort to  the substitute forum of the special court-martial for 
relatively serious type offenses. Special courts-martial a re  not authorized to 
adjudge dishonorable discharges but a r e  authorized to adjudge bad conduct 
discharges. 

Related aide memoire question: Why does the Navy seem to have a more 
constant ratio of undesirabZe discharges to total discharges than the other two 
services? 

Answer : 
1. The relatively constant ratio of undesirable discharges to total discharges 

i n  the Navy can most probably be attributed to a minimum of policy changes 
(except for  that  occasioned by the DOD directive i n  1959) ; the relative stability 
of the Navy's strength ; a fairly constant caliber of personnel input; and the 
Navy's centralized system of personnel administration. 

Related aide memoire question: What is the explanation for the drop of dis- 
charges i n  the Marine Corps i n  recent years? 

Answer : 
1. Decline in  general courts-marital. 
2. Decline in  number of desertion convictions a s  a result of USCMA decision 

in 1957 (77.8. v. Gothern, 8 USCMA 158), holding that  length of absence alone 
insufficient to sustain conviction of desertion. This ruling has resulted in  
reducing the number of desertion cases i n  the Navy, a s  well as  the Marine Corps. 
Those convicted of prolonged unauthorized absence receive a bad conduct dis- 
charge vice a dishonorable discharge. 

3. General change in attitude of senior commanders toward use of the dis- 
honorable discharge. 

ORIGINAL QUESTION 3 

Related aide memoire question: Does the Navy think that these procedures 
a re  too complex now? Does the complexity of court-martial procedures lead to 
bypassing of the court-martial by administrative discharges? 

Answer : 
1. The code is complex, but perhaps i t  has  to be. We certainly agree that 

a l l  constitutional rights of servicemen must be protected. At the same time it  is  
necessary that  military legal processes be as simple a s  practicable in  view of the 
environment in  which military forces operate. 

2. As previously pointed out in  the Navy's response to  this question, there are  
positive prohibitions against the use of administrative separations in  lieu of 
trial by court-martial. These prohibitions are  contained in secretarial and 
departmental instructions ; they a r e  well understood by the operational com- 
manders ; and, their observance is monitored a t  the departmental level. 

Related aide memoire question : If the respondent demands a trial, and, if for  
some reason, i t  is impossible to develop corroborating evidence which would re- 
sult in  speedy trial and conviction, is he discharged under honorable conditions? 
I t  he is  not discharged under honorable conditiom, is i t  fa ir  to him, in the light 
of the stigma that attaches to a n  undesirable discharge? 

Answer : 
1. The situation presented seems applicable to  a confessed homosexual who 

demands trial but is  processed for  a n  administrative discharge because of the 
impossibility of developing witness evidence which can be used in a court-martial 
trial. If in  the administrative processing of the case the evidence presented is 



sufficient to convince a n  impartial board of officers that  the individual has com- 
mitted a n  in-service homosexual act, i t  is likely that  he would be administra- 
tively discharged. The discharge, however, would almost certainly be under 
honorable conditions. 

Related aide memoire question: I n  the situation of a person described a s  a 
chronic military offender, isn't there specific provision, i n  the Manual fo r  Courts- 
Yavtial for  discharge of these individuals with a punitive discharge a s  habitual 
offenders? If  so, wouldn't there exist the autl~ority to get rid of these men by 
court-martial where thcy have full protection under t7be uniform code instead of 
b y  administrative disci~arge? 

Answer : 
1. The Manual for Courts-Martial provides that  if a n  accused is found guilty 

of a n  offense for which a punitive discharge is not authorized, proof of two or 
more previous convictions will authorize bad conduct discharge. This provision, 
however, is subject to  a number of qualifications which preclude consideration 
of the accused's entire disciplinary record covering his current enlistment. For 
example, evidence of the following may not be introduced for consideration by 
the court-martial in  regard to the sentence to be awarded : 

( a )  The accused's record of nonjudicial punishments. (Normally a n  
accused whose record includes prior court-martial convictions has also re- 
ceived several nonjudicial punishments during the current enlistment). 

(b )  Civil convictions. 
(c )  Court-martial convictions which occurred more than 3 years before 

the current offense was committed. 
2. Accordingly, it will be observed that  the Manual for Courts-Martial pro- 

visions a re  not applicable in  all  cases involving chronic military offenders. I n  
many cases, administrative separation under honorable conditions has the effect 
of avoiding punitive discharge by eliminating misfits a t  a n  early stage. This is 
particularly true in those instances where a definite pattern of misbehavior has  
been established and where there is  every indication that  continued service can 
only result in  more serious misbehavior and ultimate punitive discharge. 

ORIGINAL QUESTION 4 

Related aide memoire question: With respect to the Navy answer to question 
4, i t  will he noted thrlct the Navy points out various differences i n  procedure a s  
between i t  and tAe other services, par t icula~lg with respect to the availability of 
a board hearing and the level a t  which certain determinations to discharge a re  
made. I t  would be desirable to have mch service comment on these differences 
and on which procedure is  preferable or whether the procedure used by e a c l ~  
service is the best adapted to its pwticular problems. For  e o a q l e ,  would i t  be 
desirable for the other sewices to follow the, Navu practice of requiring 7~ead- 
quarters approval for  the issuance of a n  undesirable disclbarge? 

Answer : 
1. The major difference in  procedure between the Navy and the other services 

in administrative discharges appears to be in  the area of final case resolution. 
Army, Air Force, and Marine Corps procedures permit decisions on undesirable 
discharges to be made by officers exercising general court-martial jurisdiction 
whereas the Navy decides all such cases a t  the Washington level. The level of 
judgment exercised by each service is probably similar. Speaking for  centralized 
control of undesirable discharges, this system has been found t o  be particularly 
suited to the Navy's organization. I n  many such cases the originating command 
is f a r  removed geographically from normal administrative channels including 
type commanders. Under such circumstances, the consideration of all  undesir- 
able discharge cases a t  the headquarters level has  proven to be a most equitable 
system. 

ORIGINAL QUESTION 5 

Related aide memoire question: I n  applying the criteria for issuance of a gen- 
eral instead of a n  lbonorable dischwge, a t  what level is  the determination made 
to give sw.ch discharge? As to each service, what a re  the disabilities attached to 
a general discharge? And worrld i t  be possible to accomplish the same objec- 
tives witl~out using the term, "general discharge"? 

Answer : 
1. Except i n  the cases of discharges by reason of unfitness, misconduct, or for 

security or certain unsuitability cases referred to  the Chief of Naval Personnel, 



the determination a s  to  whether a n  honorable or general discharge will be issued 
is normally made by the immediate commanding officer, based upon criteria is- 
sued by the Chief of Naval Personnel. On a Navy grading scale of 4 a s  perfect, 
a n  individual must have made a final overall average in  performance marks of 
2.7, and a n  average of not less than 3 in the t rai t  of military behavior. He must 
not have been convicted by general court-martial or more than one special court- 
martial (the portion regarding courts-martial is disregarded in the cases of first 
enlistments where the individual maintains a n  average of 3 in the trait  of mili- 
t a ry  behavior for the last  24 months of active duty). Performance marks a r e  
assigned on a semiannual basis and on certain special occasions to  take cogni- 
zance of such things a s  particularly meritorious or derogatory performance. Prior 
t o  separation, all  assigned marks a re  averaged and used in determining whether 
a n  honorable or general separation is warranted. Individuals who a r e  to be 
administratively separated without having received performance marks (such as  
recruits) a re  normally issued honorable separations if they make a sincere effort 
to  maintain proper military behavior and to perform duties in  a proficient and 
industrious manner. 

2. Persons separated for  unfitness, misconduct, or security reasons may be 
given a n  undesirable, general, or honorable discharge depending upon the nature 
of misbehavior involved and the circumstances of individual cases. I n  view of 
the failure to satisfactorily complete the enlistment contracted for, a n  honorable 
discharge is  rarely appropriate i n  these cases. General discharges are  assigned 
i n  those cases involving poor performance where further service is  not appro- 
priate but where cireumstances of the case, including previous record and com- 
manding officer's recommendation, dictate against a n  undesirable discharge. 
Except a s  noted in  paragraph 3 below, determination i n  such cases is made by 
the Chief of Naval Personnel on a n  individual basis a t  headquarters level. 

3. Commander, Naval Forces, Philippines, is authorized to issue general 
discharges by reason of misconduct i n  the cases of Filipinos who have entered 
into fraudulent enlistments and separation is  indicated. Recruit training 
commands are. authorized to effect general discharges by reason of misconduct 
in  the cases of recruits who entered into fraudulent enlistments, and retention 
i n  the service is  not warranted. 

4. Under current standards, "disabilities" a re  normally attached to the reason 
for  discharge rather than the type of discharge. Personnel separated with 
either a n  honorable or general discharge by reason of unEtness, misconduct, or 
for  security reasons a re  not recommended for reenlistment. Normally they are  
subject to checkage i n  pay (on a prorated basis) for any current reenlistment 
bonus received. The same is  true in  the case of personnel separated by reason 
of unsuitability, except their pay incident to reenlistment bonus is not checked. 
For  all other reasons (expiration of enlistment, convenience of the Government, 
etc.) there are  no "disabilities" attaching to general discharge. The only 
difference is  that  an honorable discharge is a separation from the service with 
honor and an indication of proficient and industrious performance of duty. A 
general discharge indicates that  the individual's service was not sufliciently 
meritorious to warrant a n  honorable discharge. 

5. Since one of the principal elements of the general discharge concept is to 
encourage proficient, industrious service and since the vast majority of dis- 
chargees qualify for honorable discharges, it is  not possible to develop a system 
which recognizes different shades of service without identifying the end product. 
Elimination of the term "general discharge" would require the use of another 
term having the same meaning. 

Related aide memoire question: The Navy indicates that a general discharge 
i s  given on the basis of  minimum proficiency standards. #h0?6ld "proficiency" 
be a criterion f o r  determining whether someone gets anything other than an 
honorable discha,rge ? 

Answer : 
1. Proficiency, a s  used in the previous Navy reply, means the overall evalua- 

tion of the man i n  the factors of professional performance, military behavior, 
leadership and supervisory ability, military appearance, and adaptability. The 
average of the marks he has received in these factors establishes his eligibility 
for an honorable discharge. A man needs only to be rated a s  adequate to earn 
this eligibility. H e  must, additionally, have received marks which average out 
a s  satisfactory conduct. He need not earn marks equating to good or exemplary 
conduct. It is felt  that these minimum standards are  a n  extremely fair  criterion 
for determining whether a man should receive an honorable discharge. 



Related aide memoire question: If a general discharge does accomplislb a 
functio?~ and if, a s  some of the courts seem to indicate, there is some stigma 
attached to i t ,  should there be a board meeting for  i t  just as  for the undesinable 
discharge? 

Answer: 
1. The Navy presently holds board hearings in many cases where a general 

discharge is finally awarded. There is  no objection to a requirement for 
extending the field board hearing privilege to all general discharge cases for 
unfitness and misconduct as  is currently provided for undesirable discharges. 
Board meetings for unsuitability and average mark cases a re  not considered 
appropriate for two reasons. The very great majority of unsuitability discharges 
are  for duly diagnosed character and behavior disorders. I n  these there would 
be nothing for a board to consider except the psychiatrist's diagnosis which does 
not require a board evaluation; I n  performance cases, the discharge awarded is 
not given a s  a result of single evaluation but rather through evaluation by a 
series of different division officers and commanding officers. Such evaluations 
over a period of time insure that  the character of service is accurately assessed. 

Related aide memoire question: I n  connection with tke general discharge, i t  
zoould be desirable to ask some of the witnesses whether or not they feel that  
a general discharge creates a stigma and whether they would be as  willing to 
liflve a general discharge as  a n  ho~orable discharge. I f  not, why not? 

Answer : 
1. I t  is  felt  that  a general discharge creates a stigma only in  the sense that it 

is evidence that  the man's service was not a s  meritorious a s  it could have been. 
It is  a n  indication that  the man failed to meet~minimum standards of perform- 
ance which are  met by all  but a-few of his contemporaries. No man should be 
a s  willing to have a general discharge as  a n  honorable discharge, because it 
reflects on his willingness and ability to  adjust in a n  environment which is 
shared by practically all young men a t  some time in their adult life. 

ORIGINAL QUESTION 6 

Related aide memoire question : Concerning guestion 6 ,  how m a w  separations 
of enlisted personnel were the result of the esercise of waivers? 

Answer : 
1. Procedures used by the Navy i n  central processing of administrative dis- 

charges do not provide exact records on the number of waivers executed. These 
procedures do provide in  every case for  extension of waiver privileges before 
any processing for undesirable discharge may be undertake% By Defense De- 
partment policy and implementing Navy instructions, no enlisted person is given 
a n  undesirable discharge without the extension of these privileges. 

2. A sampling d cases now in the Department indicates tha t  in  three out of 
four cases of processing for  unfitnem or misconduct discharge, the respondent 
executes a waiver of privileges. This sampling which is considered to be valid 
would indicate that  i n  fiscal year 1961 approximately 2,250 undesirable dis- 
charges were issued after a waiver of field board privileges had been executed. 

3. I n  relation to the above, it should be noted that  the Navy's procedure of 
centralized control of undesirable discharges makes mandatory a n  evaluation by 
a board of senior officers i n  Washington before a n  undesirable discharge may be 
issued. This procedure is used regardless of whether a waiver of privileges has  
been executed in the field. Further, final action of the Chief of Naval Personnel 
is never more severe than that  recommended by the board of officers convened 
for centralized evaluation of the case. It is, therefore, considered that  the waiver 
of field board privileges in  the field does not unduly prejudice or endanger the 
constitutional rights of a Navy enlisted person who is being considered for 
administrative discharge for cause. 

ORIGINAL QUESTION 7 

ReIated aide memoire question: How manu separations of oficers involve res- 
ignations and/or waieers of board action after adverse action has been recom- 
mended or initiated? 

Answer : 
1. The table below gives this information. 



Active duty disciplinary separations of oficers 
I I I 

Fiscal year 
arations 

In  from 69 to 84 percent o f  officer disciplinary separations during the &year 
period in  question, separations involved resignations and waivers o f  board 
action. 

ORIGINAL QUESTION 8 

Related aide memoire question : With  respect to the answer to question 8, you 
will notice in sowe of the answers there is refereme to prmiding counsel "i f  
reasonably available." I t  seems very important to determine what standards 
are applied by a co~nma?%ding oficer in ruling on the auaiZahiZity of c o w e l  for 
respondents in  administrative actions or for accused persons in aummary or 
speoiaZ courts-martial. For instance, there are some complaints that some 
commanders, as a matter of policy, never declare a lawyer to be "reasonubly 
a'1;ailable" for a board action or a summary or special court-martiat. Perhaps 
statistics are available on the repre~en~tation of defendants or respondents by 
legal@ trained attorneys. 

To what extent, if any, are enlisted lawyers used by the services as counsel to 
represent respondents in, board hearings or accused persons i n  cwiminal 
proceedings? 

Answer : 
1. Providing a respondent in an administrative action or accused in  a court- 

martial proceeding with a qualified lawyer i s  determined in  accordance with the 
standards previously outlined in answering questions Nos. 8 and 15. The  Navy 
is unaware of any command policy which denies a qualsed lawyer to an in- 
dividual by resort to a command decision that he i s  not "reasonably available." 
No statistics are maintained, and hence not available, with respect t o  the repre- 
sentation of accused or respondents by legally trained attorneys. 

2. Since lawyers are rarely found i n  the enlisted ranks, i t  follows that they 
are seldom, i f  ever, used. 

ORIGINAL QUESTION 9 

Related aide memoire question: Wi th  respect to question 9, each service 
Should be asked to describe the number of members on i ts  Discharge Review 
Board and the Board of Correction of Military Records, the composition of the 
Boards, the tenure of its members, and other duties, i f  any, performed by the 
members +n adjudicating their cases. There have been cornplaints to the sub- 
committee that the Board for Correction of Military Records seldom gralzts hear- 
ings and that the Board members may meet only once a week-and then only 
for a very short time. The truth or falsitv of such allegatons should be de- 
termined since the Qongress relies on the Boards to rectify any injustice. 

Answer : 
1. The Navy Discharge Review Board present complement o f  full-time mem- 

bers consists of one Navy captain, three commanders, two lieutenant eom- 
manders, and two majors. In  addition, as collateral duty, two Marine colonels 
and one lieutenant colonel are available to insure a majority o f  Marine mem- 
bers for review o f  Marine cases. The tenure of members is normally 3 years. 
An average of 9 hours per week is spent in  adjudicating cases. 

2. The Board for Correction of Naval Records i s  composed of  seven civilian 
employees o f  the Department of the Navy as members. The members have 
full-time positions in  various offices and bureaus, and they serve at the pleasure 
of the Secretary o f  the Navy. Although there is no fixed period of time, two 
of the present members have served more than 5 years. Generally, members 
have served for minimum periods o f  at least 3 years. The  Board has a per- 
manent s taf f  of seven civilian lawyers. The  staff prepares complete and ex- 
haustive briefs in  each case and, although the time required to prepare briefs 



varies in individual cases, preparation requires several hours to several days. 
Briefs are furnished to Board members for study and adjudication approxi- 
mately 5 days prior to Board meetings. The members spend a minimum of 
several hours each week on Board matters prior to meetings and, depending 
on the number and complexity of the cases, may spend numerous hours. Meet- 
ings are held a t  least once each week and on occasion extra meetings are held 
for hearing and adjudicating complex cases. The Board meets each week for a 
minimum of several hours. During the past decade hearings were granted in 
18 percent of the cases where applications were filed. Additionally, during the 
past decade relief was granted without the necessity for hearing in 21 percent 
of the cases where applications were filed. 

3. Each request addressed to the Navy Correction Board receives most care- 
ful and conscientious consideration. If an applicant desires a hearing and one 
or more members determine that there i s  some indication of probable error 
or injustice, and that a hearing will serve a useful purpose, a hearing is always 
granted. In those cases where hearings are denied, applicants are advised of 
their privilege to submit new and material evidence for consideration. It is 
believed, therefore, that the complaints addressed to the subcommittee that 
hearings are seldom granted and that the Board spends but a minimum of time in 
adjudicating cases are misleading and inaccurate. 

Related aide memoire question : Do the N w y  fi~ures concerdng the time spent 
i n  reviewing cases by the Navy Discharge Review Board include the same proo 
essing as the Army and Air Force, or does the 3- to 4 -mwth  period also include 
time for transmission of  records? 

Answer : 
1. Time for transmission of records is also included in the Navy figure for 

the Navy Discharge Review Board. 
Related aide memoire question: W i t h  respect to the time for review by the 

Bowd for Correction of Records in each service, why  does the Army's time 
period seem to differ from that of the other two services? 

Answer : 
1. With respect to the time required for review by the Board for Correction 

of Naval Records, 7 months, this period includes the time between receipt of 
the application and the date when final action is taken by the Secretary of the 
Navy. I t  is believed that the time reported by the Army, 122 days, does not 
include the time required for the secretarial review. Further, the differing 
procedures followed by the three services in processing cases account for the 
variance in time. 

OBIOINAL QDESTIONS 9 AND 1 0  

Jblated aide memoire question: I n  light of the very few cases of  relief 
granted by a correction board a f ter  denial by a discharge review board, isn't 
the second review almost a complete waste of  time? Should such review be re- 
quired for exhaustion, of administrative remedies before going into court? 

Answer : 
1. Although relief has been granted in comparatively few cases by a correction 

board after denial by a discharge review board, it is believed that the second r e  
view serves a useful purpose. Although i t  was previously reported that the 
Navy Correction Board had granted relief in less than 1 percent of the cases 
previously denied by the Navy Discharge Review Board for calendar year 1961, 
the percentage of cases changed since the Board's inception is somewhat greater. 
Additionally, the correction board has granted relief in numerous cases in 
which the discharge review board is barred from considering because of the 
applicable statute of the limitations. 

2. In  view of the much broader scope of relief which may be afforded by 
a correction board, and since the correction board must, by law, be composed 
of civilian rather than military personnel, it would seem proper to require review 
by the second board in exhaustion of administrative remedies. 

Related aide memdre question: What  is  the feasibility of consozidating in 
each service the board for discharge review a~zd the correctiom board? I f  some 
sort of consolidation, were decided upon, how should it be handled? 

Answer : 
1. I t  is not feasible to consolidate the correction and discharge review boards 

in light of their differing purposes as disclosed by the legislative histories of the 
statutes under which they are established. 



Related aide memoire question: To insure uniformity, would it be feasible to 
unify the correction boards of the three services? And the discharge review 
boards? 

Answer : 
1. I t  would not be feasible to establish one correction or discharge review 

board for all Armed Forces. A unified board would lack expertise relative to 
administrative procedures peculiar to the service which took the action under 
review, and would not be responsible to the Secretary of that service. 

Related aide memoire question: Isn't i t  true that the Air Force differs with 
the other two services concernzing the authority of the correction board? The 
Air Force seems to consider that the correction board has power to wipe out the 
conoiction, itself, while the Arnvy and Navy seem to feel, that only some of the 
facts of a court-martial conviction can be altered but not the conviction itself. 
Sl~ould these diserse interpretations exist? If not, which should be adopted? 

Answer : 
1. It is the position of the Navy that the Board for Correction of Naval Rec- 

ords and comparable boards in the other military departments, not being estab- 
lished as  appellate tribunals in the court-martial system, may not reopen the 
proceedings and findings of courts-martial, nor recommend that the proceedings 
and findings of a court-martial be declared null and void. The Navy position 
is  in consonance with an opinion expressed by the Attorney General of the 
United States in interpreting the permissible scope of section 207 of the Legis- 
lative Reorganization Act of 1946. In this opinion, the Attorney General stated 
that section 207 of the Legislative Reorganization Act empowers the board to 
change a punitive discharge to an honorable discharge and to issue an honorable 
discharge certificate on the basis of such correction; however, the opinion con- 
tains the following language: "On the other hand, the language of section 207 
cannot be construed a s  permitting the reopening of the proceedings, findings, and 
judgments of courts-martial so as to disturb the conclusiveness of such judg- 
ments, which has long been recognized by the courts" (40 Ops. Atty. Gen. 504, 
a t  508 (1948) ). 

2. In further support of the Navy's position the Congress, after establish- 
ment of correction boards, by virtue of the act of May 5, 1950, provided that 
persons convicted of offenses during World War I1 could petition for a new 
trial and the Judge Advocate General was authorized, upon good cause shown, 
and if application was made within 1 year after termination of the war, to 
grant a new trial, or to vacate a sentence, and to restore rights, privileges, 
and property affected by such sentence. 

3. The Navy position does not preclude correction of injustices in cases 
involving courts-martial. Punitive discharges have been changed by the Board 
in hundreds of cases where it has been determined that a court-martial sentence 
was too severe. 

ORIQINAL QUESTION 9 

Related aide memoire question: What legal advice is made available for 
the Disckrge lteview Bowd and the Board for Correction of Military Records 
in matters invohing Zegal problems? Do lawyers serve on eitler Board 4% any 
of t l ~ e  services? 

Answer : 
1. The Navy Discharge Review Board has available a legal specialist (cap- 

tain, U.S. Navy) who is on the staff of the Navy Council of Personnel Boards. 
The Navy Discharge Review Board is one of the four Boards comprising the 
Navy Council of Personnel Boards. In  addition the Board may refer to the 
Navy Judge Advocate General for legal opinion. There are no lawyers on 
the Board. 

2. The Judge Advocate General furnishes legal advice to the Correction 
Board. Further, a s  previously stated, the Board's permanent staff is composed 
of seven civilian lawyers. At the present time, two of the Board's seven members 
are lawyers. 

ORIGINAL QUESTION 11 

Related aide memoire question: The Navy answer seems to indicate that an 
applicant can obtain a hearing, confrontatio.n and cross-eoamination before tite 
Board for Correction of Naval Records if circumstances are such as to require 
these procedures. I s  there a subpena power of this Board and what are the 
circumtances which require these procedures? WhaZ is the situatioiz in the 
ot7~er services? 



Answer : 
1. In the Navy an applicant can obtain a hearing, confrontation, and cross- 

examination before the Board for Correction of Naval Records if the Board 
and the Secretary of the Navy determine that the circumstances of a case are 
such as to require these procedures, and if the witnesses voluntarily appear. 
The Board has no subpena power. However, when the Board determines 
that the use of interrogatories and cross-interrogatories are not sufficient to 
resolve an issue before the Board, the Secretary of the Navy has directed the 
appearance of military witnesses. 

2. In amplification of this answer it should be noted that a typical case in 
which a hearing with confrontation and cross-examination could be obtained 
would be one in which an officer had been reported unsatisfactory by a selec- 
tion board, and i t  appeared that such report-which by statute must be based 
on the officer's record-was premised on matter in the record which the officer 
claims to have been placed there erroneously. To cite an extreme case, let 
it be assumed that he contends that some very adverse material in his record 
in fact was intended to refer to a different officer. Either in support of its 
position or his, the Department of the Navy could order in the officer who 
had made the adverse entry in the record, and, under oath and subject to 
cross-examination, he could be examined as  to the true identity of the person 
he had in mind. If the petitioner's contention is sustained, and it is found 
that the material was erroneously filed in his record, then the report a s  unsatis- 
factory by the selection board-which can be supported only on a record which 
has been demonstrated to be erroneous-is legally void. 

3. I t  should not be assumed from the answer given to question 11 that any 
officer dissatisfied with the results of a selection for promotion can go before 
the Board for Correction of Naval Records and have members of the selec- 
tion board produced for cross-examination as to why they made certain choices 
and did not make others. The members of a selection board are oathbound 
to refrain from disclosing anything taking place during the selection board 
proceedings. Further, i t  would obviously be chaotic for a civilian correction 
board to attempt to substitute its judgment as to qualifications for promotion 
for those of experienced naval officers comprising a selection board. 

Related aide memoire question: I n  connectiom with show-cause procedures 
for eliminating officers, note tlhe difference between the Navy on the one hand 
and the Army and Air Force on the other. Would i t  be desirable to reconcile 
these differewes? 

Answer : 
1. Very briefly, in those cases in which the Navy has general statutory author- 

ity to discharge officers, i t  utilizes a "conference type" of board hearing pro- 
cedure in all cases which do not present disputed determinative issues of fact. 
A formal adjudicative board procedure is used where material facts are truly 
in dispute. Permanent Regular officers of over 3 years but less than 20 years 
of commissioned service are not the subject of general authority for discharge, 
but are subject to a special statutory discharge if reported unsatisfactory by 
a selection board. The statute itself provides no hearing in the latter instance, 
and the only practicable means of affording a hearing would be after the fact, 
before the Board for Correction of Naval Records. 

2. The Army and Air Force have for years had a general statutory author- 
ity for the separation of Regular officers, the essential features of which are- 

(a)  Report by a board of names of officers to be processed for separation. 
(b) An adjudicative type of proceeding by a separate board in the field, 

before which the officer concerned may appear personally. 
(c)  Review by a third separate board in the Department in Washington. 
(d) Final action by the Secretary if all three boards have recommended 

separation. 
3. I t  would be desirable for the Navy to have a procedure for involuntarily 

separating Regular officers, but we would prefer a more flexible and less-cum- 
bersome procedure than that employed by the Army and Air Force. A general 
statutory authority for discharge upon recommendation of a board d officers- 
similar to that now existing for Reserve officers-subject to implementing regu- 
lations prescribed by the Secretary, would be desirable. 

Related aide memoire question: Would i t  be desirable to provide some type 
of subpena power in discharge cases or show-cause cases am3 to what extent can 
depositions be taken for use in such procedures? 



Answer : 
1. In show-cause cases, in the rare instances in which adversary procedures 

are  actually required, subpena power, confrontation, and croswzmmination can 
be afforded by resort to established formal investigative or court of inquiry 
procedures. I t  is deemed preferable to retain such procedures for the unusual 
case in which experience has shown them to be actually useful, rather than to 
make them automatic with the inevitable result in many routine cases of 
obfuscating the true issue in a welter of procedure. In  an officer case of this 
type the true issue is always the officer's future value to the service and the 
Nation-not whether he has been or can be proved by admissible jury trial 
evidence to have committed some triable offense. For example, when two or 
three responsible commanding officers have expressed lack of confidence in a 
subordinate's shiphandling ability, i t  is futile for the officer thus critkized to 
subpena other officers not having responsi'bility in the premises, to testify as to 
the confidence they personally felt when he had the conn. 

2. Depositions could be taken in show-cause procedures, but in the usual case 
actually encountered unsworn narrative statements do quite as well. In the 
exceptional situation requiring confrontation and cross-examination to resolve 
a controverted determinative issue of fact, i t  is better to utilize a formal investi- 
gation or court of inquiry and accord personal confrontation and cross-examina- 
tion in lieu of employing less satisfactory written depositions. 

OEIGINAL QUESTION 1 2  

Related aide memoire question: Would i t  he desirab2e to eliminate mnpay- 
ment of  debts-eveu i f  "dishonorable"-as a basis fw discharge or fw p r o e w -  
tion? I s  the argumend valid that t o  eliminate this sanction would d r ~  up the 
credit of servicemen since there are no Pederal garnishment k w s r  

Answer : 
1. No. Prosecution for nonpayment of debts is now limited to those cases where 

the failure to pay is characterized a s  "dishonorable" and therefore discrediting 
to the Armed Forces. The argument suggested (drying up credit) is invalid 
becausefirst, the services are not now "collection agencies," and second, service 
action occurs only when failure to pay is "dishonorable." The primary concern 
is the reputation of the service and not the satisfaction of the creditor. 

OBIQINAL QUESTIONS 11 THROUGlH 18 

Related aide memoire question: I% situations where the board hearing is 
granted with respect to a n  administrative discharge and the board makes a 
recommendation favorable to  the s e r v i c e m ,  under what circumstarncea can the 
commander refer the matter again-to the same board or to another board for a 
second detemzinatiwn? 

Answer : 
1. Under paragraph 11 of Secretary of the Navy Instruction 1!300.2, of May 24, 

1955, which affords a general model for boards d officers-"show-cause" pro- 
ceedings, an officer who convenes a board may return its rep6rt "to the board 
of officers for correction of errors, amplification, claritlcation, and reconsidera- 
tion in the light of any specified factors which may not have been previously 
appreciated by the board. In  the absence of perceived factors which may rea- 
sonably be deemed to have escaped full appreciation by the board members, 
however, a report shall not be returned to the board for reconsideration of 
findings, opinion, or recommendations going to the substantial merits of the 
case * * *." [Emphasis supplied. 1 

2. The same paragraph goes on to provide for a de novo board proceeding in 
the Bureau of Naval Personnel or a t  Headquarters, U.S. Marine Corps, but "* * * if a finding, opinion, or recommendation of such a subsequent board 
would * * * result in action less favorable to the individual * * * than would 
the finding, opinion, or recommendation of a prior board, then such action shall 
not be effectuated unless the report of the subsequent board shows that the 
individual * * * has * * * been afforded an  opportunity to make representations 
in an attempt to show cause why such less favorable action should not be taken, 
and that any representations so made have been fully considered by the subse- 
quent board." 

OBIQINAL QUESTION 18 

Related aide memoire question : W i t h  reference to the A m y ' s  speciaked law 
omcer plan, would there be possibilities i n  peacetime only of using civilians as 



law oficers-and in time of war have as  law oficers reserve officers and retired 
personnel recalled to duly? 

Answer : 
1. In  addition to the original response which we hereby reaffirm, the peacetime 

use of civilians a s  law officers would deprive active duty personnel of experience 
and training which is  essential to their highly specialized function. 

2. I n  time of war, Reserve and Retired officers who qualify would be utilized 
to fill mobilization requirements. 

ORIQINAL QUESTION 21 

Related aide memoire question : I n  those cases which involve instructions given 
to the court members by the cowcening authority and staff judge advocates, is 
i t  really necessary to have such instructions? Could not the same purpose be 
accomplished by some other means? 

Answer : 
1. I t  is desirable to  acquaint prospective court members with their functions 

and duties. To appropriately enlighten prospective court members is not pro- 
scribed by law. I n  fact, the "Manual for Courts-Martial" sanctions it. The 
problem is one of content and timing. To overcome any possible criticism, the 
Navy has sponsored a "Handbook for  Court Members" similar to  the "Handbook 
for Jurors" used in many civilian jurisdictions. This proposal has  been sub- 
mitted to the Army and Air Force for comment and concurrence. The adoption 
of such a handrbook would obviate the necessity for  any other means of instruct- 
ing court members. 

ORIGINAL QUESTION 22-A 

Related aide memoire question : To what eotent is  a negotiated plea program 
used i n  special courts-martial? I f  a negotiated plea program is  used i n  special 
courts-martial and especially i n  Navy special court cases involving bad conduct 
discharges, what legal advice, if any, is  made available to the defendant a s  part 
of the negotiation! 

Answer : 
1. The use of negotiated plea i n  special courts-martial is permitted (SecNav 

Inst. 5811.2). I n  those cases wherein the pretrial agreement contemplates a 
punitive discharge, if counsel for the accused is not a qualified lawyer, a quali- 
fied lawyer will be made available t o  the accused unless specifically waived 
by him. 
2, I n  but 2.8 percent of a l l  special courts-martial resulting in a bad conduct 

discharge during Escal year 1961 was the negotiated plea used. 

.ORIQINAL QUESTION 22-R 

Related aide memoire question: With respect to the Air Force answer to 
question 22, what are  the Army and Navy reactions to the objections stated by 
the Air Force? 

Answer : 
1. I n  the Navy, before a guilty plea is accepted, the law officer (president of 

a special court-martial) inquires into the providency of the plea. I n  the event 
the answers to  any of the inquiries put to the accused raise any doubt a s  to i t s  
providence, the guilty plea is not accepted. 

2. The law recognizes the guilty plea. Upon receipt of a plea of guilty, there 
is no requirement on the  part  of the Government t o  go forward since this is a 
judicial confession. I n  general courts-martial, the accused is represented by 
qualified counsel capable of properly evaluating the case. Although there is 
a n  admitted weakness i n  this area i n  the special court-martial field, appellate 
reviewing authorities a r e  vigilant in protecting against improvident pleas. I n  
view of the savings in  time and money, the safeguards provided by the code, 
and the absence of any known abuses, the resort t o  the "prima facie" require- 
ment is not indicated. 

ORIGINAL QOESTION 24 

Related aide memoire question: Are the Navy statistics based on the same 
system used by the Army-listing a s  a conviction, a case i n  which a n  accused 
was convicted on any charge, instead of the method of computation used by 
the Air Force which reflects the percentage of convictions on the specific offense 
charged? 

Answer. Yes. 



ORIGINAL QUESTION 2 5 

Related aide memoire question: Each service might comment on whether the 
statistics from the three services indicate that sentences are relatively uniform 
in the Army, Navy, and the Air Force. 

Answer : 
1. From a comparison d statistics furnished there appears to be relative uni- 

formity on average sentences adjudged for  similar offenses listed. 

ORIGINAL QUESTIONS 26 AND 27 

Related aide memoire question : ( a )  In  the interest o f  uniformity, would i t  
be desirable or feasible to I~ave a joint board of review composed of members 
o f  all three armed services-but in any special case including a member of t7~e 
service f rom which the case comes? 

Answer. No. While cases a re  decided according to law and not the uniform 
a member of the board is  wearing, each service, nevertheless, has  its own rules, 
regulations, traditions, and problems peculiar to its own service. An officer 
of that service is  f a r  better equipped to render judgments where these rules, 
regulations, traditions, and problems a re  involved. 

( b )  Or would i t  be feasible to have a n  all-civilian board of review as some 
have recommended? 

Answer. No, for  the same reasons noted in answer to question 20 dealing 
with civilianization of law officers. 

( c )  T O  what extent, if any, are retired officers being used-witA their con- 
sent-as members of  boards of review? 

Answer. They a r e  not being used. 

OBIQINAL QUESTION 2 8 

Related aide memioire question: Do there seem to be significant differences 
as between the Arwq and t l ~ e  Air Force and between the Navy and the Air 
Force in sentence reductions in cases tried by general courts-martial? What  
i s  the explanation for tAese differences? What  interservice diffwences, i f  any, 
seem to exist in boards of review action as shown bv the statistics furnished 
here? W h y  do these differesccs exist? 

Answer. By law (art.  66c, U.C.M.J.) boards of review are charged with the 
duty of affirming only so much of the sentences as  it finds correct in law and 
fact  and determines, on the basis of the entire record, should be approved. Each 
board of review is free to arrive at its own conclusions a s  to appropriateness 
based on the entire record of trial. Just  a s  individuals may differ in  arriving 
a t  a n  appropriate sentence, so, too, do boards of review. Any attempt to explain 
the differences between service statistics in  this area would be pure conjecture. 

ORIGINAL QUEBTION 29 

Related aide memoire question : T h e  statistics seem to show sharp discrepan- 
cies between, the Army and Navy on the one hand, and the Air Force on tAe 
ot l~er ,  w i th  respect to  reduction of sentence by the convening authority. I s  this 
primarily a reflection of the Army m d  Navy's negotiated guilty plea procedures? 
Or what does i t  reflect? W h a t  differences, if any, seem t o  exist i n  con~ening 
authority action as between, the services and what i s  the explanation for these 
differences? 

Answer : 
1. While the negotiated plea concept has  had some impact a t  the general 

court-martial level in  this area, it cannot be stated with any certainty that  this 
is the primary factor. At the special court-martial level the negotiated plea con- 
cept takes on even less significance, inasmuch a s  less than 3 percent of special 
court-martial cases involve a negotiated plea. A convening authority's indi- 
vidual appraisal, made pursuant to  law (art.  64, U.C.M.J.) of sentence appropri- 
ateness must be considered the primary factor. 

ORIGINAL QUESTION 33 

Related aide memoire question : The Army answer mentions one safeguard 
concerning pretrial confinements that has been recognized as lawful by the Court 



of Militarg Appeals. TAis safeguard is  tAe requirement that the staff judge 
advocate approve t7~e pretrial con,finement. Do the other services have similar 
pvocedures? Could this perAaps be tied in  with the full judicial program? Or 
would there be other possibilities formalixing this type of procedure? 

Answer : 
1. The Navy has prescribed no requirement tha t  pretrial con6nement be 

approved by a legal officer. Navy policy discourages pretrial confinement except 
when essential to insure the presence of the accused or to prevent recurrence 
of the offenses. Implementation of this policy is considered to be primarily a 
function of command rather than a matter falling within the legal sphere. 

Since relatively few stations with brigs have a legal officer assigned, the pro- 
cedure in question could not be formalized for  widespread application in the 
naval service. 

DEPARTMENT O F  THE NAVY SUMMARY O F  FACTS AND LEGAL 
ISSUES 

Milton C. Reed V. W. B. Franke, et al. (Civil No. 8270, U.S.C.A., 4th Circuit, 
decided Nov. 7, 1961) 

The plaintiff was a chief storekeeper, U.S. Navy, with 18 years of service 
and a record of three convictions by cmrts-martial fo r  drunken driving. Imme- 
diately after the offense which resulted i n  his third conviction on May 20, 1960, 
he was hospitalized with a diagnosis of chronic alcoholism. I t  was recom- 
mended that  he be discharged with a general discharge a s  unsuitable by reason 
of his history of alcoholism and on July 6, 1961, the Chief of Naval Personnel 
directed his discharge. Before this discharge could be effected the plaintiff 
commenced this action and a temporary restraining order was issued. Plaintiff 
argued that  his discharge was unwarranted in that  there was no basis for the 
finding that  he was a chronic alcoholic. He also contended that since he had 
been convicted of drunken driving, the discharge would constitute double pun- 
ishment for this offense. 

The district court declined to hear arguments on the merits and dismissed the 
case for lack of jurisdiction in  that the plaintiff had not exhausted all  available 
administrative remedies. The plaintiff appealed and obtained a temporary 
injunction pending appeal. The court of appeals affirmed the decision of the 
district court and vacated the temporary injunction. By the time this decision 
was affirmed, Reed was eligible for  transfer to the Fleet Reserve and i t  was 
decided to transfer him to the Fleet Reserve rather than discharge him. 

Josep7~ C. Stoll v. Damid M. Xhoup (Civil Action No. 2398-60, 
U.S.D.C. D.C. (not reported) ) 

The  plaintiff was an acting gunnery sergeant with over 16 years' service in the 
Marine Corps Band who was arrested by civil authorities on a charge of indecent 
exposure in  a local restaurant. The arrest resulted from the complaint of four 
women who observed. He admitted the offense and his commanding officer rec- 
ommended that  he be processed for a n  undesirable discharge a s  a sexual deviate 
under the provisions of paragraph 10277 of the "Marine Corps Manual." The 
board of officers who heard his case found tha t  the circumstances surrounding 
his offense did not warrant a finding that  Stoll was a sexual deviate but found 
that  his conduct was discreditable and recommended that  he be discharged with 
a general discharge. Acting upon this recommendation, the Commandant of the 
Marine Corps directed Stoll's discharge. Before his discharge could be effected 
the plaintiff brought this action and obtained a temporary restraining order. 
The district court dismissed the action a s  premature in  that  the plaintiff had not 
exhausted available administrative remedies and this decision was affirmed by 
the court of appeals. 

Ruth F. Ives v. William B. Franke (271 F. 2d 489, cert. den. 361 U.S. 965) 
The plaintiff i n  this case served on active duty a s  a woman marine for about 

9 months during 1952 until she was discharged for  medical reasons with a diag- 
nosis of anxiety reaction not incurred in o r  aggravated by service. I n  accord- 
ance with regulations then i n  effect, her discharge was characterized a s  general, 
under honorable conditions, on the basis of the conduct and proficiency marks 
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she had earned while on active duty. This suit was brought seeking a declara- 
tion that  the plaintiff was entitled to a n  honorable discharge and a mandatory 
injunction to compel i ts  issuance. Plaintiff contended that  the characterization 
of her discharge was arbitrary and capricious and in violation of due process, 
and further asserted that  the regulations of the other armed services pertaining 
to honorable discharges were more lenient. The district court found that  the 
regulations under which the plaintiff's discharge were issued were not in  viola- 
tion of any law or  constitutional provision and granted summary judgment for 
the Government. This decision was affirmed by the court of appeals. 

Chester Bud &ant v. William B. Franlce, et aZ. (Civil Action No. 3659-40 
U.S.D.C. D.C. (not reported) ) 

The plaintiff was a yeoman, second class, U.S. Navy, who was discharged with 
a general discharge for d t n e s s  by reason of a history of admitted homosexual 
activity. a f t e r  the discharge board had heard his case he obtained a temporary 
injunction before his discharge could be effected. Grant contended that  his dis- 
charge was unwarranted because the conduct complained of had occurred more 
than 2 years prior to the action taken to discharge him and that  the administra- 
tive action being taken was simply a way to avoid the statute of limitations ap- 
plicable to trial by courts-martial for  these offenses. The Government asked 
tha t  the complaint be dismissed a s  premature because Grant had failed to show 
irreparable injury and had not exhausted his administrative remedies. The 
district court dismissed the action a s  premature and this decision was affirmed 
by the court of appeals. 

Robert 0. Bland v. John D. ConnaZZy (293 F. 2d 852) 

The plaintiff was a Naval Reserve officer who served during World War I1 
and was released to inactive duty i n  1946 under honorable conditions and sub- 
sequently remained in a n  inactive status. During 1955 evidence was received 
that  Bland had been a member of the Communist Party during the period 
1947-50 and had since continued to be active in  Communist front activities. 
Action was initiated to determine whether Bland's retention in the naval service 
was  consistent with the best interests of national security in  accordance with 
the provisions of Secretary of the Navy Instruction 5521.6 and a 
board of officers was convened to consider the available informa- 
tion, including any material which Bland might wish to submit, and 
to submit findings and recommendations with regard to his reten- 
tion or separation. Bland appeared at a hearing of t h e  board and objected 
to the proceedings in  gross, requested access to  the confidential files relating to 
his  Communist activities, and presented nothing in his own behalf. The board 
refused Bland's request for access to  confidential files, found that the allegations 
concerning his Communist activities were substantiated by the available evi- 
dence, and recommended that  he be separated from the naval service under 
conditions other than honorable. H e  was discharged under conditions other 
than honorable in  1956. After exhausting all administrative remedies, the 
plaintiff instituted this action for  judgment, declaring his entitlement to  an 
honorable discharge. He contended tha t  the action taken in discharging him 
was in violation of the first and fifth amendments to the Constitution. The 
district court found that  Bland's discharge was not in  violation of existing law 
or regulation and granted summary judgment for  the Government. The court 
of appeals reversed the decision of the district court and held that  the Secretary 
of the Navy was without authority to issue a derogatory discharge to a n  inactive 
reservist on the basis of secret information relating to his associations subse- 
quent to separation from active duty. 

James Smith v. The United States (Court of Claims, No. 28-60, 
decided December 6, 1961) 

The plaintiff was a chief boatswain's mate. U.S. Navy, with over 20 years' 
service when he was arrested by the California civil authorities on Feb. 23,1954, 
on a charge of child molesting, a felony. H e  was tried and convicted of a lesser 
charge of contributing to the delinquency of a minor and subsequently found by 
the court to be a sexual psychopath. He was placed in a State hospital for  
observation and treatment. While so hospitalized he was processed for  a n  ad- 



ministrative discharge by reason of unsuitability in  accordance with the provi- 
sions of article C-10310 of the ILBureau of Personnel Manuel" and was discharged 
on December 7, 1954. 

After exhausting administrative remedies the plaintiff instituted the above- 
styled action seeking entitlement to active duty pay for the unexpired term of his 
enlistment and the retainer pay of a fleet reservist thereafter. 

Judgment was entered for  the plaintiff based on the fact that  he was not in- 
formed of the contemplated action to effect his discharge or given a n  opportunity 
to submit a signed statement in  his own behalf a s  required by the pertinent 
regulation. In  addition, the court found there was sufficient evidence that  the 
plaintiff was suffering from a mental illness a t  the time of his contemplated 
discharge to  warrant the requirement that  he be brought before a medical survey 
board prior to effecting such discharge. 

DEPARTMENT OF THE AIR FORCE ANSWERS TO SUBCOMMITTEE 
QUESTIONNAIRE 

Question 1. What are the discharge figures, by t y p d . e . ,  honorabze, general, 
undesirable, bad mnauot, avd dishonorable-with respect to each. armed service 
for each yew  beginnhg with 1950P 

Answer. Reliable Egures fo r  the years fiscal year 1957 through fiscal year 1961 
are  attached. Sigures by type of discharge for  prior years which would serve 
a s  the basis for comparison have not been compiled. 

There is also attached a table which shows the number of punitive discharges 
suspended by the Office of the Judge Advocate General and the number of cases 
in  which the Secretary of the Air Force directed issuance of a n  honorable type 
of discharge in  lieu of a punitive discharge. 

Character of ddcharae or service of enlisted personnel of the Air Force 

Character 01 discharge or service Retirements Discharges 
(all types) and releases I I 

Total .-----. ----------- - - - - - - - -- ........................ 2,526 190,883 

Aggregate 

Fiscal year 1958: 
Honorable.. . . . . . . ---------. - - . . . . -- - - -------- -- -- - - - - - - - - 
General-.-. -. - -. . - --------- - - - - - - --- - ------------ --- -- ---- 
Undesirable .--. . - - - ---------- - - - - - -- - - --------------- - -- -- 

Fiscal year 1959: 
Honorable- - - - -. - - - - - - --.----------- -- - --- -- -------------- 
General -..----. - -- - - - - .- ------------- - - -- ----------------- 
Undesirable.. .-. - - - - -. - - ----- .----- - . . . -. . . . - . ------------ 
Bad conduct .----.-...-.----------------.----------------- 
Dishonorable. ---. . -- - - -- ----------- - --- -- - -  

- - - 

1 Includes 60,% immediate reenkt mcnts. 4 Includes 37 724 immediate reenlistments. 
1 Includes 56.14 jrnrnediace reenllslmen~. 3 Includes 73:759 immediate reenlistments. 
a Lncludes 60;216 immediate reenlistments. 

Bad conduct -..-.-.--------------------------------------- -------------. 2,267 
Dishonorable.. . -- ------------- - - - - -- - - -- -----------.----- ------- --- - - -. 428 

2,727 
--.------- -- - . 
-------- ---- - . 

4,062 
--- ----. ------ 
-------------. 
-------------- 
----.--------- 

1 171,293 
12,664 
8,300 

a 157 408 
7: 380 
7,124 
1,522 

244 



Number of punitive discharges suspended through the Ofice of the Judge 
Advocate General 

Badconduct Dishonorable I discharge 1 discharge 

Action by the Secretary of the Air Force 

Substituted for bad-conduct Substituted for dishonorabla 
discbarge discharge 

Question 2. Are trends evident wi th  respect to different types of discharges 
and what are the emplanations of those trends? 

Answer. As the statistics furnished in response to question No. 1 show, there 
has  been a definite decrease i n  the number of persons discharged administratively 
with less than a n  honorable discharge since 1959. There has also been a sub- 
stantial decrease i n  the number of discharges through the court-martial system 
during that  same period of time. For  example, the number of undesirable 
discharges in  fiscal year 1957 was 7,214 compared t o  1,699 in  fiscal year 1961; 
the number of bad conduct and dishonorable discharges approved after appellate 
review a t  Headquarters, U.S. Air Force, in  fiscal year 1957 was 3,118 a s  compared 
to 1,176 in  fiscal year 1961. 

A number of factors have contributed to this trend. They a re  : 
( a )  The percentage of career personnel in  the Active Force structure 

has  been increasing. Career personnel, having completed one or more 
enlistments, have made the adjustment to military environment, and a re  
less likely to  become involved in incidents which require their elimination 
from service. 

( b )  More selective enlistment criteria. 
(.c) Since 1955, the Air Force has been concentrating on the early identifi- 

cation of those individuals who manifest characteristics indicating an 
inability to  adjust to  military service, i n  order to  effect their elimination 
from service before they become involved in serious incidents necessitating 
trial by court-martial or discharge under conditions other than honorable. 

( d )  The more liberal criteria used in determining the type of discharge 
certificate to be issued which a r e  prescribed by DOD Directive 1332.4, dated 
January 14,1959, and implementing Air Force regulations. 

Question 3. I n  your view are administrative discharges being used, as t7~e 
Court of Military Appeals has indicated, to bypass procedures for discharge by 
cowrt-martial? 

Answer. As indicated above, the Air Force in  order to improve combat effec- 
tiveness and the efficiency of the force has, since 1955, been emphasizing the early 
identification and elimination of persons who have, through their performance 
of duty and conduct, evidenced a n  inability to adjust to military service. Many 
of these individuals were eliminated through the procedures prescribed in AFR 
39-17 and AFR 39-16. The number of airmen so separated did increase sub- 
stantially during the period 1955 to  the present. However, this increase is 
directly attributable to the emphasis on improving the quality of the force 
rather than the use of administrative separation to evade the provisions of the 
UCMJ. I n  this connection, it i s  pointed out that  prior to the 1959 DOD directive, 
all  persons discharged under AFR 39-17 because of unfitness were furnished 
a n  undesirable discharge. Since the issuance of that  directive, persons dis- 



charged under AFR 39-17 may be given an honorable, a general, or an undesir- 
able discharge depending on the circumstances in each case. Recent experience 
shows that more than 70 percent of those being discharged under AFR 39-17 
are currently receiving an honorable discharge or a general discharge under 
honorable conditions. Persons discharged under AFR 34-16 can be furnished 
only an honorable type of discharge certificate (honorable or general). 

Question 4. T o  what extent is  there uniformity in, the armed services with 
respect to dischwge procedures? 

Answer. I t  is assumed that this question addresses itself solely to those in- 
voluntary discharge procedures under which enlisted personnel receive a less 
than honorable discharge; that is, discharge for unsuitability, unfitness, fraudu- 
lent enlistment, disposition by civil court, and certain cases of extended absence 
or desertion. This reply treats only such cases. 

The Department of Defense Directive No. 1332.14 Administrative Discharges, 
prescribes the general procedures to be followed in processing enlisted personnel 
for discharge for these reasons. The individual military services may within 
the broad guidelines contained in that directive establish such procedures as  
are necessary to meet the individual requirements of their particular service. 
Persons discharged for unsuitability may receive an honorable or a general 
discharge. The Department of Defense prescribes that an individual being 
considered for discharge for unsuitability will be afforded the opportunity to 
make a statement in his own behalf. The Air Force has gone somewhat beyond 
this. An airman with less than 8 years of service serving in the grade of A2c 
or below is informed in writing of the specific reasons for the proposed discharge, 
afforded the opportunity to appear before an evaluation officer, to submit a 
rebuttal to the proposed reasons for discharge or to make any other statement 
he desires. If the airman has more than 8 years of service or is serving in the 
grade of Blc. or  above regardless of length of service, he is afforded the oppor- 
tunity to hare his case heard by a board of officers, to appear in person before 
it, to be represented by counsel, and to submit statements in his own behalf. 
He may waive these privileges but even should he forgo the privilege of a board 
hearing he may submit such statements as he desires for the consideration of 
the discharge authority. The authority to approve discharges for unsuitability 
is reserved to officers exercising special court-martial jurisdiction in the case of 
airmen with less than 8 years of service or serving in a grade below Alc. or to a 
wing o r  comparable commander in the case of Alc. and above and those with 
more than 8 years of service regardless of grade. 

In those cases in which an individual may receive an undesirable discharge 
(that is, for udtness, fraudulent enlistment, conviction by a civil court for a 
felony, or as a result of a desertion or unauthorized absence) Air Force regula- 
tions prescribes the procedures set forth in paragraph 8d of DOD Directive 
1332.14 dated January 14,1959. These provide for- 

(1) Written notification of the specific reasons for the proposed action. 
(2) The right to have his case heard by a board of officers and t o  appear 

in person before the board subject to his availability. In some cases such 
as when the individual is in civil confinement personal appearance may not 
be possible. 

(33 To be represented by counsel, who, if reasonably available, should 
be a Lawyer. This right of representation is scrupulously observed in cases 
when the respondent cannot be present a t  the board hearing; for example 
when he is in civil confinement. 

(4) To submit statements in his own behalf. 
The individual may waive any or all of these privileges. Discharge for any 

of the reasons speci6ed in this paragraph with an  undesirable discharge may be 
ordered only by an officer exercising general court-martial jurisdiction who must 
personaIly approve the discharge after review of the findings and recommenda- 
tions of the board of officers, if any, which heard the case. Review a t  the gen- 
eral court-martial level must include an examination of the case by the staff 
judge adrocate before final approval and execution of the discharge is ordered. 

Question 5. WhaZ are the criteria i n  each armed service for issuance of a 
general discharge instead o f  an honorabZe discharge? 

Answer. Enlisted personnel : The issuance of an honorable discharge is con- 
ditioned upon the proper military behavior of an airman and whether his per- 
formance of duty has been proficient and industrious. Due regard is  given to 
the grade held and the capabilities of the person concerned. If he has served 



faithfully, performed to the best of his ability, and has been cooperative and 
conscientious in doing his assigned tasks, he may be furnished an honorable 
discharge even though he may not have advanced in grade to the same extent as 
other airmen. As a special consideration, an airman who is otherwise in- 
eligible, may receive an honorable discharge if he has, during his current enlist- 
ment, received a personal decoration or is  discharged as  a result of disability 
incurred in line of duty. 

Normally, an airman will be furnished a general discharge, which is a dis- 
charge under honorable conditions, if his military record is not su6iciently 
meritorious to warrant an honorable discharge; that is if he has not been dili- 
gent and conscientious in performing his duties, has committed offenses against 
good order and discipline, or has otherwise conducted himself in a manner not 
consistent with exemplary standards. For example, a general discharge may be 
issued if the airman has been convicted of an offense by a general court-martial 
during his current enlistment or period of obligated service. Issuance of a 
general discharge is  not mandatory, however. If there is evidence that the 
airman has been rehabilitated and has behaved properly for a reasonable period 
after being convicted, he may be issued an honorable discharge a t  the discretion 
of the discharge authority. 

When there is  a doubt in a particular case as  to whether an honorable or gen- 
eral discharge should be issued, the doubt is resolved in favor of the higher 
discharge. The effects of an honorable or general discharge are usually identical 
with respect to veterans' rights and benefits. 

Officers : The character of an officer's discharge is determined by the Secretary 
of the Air Force solely on the individual's military record. An honorable dis- 
charge is  awarded when the officer's service warrants the highest type of 
discharge. A general discharge (under honorable conditions) is awarded when 
the officer's service has been honorable but not sufficiently meritorious to war- 
rant an honorable discharge. 

Question 6. What inducements, if any, are given, to a serviceman, to persuade 
him to waive a board hearing with reference to a projected discharge? I s  Re 
given reason to mticipate more favorable action if he waives a board hearing? 

Answer. Air Force regulations do not provide for any inducement to be 
offered to a serviceman to waive his right to a board hearing, nor will the 
unofficial offer of such inducements be countenanced. I n  proceedings in which a 
board hearing is prescribed, the serviceman is  permitted to waive the board only 
after having had military counsel made available to him and counseled a s  to the 
possible implications of his action. As a part of the certificate he must sign 
to waive the board is  an acknowledgement of the fact that he understands he 
may receive an undesirable discharge, if such discharge is  authorized, and the 
possible disabilities which he may incur as a result. 

Question 7. I n  instances where board hearings are held with respect to pos- 
sible discharge or revocation of an officer's commission, to what eotent does the 
action ultimately taken by the service generally conform to the recommendation8 
of the board? 

Answer. The ultimate action taken by the Air Force conformed to the recom- 
mendation of the board of inquiry in 93 percent of the cases processed to con- 
clusion in the last 6 years. 

Question 8. To what extent are lawyers made amilable to represent respond- 
ents in board hearings on discharge? 3 

Answer. The DOD Directive on Administrative Discharges requires that in 
all board proceedings in which the individual may receive an undesirable dis- 
charge, the respondent will be furnished counsel who, if reasonably available, will 
be a lawyer. Pertinent Air Force regulations adhere in this requirement. In ad- 
dition, the Air Force has established the same requirement in discharge proceed- 
ings for unsuitability which involve board proceedings; i.e. cases in which the 
airman has more than 8 years of service or is serving in the grade of A1C or 
above. Counsel is afforded in all instances in which board proceedings are 
involved. Military counsel is  made available to the airman, or he may select 
a military member of his own choosing, subject to availability. The respondent 
may, in lieu of the above, employ civilian counsel a t  his own expense to represent 
him. 

The same is true in the case of officers. 



Question 9. What is the workload of the Discharge Review Board avul the 
Board for the Uorrection of Military (or Naval) Records? What is the average 
or nzedian time for review of cases by these Boards? 

Answer. The attached tables show the caseload and processing time required 
by the Discharge Review Board and the Board for Correction of Military 
Records. 

AIR FORCE DISCHARGE RDVIEW BOARD 

Caseload compared to relief granted 

Percent 1 a e o a d  1 g% 1 relief 
granted 

Fiscal year 1961 ............................................... 2.629 243 9.24 
Average fiscal year 1957 through 1961 (both dates included)- .. 11.25 
Average fiscal year 1950 through 1961 (both dates included). .- / :a:I 1 lo.rn 

Time lapse, discharge review cases (800-case random sample) 
Calendar 

1. In  Discharge Review Board : days 

( a )  Nonpersonal appearance and personal appearance cases------- 43 
( 71 ) Counsel cases (non~ersonal a ~ ~ e a r a n c e )  ..................... 50 . . . - - - 
(c) NO counsel cases (nonpersonal appearance) ------------------- 18 
( d )  Average all types------------------------------------------- 43 

2. In  directorate of Administrative Services (St. Louis) (estimate based 
on s a m p l i n g ) - - - - - - - - - - - - - - - - - - - - - - - - - - -  16 

3. In  Directorate d Administrative Services (Pentagon) (estimate)------- 14 
4. Average time between receipt of application in St. Louis until finalisa- 

tion and notification of applicant by Administrative Services---------- 73 
Nore.-Times represent normal average, rdecting the usual normal backlog of the 

Board. mhirty-day minimum notice required in personal appearance cases, by regulstion. 
All personal appearance cases scheduled to give 5 to 9 weeks' advance notice to applicant 
and counael. 

AIR FORCE BOAED FOR CORRECTION OF MILITBY RECORDS 

Backlog of cases on Jan. 1,1962 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,229 
Average time for review 8 months . . . . . . . . . . . . . . . . . . . . . . . . .  8 

Question 10. I n  what percentage of cases do these boards grant relief to the 
applicant? And in what percentage of cases does a board for correction of 
military records provide relief previously denied by a discharge review board? 

Answer. The percentage of cases in which relief has been granted by the dis- 
charge review board is contained in the reply to question No. 9. Information per- 
taining to the board for correction of military records will be submitted at  a 
later time. 

Supplement to question 10. 

Air Force Board for Correction of Military Records, calendar years 1960-61 

Number Percent / of '!mu I o r m e  

Application for change in type of discharge .................................. 
Relief granted (all cases) ..................................................... 3.9 
Cases in which relief was granted which were previously considered by dis- 

charge review board ....................................................... 

Question 11. What is tAe procedure utilized by each service in requiring ofi- 
cers to "show cause" wAu tlbey should be retain.ed in the service or should retain 
their commission? 

Answer. NO officer has an inherent right to continued service as an officer. I t  
is a privilege which may be terminated when such action has been determined 
to be in the best interest of the Air Force. By virtue of his appointment, an 
officer enjoys a position of trust and carries a responsibility for leadership and 
example. This responsibility requires effective performance of duty and ex- 
emplary standards of conduct and morality demanded of officers. 



Sustained substandard performance, one or more instances of misconduct or 
dereliction, or a combination thereof form the basis for "show cause" action. 
Normally, the immediate commander is i n  the best nosition to  observe a n  offirer's - - 
performance and deportment. Consequently most "show cause" action cases 
a re  originated by the immediate commander although they may be originated bv 
commanders a t  any higher echelon. When a commander is convinced that  elimi- 
nation from the service would be in  the best interest of the Air Force he makes 
such a recommendation to the commander of the next higher echelon, normally 
the wing or base commander, outlining his specific reasons thereof. The wing or 
base commander reviews the file and either approves the action or returns the 
case to the originator without further action. I f  he approves the recommenda- 
tion he formally initiates action under the applicable regulations and forwards 
the case to  the major a i r  commander. At the same time he advises the individual 
concerned that  such action has been initiated and that  he may submit informa- 
tion i n  his behalf to the major a i r  commander. Air Force Headquarters is  also 
advised that  action has  been initiated. 

Upon receipt by the major a i r  commander the case is  again reviewed and either 
approved for further action or returned to the initiating commander without 
further action. If further action is  desired the case is  referred to a selection 
board of not less than three senior officers The selection board examines the 
case a s  presented along with other pertinent information from the officer's record 
and information submitted by the officer i n  his own behalf. By simple majority 
vote the board then determines whether the officer should show cause why he 
should be retained in the Air Force. I f  the board votes in  favor of the individual 
the case for discharge is closed. If the board determines that the officer should 
be required tq show cause the case is returned to the major air  commander for 
further action! The major air  commander notifies the individual of his selection 
and advises him that  he may elect to apply for retirement if eligible, apply for 
discharge, tender his resignation, apply for  release from active duty and transfer 
to  the Retired Reserve if eligible, or appear with or without counsel before a 
board of inquiry not earlier than 30 days af ter  notification If  the officer elects 
other than appearance before a board of inquiry his application is processed in 
lieu of further "show cause" action. If his application is disapproved by the 
Secretary of the Air Force the case is  returned for continuation of "show cause" 
action. If the officer elects to appear before a board of inquiry he is notified of 
the date and place of the hearing and allowed adequate time t o  arrange for 
counsel and prepare his case. At the appropriate time the board of inquiry. 
which is  composed of not less than three senior officers, is convened to receive 
evidence and make findings and recommendations. If the board recommends 
retention in the Air Force the case for  discharge is closed. If the board recom- 
mends discharge the record of proceedings is forwarded to Air Force Headquar- 
ters. A copy of the record of proceedings is  furnished to the respondent and he 
is allowed 10 days to present a brief o r  argument in  his own behalf. Upon receipt 
of the record of proceedings by Air Force Headquarters, and during the 10-day 
period extended the respondent, the record is reviewed for administrative and 
procedural sufficiency. Upon receipt of the respondent's brief and if there are  
no administrative deficiencies, the case is forwarded along with material for- 
warded by the respondent to the Air Force Personnel Council, an instrumentality 
of the Secretary. When the case is  received by the Personnel Council it is re- 
ferred to  a board composed of not less than three senior officers, sitting a s  a 
review board. The duty of the review board is  to review the record and make 
a recommendation of whether or not the respondent should be retained in the Air 
Force. If the board votes for retention the case for discharge is  closed. If the 
board sustains the recommend8 tion of the board of inquiry the record of pro- 
ceedings is  forwarded to the office of the Judge Advocate General for R legal 
review. If the Judge Advocate General determines that  the case is  legally suf- 
ficient and that the respondent's rights have been protected during all phases of 
the proceedings, the rase is forwarded to the Office of the Secretary for a final 
action. The decision of the Secretary is final. 

The above procedure is  that  prescribed in Public Law 86-616 for nonproba- 
tionary Regular officers and extended by policy to  Reserve officers. 

Question 12. To what extent kave undesirabbe discharges been based on 
nlleqed misconduct for which a serviceman 7~as requested, but been denied, a 
trial by1 coirrt-martial? I s  there any provision for nllowining a serviceman to 
request a court-rn,artiaZ to vindicate himself with respect to allaged n?iscond?rct 
which ke  anticipates will be made the basis of  proceediqgs leading to  an 
it?? desirable discharge? 
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Answer. An undesirable discharge may not be issued by administrative pro- 
cedures in lieu of trial by court-martial except when it has been determined 
by an officer exercising general court-martial jurisdiction or higher authority 
that administrative discharge will be in the best interest of both the service 
and the individual. Air Force regulations do not, therefore, provide that an 
individual may demand a court-martial in lieu of an administrative discharge 
proceeding. 

In general, the issuance of a undesirable discharge is based on frequent 
incidents of misconduct, not on a single instance. However, there are three 
exceptions to this general rule : 

( a )  Persons convicted by civil court of an offense punishable by conhe- 
ment under the Uniform Code of Military Justice of more than 1 year, or 
of an offense involving moral turpitude. The latter term is defined for 
Air Force purposes as an offense involving sexual perversion, or the use 
of narcotics. 

( b )  Persons committing a homosexual act. Upon investigation of such 
incidents it is often found that the person had been involved in similar 
acts over a long period of time but had escaped detection. 

( G )  Persons who have been absent without leave for an extended period, 
generally for more than a year. I n  this category there are often persons 
who have been absent since World War I1  and even before. 

By and large, however, the majority of individuals who receive undesirable 
discharges are those who have been involved in frequent acts of misconduct, 
and who have not responded satisfactorily to rehabilitation efforts. The per- 
tinent regulation provides, for example, that there must be a showing of "fre- 
quent involvement of a discreditable nature with civil or military authorities," 
or "an established pattern for shirking," or "an established pattern showing 
dishonorable failure to pay just debts." 

There is no provision in Air Force regulations whereby an individual can 
request trial by court-martial in lieu of administrative proceedings to effect 
his discharge for misconduct. Neither is  there any provision whereby an indi- 
vidual can request administrative discharge proceedings in lieu of trial by court- 
martial. The decision as  to whether a court-martial or administrative processing 
is appropriate to a particular case rests with military authorities. 

Question 13. Could the  subcommittee be furnished wi th  brief summaries of 
the facts and legal issues invotved in some of  the typical cases f rom each service 
wi th  respect to  the  validity or Zegatity of admilzistmtive discharges? 

Answer. A typical administrative discharge case does not ordinarily involve 
legal issues with respect to the validity or legality-of the discharge. In the 
great majority of contested cases, issues are disputed on factual grounds, or 
administrative discharge is  resisted on the basis of a past good record or on 
the ground that the airman or officer has been rehabilitated despite his past 
conduct. However, the requested information will be furnished for those cases 
in which such legal issues have been raised. 

(1) Aimem-Information on board proceedings involving the administra- 
tive discharge of airmen is maintained in the field and is  not immediately 
available to furnish to the subcommittee. hformation from the field has been 
requested and will be furnished to the subcommittee when received. It is 
anticipated that the information can be furnished on or before January 29, 1962. 

(2)  0flcers.-The following are examples of cases involving officers, in which 
legal issues have been raised with respect to the validity or legality of adminis- 
trative discharges. 

( a )  Administrative proceedings under Air Force Regulation 36-2 to revoke 
an officer's commission were instituted, on the ground that he had permitted 
a homosexual act to be performed upon him. The principal evidence against 
the officer consisted of his signed confession and the signed statement of the 
apprehending police officer. The board of inquiry recommended that he be 
discharged under honorable conditions (general discharge). Legal issues 
raised by the officer when his case mas reviewed were (1) that the case against 
him was based upon hearsay, since the signed statement, rather than the 
personal testimony, of the apprehending police officer had been used ; and (2) that 
his confession was inaccurate since the words used were not his but those suggest- 
ed by investigating officials of the Air Force. The officer made no request a t  
the time of his hearing for the personal appearance of the apprehending police 
officer, and he admitted that no force or coercion had been used by the inves- 
tigating officials. The board proceedings were found to be legally sufficient. 
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( b )  Administrative proceedings under Air Force Regulation 36-2 to revoke 
a n  officer's commission were instituted, on the ground that  he had exhibited 
a lack of leadership. Three weeks before his hearing before the board of 
inquiry, the officer requested 21 witnesses to appear. His  request was not 
answered until the day before the hearing, and none of the witnesses appeared 
on the day of the hearing. His  request for  a continuance was denied. On 
review, the failure to give a timely reply to the officer's request for  witnesses 
and the denial of a continuance when the witnesses did not appear was found 
to be prejudicial error and the case was reversed. 

(G) Administrative proceedings under Air Force Regulation 36-2 to  remove 
a n  officer from the active list (terminate his regular commission) were insti- 
tuted. The board of inquiry recommended that  he be so removed. Legal issues 
raised by the officer were (1) that the legal adviser and recorder participated in 
the closed session of the board, contrary to  procedural rules established by the 
Air Force; and (2)  tha t  the assistant recorder was not properly sworn. On 
review, determination was made from the record that  the legal adviser and 
recorder had participated in closed session only to the extent necessary t o  put 
findings and recommendations in  final form ( a s  authorized by procedural rules) 
and  that  the assistant recorder had taken no par t  in the proceedings. The board 
proceedings were found to be legally sufficient. 

(d )  Administrative proceedings under Air Force Regulation 3&2 to revoke a n  
officer's commission were instituted on the ground that  he had exhibited financial 
irresponsibility, evidenced by numerous worthless checks and delinquencies in, 
and failure to liquidate, debts. The board of inquiry recommended that  he  be 
discharged under honorable conditions (general discharge). Legal issues raised 
by the officer were (1) that  the action was initiated prematurely, i n  that  the 
original file was not properly documented; (2) that  the major command head- 
quarters had exhibited a "prosecution approach" by illegally suspending him 
from flying status a t  the time this action was initiated and by failure to give the 
officer sufficient notice tha t  proceedings had been instituted; (3)  that the com- 
mand convening the board had done so contrary to i t s  agreement with another 
command ; (4)  that  evidence before the board was primarily hearsay ; (5) that  
the  record of proceedings was not verbatim since the identity of the speaker was 
not always shown; and (6) that  the findings and recommendations a re  against 
the weight of the evidence. The listed objections were contained i n  a brief filed 
by the officer's military counsel, and were considered by the representative of 
the Judge Advocate General reviewing the case for  legal sufficiency. Determina- 
tion was made that  the board proceedings were legally sufficient. 

( e )  Administrative proceedings under Air Force Regulation 36-2 to remove 
a n  officer from the active list (terminate his Regular commission) were insti- 
tuted, on the ground that  he had exhibited financial irresponsibility evidenced 
by his failure to liquidate his debts, the continued increase in his debts, and 
several dishonored checks. The board of inquiry recommended tha t  he be dis- 
charged under honorable conditions (general discharge). Legal issues raised 
by the officer when his case was reviewed were (1 )  that  the board had refused to 
accept his (the officer's) definition of "financial irresponsibility" ; (2)  that  the 
legal adviser improperly interjected himself into the proceedings; and (3)  that 
the recorder became a prosecutor. On review, determination was made (1)  that  
since financial irresponsibility was the ultimate determination to be made by the 
board, there was no error in refusing to accept the officer's definition; (2)  that 
the  record showed that  the legal adviser had acted only to  expedite matters by 
sticking to the facts, to rule on objections of the officer's counsel, or to offer the 
officer further opportunity to clarify the facts ;  and (3) tha t  the recorder made 
no objection to any exhibit or testimony offered by the officer, and that  although 
his comments were enthusiastic, they were within the area of fair  comment on 
the evidence. The case was found to be legally sufficient. 

2. In  addition to the cases reviewed administratively, the following case 
involving a n  Air Force officer and raising typical legal issues was recently 
reviewed by the U.S. District Court for  the District of Columbia. 

Murray H. Ingalls v. Eugene M. Zuclcert, Becretar2/ of the Air Force (USDC 
DC No. 1547-1) : Case was filed May 22,1961. The plaintiff sought a declaratory 
judgment and mandatory injunction ordering the Secretary to reinstate plaintiff 
to  the position of major, U.S. Air Force and for back pay or, in  the alternate, 
for  an honorable discharge. 

On March 9, 1959, plaintiff was informed by his commander that  he was in 
receipt of information to substantiate discharge action under Air Force Regu- 
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lation 35-66 (homosexuality). Plaintiff elected to resign rather than contest 
the administrative action. H e  was discharged under other than honorable 
conditions on April 24, 1959. He appealed to  the Air Force Board for the Cor- 
rection of Military Records. His appeal was denied May 5, 1960. H e  contends 
that his discharge from the Air Force with a discharge under other than honor- 
able conditions was beyond statutory authority and was not authorized by any 
applicable rules and regulations of the Air Force ; that  his discharge was in  viola- 
tiou of the fifth amendment; and that  i t  was arbitrary and capricious. H e  
further contends that  he was not afforded legal counsel prior to  submitting his 
resignation, although his resignation contains a positive statement to the effect 
that he had been afforded the opportunity of counsel, and the facts so indicate. 
The Government's motion for  summary judgment was granted on November 20, 
1961. Plaintiff has noted an appeal. 

Question 14. To what emtent does the Armg utilize a solalier's cowvictim by 
special court-martial as  the basis for  a subsequent undesirable discharge? To 
what emtent does tice Army make counsel amailable to a n  accused soldier whose 
case has been referred to a special court-martial? 

Answer. A single conviction by special court-martial is  not, in itself, a basis 
for administrative discharge or the award of a n  undesirable discharge. How- 
ever, the individual who frequently and repeatedly commits infractions and is 
punished under the UCMJ may render himself liable to administrative dis- 
charge. The typical case in  this area usually involves two or more convictions 
by court-martial a s  well a s  other infractions of good order and discipline. I t  
is emphasized that  generally it is  not a single incident of misconduct, but a 
pattern of misconduct which reflects a disregard of established standards of 
military conduct and a refusal to accept discipline, which leads to the adminis- 
trative discharge. 

I n  such cases, the conviction by a special court-martial, or more than one con- 
viction, is not solely controlling in  determining the type of discharge which will 
be awarded. Many matters such a s  the following a re  considered : 

(1) The length of honorable service in  current enlistment compared to 
period in which the unfitness was demonstrated. 

( 2 )  The proficiency of performance of the individual. 
(3 )  The type, nature, and number of incidents of misconduct which led 

to discharge. 
(4 )  Any matters in  mitigation or extenuation surrounding the incidents 

of misconduct. 
I n  short, the individual's military record is  considered, not merely isolated 

incidents. 
In  the Air Force, legally trained counsel a r e  almost invariably made available 

to airmen whose cases have been referred to special courts-martial. I n  those 
rare  instances in which legally trained counsel are  not available, nonlegal coun- 
sel a re  selected, based upon their temperament, maturity, and education. As 
required by the Uniform Code of Nilitary Justice, i n  every case in  which the 
prosecution is legally qualified, a n  equally qualified counsel is  made available to 
the accused. 

Question 15. To whad extent are  ZegaZZv trained counsel made available to 
accused servicemen whose cases a re  referred to summary or  special courts- 
martial? 

Answer. The Uniform Code of Military Justice does not entitle an accused to 
have counsel appointed to represent him before a summary court-martial. There 
is no prohibition against a n  accused being represented before a summary court- 
martial by civilian counsel employed by him. The function of the summary 
court-martial is to exercise justice promptly for relatively minor offenses under 
a simple form of procedure. The selection of the officer to perform such func- 
tion is made on the basis of his evidenced sound and mature judgment and 
ability to  act fairly and impartially. He is  charged with the duty of represent- 
ing both the accused and the Government, assuring that  the interests of both 
a re  safeguarded. 

That portion of this question pertaining to special courts-martial has been 
answered in response to question No. 14. 

Question 16. What are  the effects on a serviceman's career of conviction by 
sumflzary or special court-martial? 



Answer. Whether and to what extent conviction by a summary or special 
court-martial would affect a serviceman's career is dependent on a number of 
factors. Among these factors ar+ 

(a) The nature of the offense. 
( b  ) The number of offenses. 
( c)  Indications of rehabilitation. 
(d )  Whether the offense was recently committed. 
(e )  His manner of performance of duty. 

There a r e  many individuals in  the service today who, after having been tried 
and convicted by a court-martial, have continued in serviee, been promoted, 
and have served in an outstanding manner. 

Conversely, the career of a n  individual who has repeatedly been involved in 
incidents which resulted in  summary or special court-martial would undoubtedly 
be adversely affected. Demotion or  elimination normally occurs i n  such cases. 

Question 18. Has  the Army's specialized law oflcer plan been successful? If 
so, to what extent has i t  been, adopted by the other services? 

Answer. The success of the specialized law officer program can best be 
answered by the Army. 

The specialized law officer program is not suitable t o  Air Force requirements. 
The program limits the number of available skilled law officers, precluding con- 
sideration of the expanded requirements which result from national emergency 
or  war. The limited utilization of senior judge advocates a s  law' officers would 
deprive the Air Force of the urgently required full-time services of these officer 
lawyers a s  staff judge advocates of major commands, large genera1 court-martial 
jurisdictions, and service in other directive capacities. A limited military judi- 
ciary would be unable to cope with the volume of cases, a critical shortage of 
fully trained law officers would result, and serious limitations would befall the 
administration of military justice within the Air Force. Under our present 
system of utilization of judge advocate personnel a s  law officers, together with 
a constant training program in this area, we a r e  forming a nucleus of skilled 
law officers which mill permit the proper functioning of our courts under emer- 
gency conditions. Modification or  reversal because of law officer error i n  Air 
Force cases is rare. 

Question 19. Under the A v ' s  specialized law ofleer pla?z, what steps are  
taken, to assure the independelzce of the law oflcw? How is  the independence 
of the law oficer assured in the other services? 

Answer. The first portion of this question can best be answered by the Army. 
I n  the Air Force, certification a s  lam officer is generally limited to  senior and 

field grade officers of extensive experience in  military justice matters. Major 
command judge advocates have been instructed t o  determine both competency 
and integrity before submitting recommendations for certification. Air Force 
boards of review scrutinize with meticulous care records of trial to insure judi- 
cial competence and conformance. I n  no known instance since the enactment 
of the Uniform Code of Military Justice has a n  Air Force law officer been sub- 
jected to  a charge of command control or judicial misconduct or impropriety. 

Question 20. Under the Amy's  specialixed law oficer plan, would i t  be feasible 
to provide that service as  law oficer would not be Limited to opjicers on active 
duty, but could also be performed by qzcalified ciui?Zan employees of suitable 
maturity and experience? 

Answer. We do not think this plan would be feasible in the Air Force. Prac- 
tical difficulty would be encountered in recruiting judicially qualified civilians. 
Aside from the fact  that  the  proposal is presently precluded by law, the dispersal 
of our forces makes the plan impracticable. The situation would be aggravated 
i n  time of emergency or hostility during which trials frequently must take place 
in  combat areas. It is quite clear that  the problem of availability of su'ch 
civilian law officers would then become acute and, i n  fact, the services of such 
personnel would be virtually unobtainable. Our Air Force law officers have 
proven thir competence. They have performed with proficiency since 1951 and 
during the Korean war without strain upon Air Force judicial resources. Air 
Force boards of review and Court of Military Appeals decisions attest to  the 
judicial skill and the proficiency of their performance. 
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Question 21. What instances have there been in  recen,t years of " c m a n d  
i@uenceW with respect to men~bers of courts-martial, including the trial and 
defense counsel of special or general courts-martial? 

Answer. Cases in  which the question of command influence have been raised 
have been rare  in  the Air Force. I n  those few cases in  which the question was 
raised a s  the result of a letter by a commander to all  members of his command 
concerning duties of personnel a s  members of a court o r  from a military justice 
lecture delivered a s  part  of a course of instruction covering the same subject, in  
almost every instance the alleged "command influence" was, upon interpretation 
and decision by either the board of review or  the Court of Military Appeals, 
determined to have been inadvertent. The extent to  which the Air Force has 
recognized these isolated instances of "command influence" is indicative of the 
service's ability to cope with, control, and immediately correct such situations 
if and when they arise. 

Question 22. Has the practice of negotiated guilty plaas used by the Army and 
Navy been successful? I f  so, why is i t  lzot used by the Air Force? 

Answer. The first portion of this question can best be answered by the service 
concerned. 

Air Force policy does not authorize the use of negotiated pleas. Our policy is 
to require a prima facie case a s  to  each offense charged regardless of a plea of 
guilty and notwithstanding a request by the defense that  the prosecution present 
no evidence in  view of the plea of guilty. Accordingly, no useful purpose is 
served by negotiating a plea since i t  would not affect the quantum of proof 
required. 

I n  Federal courts, criminal proceedings often become involved i n  extended re- 
view under 28 U.S.C. 2255 (Federal Custody; Remedies on Motions Attacking 
Sentences). I n  numerous instances where negotiated pleas of guilty a r e  in- 
volved, these civilian defendants later claim that  the elements of the offenses 
were not known to them; that  their pleas were improvident; that  they had a n  
adequate defense of which counsel failed to  advise them ; that their counsel were 
incompetent; or that they did not understand the meaning and effect of the plea. 
Under 28 U.S.C. 2255, a hearing by the court is required if there is any question 
raised which is not clearly resolved by the record. 

The U.S. Court of Military Appeals has  cautioned that  pretrial plea agree- 
ments must not transform the trial into a n  empty ritual (United States v. Allen, 
8 USCMA 504, 25 CMR 8). The chief judge of the Court of Military Appeals 
has  recently, in  two instances, raised the question a s  to whether o r  not the 
negotiated plea program is "salutary" (United States v. Welker, 8 USCMA 647, 
25 CMR 151 ; United States v. Watkins, 11 USCMA 611, 29 CMR 427). 

Question 23. What are the percentages of guilty pleas for each type of court- 
martiadsummary, specia1,l amd genera&-for each service for each year since 
19509 

Answer : 
GENERAL COURT-MARTIAL 

Calendar year not guilty 

I Airmen 

-- 

See footnotes at end of table. 

1 Figurea for summary courts-martial and non-EED speclal coarts-martlal are being 
obtained from the field and will be furnished to the snbcomittee before Jan. 29. 1962. 
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SPECIAL COURT-MARTIAL (BAD-CONDUCT DISCHARQE) 

I Airmen 

I I 

1 If an accused is tried for 2 or more offenses and enters a plea of "not guilty" as to any offense, his case 
is reported in the "not guilty" column. 

2 Statistics not available prior to 1960. 
a Statistics not avadable prior to 1959. 

With respect to  the f i s t  footnote of question No. 23, the following additional 
information is submitted t@ be forwarded to the subcommittee : 

[Based on more than two-thirds (67.3 percent) of total strength of the Air Force] 
SUMMARY COURT-MARTIAL 

Calendar year 
Percent Percent 1 

not guilty I $2 ( pleas 
-- 

Airmen 

I 

I I 

SPECIAL COURT-MARTIAL (NON-BAD-CONDUCT DISCHARQE) 

I I 

1 If an accused is tried for 2 or more offenses and enters a plea of "not guilty" as to any offense, his case 
is reported in the "not guilty" column. 

Question 24. What a re  the percentages of convictiom for  each type of court- 
rnar t iadsummary,  speoiat, amd general-for each service for  each year since 
1950.6 

Answer : 
I. Based on number of offenses tried : 

NOTE.-T~~ above figures include oficers arid enlisted~personnel. 
would enable officer statistics to be broken out from enlisted cases. 

[In percent] 

Statistics are not maintained-which 

1961 ---- - - - - -. 
1952 -..-. --. .. 
1953 ...-. .-. .. 94.6 
1964 ---- - - - - - - 94.8 
1955 .... . . -. -. 

11. I n  addition to the above statistics based on the number of offenses tried, 
the fol lodng statistics are-furnished for calendar years 195660, showing the 
total number ,of trials by type of court, the total number of persons convicted and 
acquitted, afki the percentage of persons convicted of some offense. However, 
the latter figures a r e  not statistically separated by type of court. 

See note to following table. 
I ' I  r, 

,I . 1 I, / i i ,  

Special 

88.6 
87. 8 
89.6 
88.4 
89.6 
90.3 

Qeneral 

86.6 
87.2 
87.4 
90.4 
88.3 
89.9 

Fiscal year 

1956 -.--.--... 
1957 -.--..---. 
1968 .---...... 
1959 -.--...... 
1960 -----..-.. 
1961 -------.-. 

Summary 

94.6 
94.1 
93.3 
91.7 
92.1 
92.6 

Special --- 
90.2 
89.3 
89.4 
86.6 
88.7 
88.5 

Qeneral 

86.4 
86.3 
88.2 
90.0 
90.4 
89.0 
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Calendar year and type 
Number Number Percent con- 

Number of convicted acquitted of victed of 1 trials 1 01 1 or more ail charges 1 1 or more 
offenses vlfenses 

1956Summary court-martisl..-. .............. 
..................... Special court-martial 

General court-martial. .................... 

Total. ................................. 

1957-Summary court-martial .................. 
Specid court-martial ..................... 
General court-martial .................... 

Total- ................................. 

1958-Summary court-martial .................. 
Special court-martial ..................... 
General court-martial .................... 

Total--. ............................... 

195%-Surnmary cour%martial .................. 
Specinl court-martial ..................... 
General court-martial.. .................. 

Total- .....................-........... 

I960--Summary court-martial.. ................ 
Special court-martial ..................... 
General coort-martid. .................... 

Total .................................. 

1 Varimees in totals due to  joint and  common trials and rehearings. 

25,892 
9,400 
1,739 

37,031 

26,030 
8,529 
1.372 

35,931 

20,900 
5,980 
1,046 

27,926 

16,209 
4,527 

878 

21,614 

13,253 
4,134 

644 

18,031 

35,910 

34,854 

26,887 

20,694 

17,204 

.......................................... 

.......................................... 

.......................................... 

1,325 

.......................................... 

.......................................... 

.......................................... 

1,278 

.......................................... 

.......................................... 

.......................................... 

1,187 

.......................................... 

.......................................... 

.......................................... 

1,025 

.......................................... 

.......................................... 

.......................................... 

964 

96.4 

96.5 

95.8 
-- 

95.3 

94. 7 



Question 25. What  are typicaZ or "average" sentences in each service for some 
of the more frequent violations .of the Uniform Code, such as unauthorized 
absence, desertion, failure to  obey, larceny, and assault? 

Answer : 

AVEBAGE OB TYPICAL SENTENCES APPROVED BY THE OFFICE OF THE JUDGE ADVOCATE 
GENE=, USAF 

ff eneral court-martial (airmen)  

Art. 85-Desertion: 
1 year or less --------.--.-. 

Offenses 

Over 1, not over 5 years..- 

Calendar 
sear 

Over 5 years ---.-----.--.. 
Art. 86-Unauthorized ab- 

sence: 
30 days or less -.-..--.----- 
Over 30, less than 60 days. 

Over 60 days ...-------.--- 

Art. 121-Larceny: 
Larceny, over sf&-------- 
Larceny, $50 or less ------- 

Art. 92--Failure to obey: 
Failure to obey m y  law- 

ful general order or I 
regulation ..-. . . . . --- ---- I 

Art. 128-Assault: 
Assault, with battery.---- I 
Assault, with dangerous 

weapon.-- - - . .. -. ---- - - - I 
Intentionally inflicting 

bodily harm -.--------.- 

Number 
of cases 

25 
8 
9 

15 
5 
2 

2 
. - - - - - - - - - 

3 
1 

94 
50 

64 
49 
7 
5 

3 
3 

6 
5 

9 
9 

5 
9 

Type of discharge 

Dis- 
lonorable 
Whargo 

co%% 1 None 
discharge 

Confine- 
ment 

(average 
number of 
months) 

1 15 were adjudged 12 months 3 18 months; and 3.2 years 
2 In 1959, 10 of the 94 cases r&&ed no confinement whi& accounts for the low average. In 1960, 3 of 

the M) cases received no confinement. 
a 9 of the 64 and 10 of the 49 reoeived no confhement. 
4 In 1959 2 received no confinement in 1960 2 received no conftnement. 
a 1 of the) 5 accused in 1959 was sent'enced t6 5 years confinement, and 1 to 2 years which htluencd the 

average. 



HpeciaZ cow-t-martial (bad-conduct discharge) ,l (airmen) 
[Cases in this table include only those in which a had-conduct discharge was adjudged and approved by the 

convening authority; no distinction is made with respect to those casrs in which the accused wrre later 
sent to the retrainmg group a t  Amarillo and were restored to duty] 

I I I 

Offense (average 
months) 

1 Figures for summary courts-martial and for special courts-martial in which no bad-conduct discharge 
was adjudged or il adjudged was disapproved by the convening authority are not available a t  Head- 
quartes, USAF. The field has been requested to furnish the figures, and it'is anticipated that they will 
be available before Jan. 29, 1962. 

Art. 86Unauthorized absrnce: 
30 days or less ............................................. 

Over 30, less than 60 days ................................. 

.............................................. Over 60 days 

Art. 92-Fallure to obey: 
Failurc to obey any lawful general order or regulation..-.- 

Art. 121-Larceny: 
Larceny, orcr $50 ......................................... 

Larceny, $50 or less ................................. 

Art. 1%-Assault: 
Assault, with battery ..................................... 

Assault, wlth dangerous weapon ............. .. ........... 

intentionally intlicting bodily harm ....................... 

With respect to the footnote on page 4 of question 25, the following additional 
information is submitted to be forwarded to the subcommittee : 

1959 
1960 
1959 
1960 
1959 
1960 

1959 
1960 

1959 
1960 
1959 
1960 

1959 
1960 
1959 
1960 
1959 
1960 

[Information based on a sampling of cases tried in calendar year 1961 in 3 commands reflects the following 
typical sentences] 

Offense Special (non-bad-conduct Summsry 
discharge) 

Absence without leave (art. 86, UCM.l)--.- 

Fallure to obey (art. 92, UCMJ) ---.-.--.-.-- 

Bimple ~ a u k  (at. 1%. UCMJ) .................. do ....................... I DO. . I 

Confinement at hard labor 
for 4 months, partial for- 
ieiture of pay ior 4 months, 
and reduction to lowest 

Larceny (art. 121 UCMJ) ................... 
Wrongful aspprophation (art. 121, UCMJ).._ 

Conkement at hard labor 
for 30 days, partial lorfei- 
ture of pay for 1 month and 
reduction to lowest grade. 

grade. 
Confinement at hard labor 

for 3 months, partial for- 
feiture of pay for 3 months 
and  reduction to lowest 

Do. 

grade. 
-----do ....................... 
Confinement at hard labor 

for 1 month, partial forfei- 
ture 01 pay for 1 month 
and reduction to lowest 

Do. Restnctionlfor 30 days, par- 
tial forfeiture of pay for 1 
month, and reduction to 
lowest made. 



Question 26. To what emtent are civilians used on the boards of review 
operating under the Uniform Code of Military Justice? 

Answer. The Air Force does not and has  never used civilians a s  members 
of boards of review. 

Question 27. What is the average tour of duty on these boards and what 
provision, if any, is made to assure the independence of these boards? 

Answer. The average tour is approximately 3 years. No specific provisions 
a r e  made to insure independence of board members and none is required. Each 
board operates a s  a completely independent appellate body and in no instance has 
any  attempt ever been made to interfere with o r  compromise the integrity or 
independence of their functions. 

.Question 28. With respect to each service an.d for each year since 1951, what 
is that percentage of cases in which boards of review have disapproved findings? 
I n  what percentage of cases have they reduced the sentence? 

Answer : 
SPECIAL COURT-MARTIAL (BAD-CONDUCT DISCHARGE) 

Calendar year 
Percent 

sentences 

GENERAL COURT-MARTIAL 

I Figures before July 1960 are not available since statistics on this matter were not maintained before 
July 1960. 

Question 29. To what estent Rave convening authorities and/or the olgicers 
eaercising general court jurisdiction acted either to disapprove findings or 
reduce sentences in cases which they reviewed? 

Answer : 
Percent findings disapproved and/or sentewes reduced 

SPECIAL COURT-MARTIAL (BAD-CONDUCT DISCHARGE) 

Calendar year : 
1960 27.4 

24.0 
GENERAL COUBT-MBRTIAL 

Calendar year : 
35.6 
31.3 

1 'Flgures before July 1960 a re  not available slnce statistics on this  matter were not 
maintained before July 1960. 

N ~ T E . - h f ~ r m a t i ~ n  on summary and special courts-martial (non-bad-conduct dis- 
charge) has been requested from the field and  w111 be furnished to the subcommittee when 
received. In  addition information has been requested regarding those cases in  which 
these authorities have'sus~ended sentences in  whole or in  Part. It i s  an,ticipated tha t  the 
statistics and information will be available before Jan. 29, 1962. 

Question 29. With respect to the second footnote on question No. 29, the fol- 
lowing additional information is submitted to be forwarded to the subcommittee: 

The percentage of cases in  which the convening authority and/or general 
courts-martial authority acted to  disapprove findings or reduce sentences is a s  
follows : 



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 943 

Percent findings disapproved and/or smtences rsduced 
[These percentages are based on samplings representing approximately 39 of the Air 

Force strength (32-2) and include babcontTuct discharge and non-bad-conduct discharge 
courts-martial] 

SUMMARY COWT-MABTIAL 
Calendar year : 

4.2 
9.9 

SPECIAL COURT-MARTIAL 

(BAD-CONDUCT DISCHAROE AND NON-BAD-CONDUCT DISCHARGE) 

Calendar year : 
40.4 
26.4 

The percentage of sentences the convening authority andJor general courts- 
martial authority suspended during this period is a s  follows : 

Percentage of sentences suspended 
[These percentages for findings disapproved and/or sentence& reduced also includes 

the percentage of cases in which sentences were suspended; the figures below reflect a 
breakout of the percentages of suspended sentences] 

SUMMARY COURT-MARTIAL 
Calendar year : 

1960------------------------------------------------------------ 5.1 
1 9 6 1 - - - - - - - - - - - - - - - - - - - - - - - - - - -  1.2 

SPECIAL COWT-MABTIAL 

(BAD-CONDUCT DISCHAECGE AND NON-BAD-CONDUCT DISCHARGE) 

Calendar year : 
1 9 6 0 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  10.0 
1 9 6 1 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - . - - - - - -  4.4 

GENERAL COURT-MARTIAL 
Calendar year : 

1.8 
1 9 6 1 - - - - - - - - - - - - - - - - - - - - - - - - - . - - - - - - - -  3.0 

Question 30. Has the Air Porce's Amarillo ret~aining group been successful? 
If so, have the other services t~ndertalcen similar retraining projects? Could 
excess capacity at  Amarillo feasibly be used fo r  rehabilitation of personnel from 
tAe other services? 

Answer. The Air Force believes the Amarillo retraining program has been suc- 
cessful. The following statistics bear this out : 

Since February 1952, when the retraining program was instituted, 5,709 airmen 
have been processed. Of this number, 2,835 (approximately 50 percent) have 
been returned to duty. Of this number restored, 1,336 had bad conduct dis- 
charges, 674 had dishonorable discharges, and 1,009 had sentences which did 
not include punitive discharges. 

Of the total number returned to duty, 70 percent have satisfactorily com- 
pleted their enlistment. In  many cases, airmen have reenlisted and are still on 
duty. A check with commanders shows that 6 months after returning to duty, 
80 percent are rated in performance as average or above average, a s  compared 
with other duty airmen. Of this number, €3 percent have not been involved in 
any disciplinary infraction, and 12 percent had only one minor infraction on 
their record. The records further reflect that 12 percent of those restored have 
gone back as aircraft and engineering mechanics (currently 20 percent of those 
restored are in this category). I t  is also noteworthy that 64 percent of those 
restored to duty are performing a t  the skilled level in an Air Force specialty and 
44 percent are performing a t  the semiskilled level. 

Reasons for success.-The program has a threefold mission : 
( a )  Through its clinical capacity, i t  screens and evaluates the indi- 

vidual to determine his suitability for return to duty. 
( b )  I t  then undertakes to reorient, motivate, and train those selected 

for return to duty. 
(c )  Those not selected for return to duty benefit from the program and 

are better enabled to adjust to civilian life. 
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The accomplishment of this mission is  facilitated immeasurably by the manner 
i n  which the retraining program is conducted. The retraining group is operated 
as a small military Air Force organization on a military Air Force base, with 
no physical custody or prison atmosphere. Amarillo Air Force Base is a techni- 
cal training center providing the  facilities for  numerous formal training courses 
for  jet engine and jet airplane mechanics, administrative clerks, supply clerks, 
etc. I n  addition, the base has broad facilities for on-the-job training in a wide 
variety of Air Force career fields. These training opportunities, including the 
formal training courses, a re  made available to  the retrainee. 

The retraining group has  a large staff highly skilled i n  the areas of correc- 
tional treatment, clinical psycholo,gy and psychiatry, and military command. 
The staff includes 22 noncommissioned officers trained in correctional treatment 
and counseling. Each retrainee is treated as  a n  individual case. He is evalu- 
ated a s  to strengths and weaknesses, both a s  to personality and job potential, 
and his program is carefully patterned to correct his weakness and to train him 
i n  a career field which he  is interested in  and for which he is  best suited. A 
typical characteristic of the average retrainee is social maladjustment. To over- 
come this, he is subjected to group therapy, and the successful retrainee learns 
to  give and take with other people in classrooms in group discussions, a t  work, 
and a t  recreation. 

We feel that  the Amarillo retraining program has paid dividends. We not 
only have given many errant airmen another chance, after receiving the benefit 
of correctional treatment, to earn honorable separation-we have also salvaged 
considerable manpower and recouped a considerable amount of the cost of 
training these airmen. 

The second portion of this question is  best answered by the service concerned. 
Under present conditions, we do not believe i t  would be desirable to  use Ama- 

rillo for  retraining prisoners from other services. The prisoner population 
dsring the calendar year 1961 averaged 150, and the population is showing a 
slight increase a t  the present time. The experts in  the corrections field a t  
Amarillo advise us  tha t  today a n  average population of 180 should be the maxi- 
mum desirable to maintain i ts  present effectiveness. 

The policy of the Department of Defense is to encourage the operation of res- 
toration programs by the service of which the prisoner is  a member. This DOD 
policy that  each service can best conduct its own restoration training, which 
was developed i n  1950, was based on the concept tha t  a n  effective restoration 
program required three equally important major areas of interest: 

( a )  Social readjustment and reeducation of the prisoner. 
( b )  Military career training in a specific career specialty of a particular 

service. 
( c )  "Motivation" and "esprit de corps training" to  attain a high degree 

of understanding of and loyalty toward his particular service. 
It would follow that  if prisoners from all three services were handled in the 

same retraining program, the area of social readjustment would be the only 
objective which would be common t o  all  the servicemen. For these reasons, we 
believe that  under present conditions it would be neither feasible nor desirable 
to  use the retraining group a t  Amarillo for the rehabilitation of personnel from 
other services. 

Question 31. In  view of the unavailability of a bail procedure under militwy 
law, what steps have been taken by the three services to minimize pretrial 
confinement? 

Answer: Since the applicability of the Uniform Code of Military Justice, the 
Manual for Courts-Martial, 1951, has prescribed that  pretrial confinement will 
not be imposed unless deemed necessary t o  insure the presence of the accused 
a t  the trial or because of the seriousness of the offense charged (par. 20c, Manual 
fo r  Courts-Martial, 1951). This is the policy of the Air Force in  regard to 
pretrial confinement. I t  has  been our experience that  when pretrial confinement 
is imposed, the policy is  faithfully adhered to and that  responsible commanders, 
staff judge advocates, and provost marshals a re  constantly on the alert to pre- 
vent abuses of this policy. Records of trial reviewed a t  this headquarters 
confirm the fact that  pretrial confinement is resorted to infrequently and only in 
instances which conform to policy considerations. At all  installations where 
confinement facilities a re  maintained, confinement officers furnish the provost 
marshal and staff judge advocate a daily report of prisoner status which pro- 
vides further control of the pretrial restraint policy. I n  addition, each board 
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of review is procedurally required to comment upon the time chronology in every 
case with particular emphasis on pretrial restraint where indicated. 

Question 32. W h e n  a serviceman is subject to triaZ in either a Federal district 
court or  a cart-martial,  what are the criteria for determining wAic7~ court shall 
exercise jurisdiction? Are these criteria satisfactory? 

Answer. On July 19, 1955, the Attorney General of the United States and the 
Secretary of Defense signed a written agreement with respect to the investiga- 
tion and prosecution of crimes over which the two Departments have concurrent 
jurisdiction. 

Generally speaking, i t  mas agreed that  the Armed Forces would have primary 
jurisdiction over all crimes committed on a military or naval installation if only 
persons subject to  military law were involved. There is  a n  exception, however, 
where the offense involves fraud against the Government, robbery or theft of 
Government property or funds, and similar offenses. I n  such cases, the Depart- 
ment of Justice has primary jurisdiction. 

This exception has not always proved satisfactory i n  i ts  practical application. 
For  example, there have been several instances where the Federal Bureau of 
Investigation and the Department of Justice properly assumed their primary 
jurisdiction under the agreement, but such action had a marked adverse effect 
on the Armed Forces. I n  one case in the Air Force, over 80 military witnesses 
were "frozen" in place for a period of about 3 months a t  the  request of the  
Department of Justice. During this period, these Air Force personnel were 
denied leaves of absence to  which they were entitled by law, reassignment was 
impossible, and their usefulness to the Air Force was substantially reduced. 
I n  a n  operational combat command, such action could seriously affect the mis- 
sion of the military departments and consequently endanger the safety and 
security of the United States. Our personnel must be mobile and able to move 
on a moment's notice to any spot i n  the world. 

It is also significant to  note tha t  in most instances where the Department of 
Justice has  exercised i ts  prerogative to primary jurisdiction, the cases have 
eventually been disposed of in  Federal court a s  misdemeanors. The Armed 
Forces could have disposed of these cases promptly and expeditiously, with full  
protection being given to the rights of those involved. 

Negotiations a re  currently in  progress between the Department of Defense 
and the Department of Justice i n  a n  attempt to solve this problem. I t  is hoped 
that  a n  agreement can be reached whereby the Armed Forces will have primary 
jurisdiction over all  crimes committed on a military or  naval installation, pro- 
vided only persons subject to  the Uniform Code of Military Justice are  involved. 

Federal crimes committed off a military reservation have not caused the 
Armed Forces any significant problems. Again, generally speaking, the Depart- 
ment of Justice has primary jurisdiction over these offenses except where the 
military personnel involved a re  engaged in scheduled military activities o r  
organized movement. However, the Department of Justice a s  a matter of course 
frequently relinquishes its primary jurisdiction to  the Armed Forces. 

Question 33. Under circzrmstances where a serviceman's alleged misconduct 
.violates both the Uniform Code of MiZtary Jztstice amd the law of some State, 
under what circumstances, if any, is the serviceman tried by court-martial if he 
has already been tried bu a State court? 

Answer. Most trials of servicemen i n  State courts a re  fo r  minor offenses. 
The greater portion of these minor offenses a re  traffic violations. Air Force 
policy provides that  punishment of a civil traffic violation occurring off base by a 
civil court is normally deemed adequate when the punishment is equitable and 
reasonable. I n  some instances the civil offense may constitute service-discredit- 
ing conduct of such a nature that  a court-martial may result. Such instances 
a re  infrequent and a n  airman is not usually tried by both civil authorities and 
the Air Force for the same offense. I n  serious cases where jurisdiction rests 
i n  both the Air Force and the civil authorities, the Air Force member is usually 
tried by either the Air Force or the civil authorities, but not by both. I n  those 
serious cases (felony type) where jurisdiction i s  exercised b,y the civilian au- 
thorities, upon conviction the Air Force is empowered by secretarial regulation 
to discharge such offenders. 

Although the written policy is applicable only t o  traffic offenses, as  a general 
rule civil punishment of misdemeanor cases will normally be considered by the 
Air Force a s  sufficient disposition of the offense. 



Question 34. I n  situations where State authorities have indicated their willing- 
ness to relinquish jurisdiction over a serviceman if the armed services will prose 
cute him, under what circumstances is prosecution undertaken by the armed 
services? 

Answer. Prosecution is never undertaken solely because of the request or 
instruction of State authorities. This type of case would be treated in the same 
manner as any other case under Air Force jurisdiction and its disposition would 
be determined in accordance with the same criteria applied in all cases of that 
nature. Prosecution by military authorities is undertaken only when the offense 
indicates punishment is appropriate and required on consideration of all the 
factors involved. If nonjudicial punishment is capable of adequately disposing 
of a minor offense, such will be the service action. If court-martial action is 
indicated, trial is before the lowest type court capable of adequately disposing 
of the oeense. 

Question 35. I s  legislation needed to give the Federal district courts juris- 
diction over misconduct overseas by civilian dependents and empZoyees accom- 
panying the armed services in peacetime? 

Answer. Yes, either legislation or a constitutional amendment to authorize 
court-martial jurisdiction over such persons. Decisions of the U.S. Supreme 
Court (Kinsella v. Singleton, 361 U.S. 234 (1960) ; @isham v. Hagan, 361 U.S. 
278 (1960) ; and McElroy v. Wagliardo, 361 U.S. 281 (1960)), have declared 
unconstitutional article 2(11) of the Uniform Code of Military Justice (10 
U.S.C. 802(11)), insofar as it provided for the amenability to court-martial 
jurisdiction over civilians serving with, employed by, or accompanying the U.S. 
Armed Forces abroad in time of peace. Following these decisions, the Depart- 
ment of Defense drafted atlernative proposals to meet the problem, consisting 
of- 

(:) a constitutional amendment authorizing the exercise of court-martial 
jurisdiction over persons serving with, employed by, or accompanying the 
Armed Forces outside the United States; 

(2) legislation subjecting persons owing allegiance to the United States 
to the jurisdiction of U.S. district courts for crimes committed outside the 
United States and the Canal Zone ; and 

(3) legislation providing for the apprehension, detention, and disposition 
of certain persons serving with, employed by, or accompanying the U.S. 
Armed Forces outside the United States and the Canal Zone. 

Since the feasibility of a constitutional amendment was doubtful and the 
alternative proposals either involved persons not connected with the Armed 
Forces or required the use of civilian law enforcement agencies in the arrest, 
custody, and removal aspects of exercising jurisdiction, the draft proposals were 
forwarded to the Department of Justice on June 21, 1961, with a request that 
that Department assume responsibility for further action on the proposals. 

With regard to the feasibility of legislation of the nature referred to in this 
question, the attention of the subcommittee is invited to the analysis of the 
practical problems involved, by Judge Burger in his dissenting opinion in Udted 
Btates ea re1 Wagliardo v. McElroy, (259 I?. 2d 927,939). 

Question 36. I s  jurisdiction [legislation] needed to give the dWrict courts 
jurisdiction over violations of the Uniform Code by es-servicemen while they 
were on active dutg? 

Answer. Yes. iHowever, since the persons involved are civilians nolt under the 
jurisdiction of the Department of Defense, the Department of Defense defers 
to the Department of Justice on the means that should be taken to fill the juri* 
dictional gap arising as a result of the decision of the United States Supreme 
Court in United States ea re1 Toth v. Quarles (350 U.S. 11). In  the 84th Con- 
gress, two bills were introduced (8. 2791 and H.R. 81) to fill this gap. The De- 
partment of Defense supported the principle involved in the two bills, but 
concluded that the approach of the bills presented certain practical and legal 
difficulties. In  view of the nonmilitary status of the persons that would be 
affected by such legislation, the Department of Defense requested that the 
Department of Justice consider the means of eliminating the gap and offered the 
cooperation of the Department of Defense in the matter. 
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DEPARTMENT O F  T H E  AIR FORGE RESPONSES TO SUBCOMMITTEE 
AIDB MEMOIRE 

IN0Ta.-Numerals refer to  number of orlginal question and Air  Force answers thereto. 
Subcommittee questions and comments relating t o  the  Air Force a r e  in quotation marka 
preceding Air Force replies] 

QUESTION 1 

Commmittee comment: "Wi th  respect to question 1,  i t  would be desirable to  
determine the emtent to which the total number of discharges tends to corre- 
spond to the total strength of each service at a particular time." 

Reply : 

Fiscal year 

Committee comment : "Tke  statistics furnisAed the subcommittee do not appear 
to include oficer cases, altl~ough presumably oficer dismissaZ tends to follow 
the same trends. The  subcommittee wilZ appreoiate your providing comparable 
information concerning olflcers." 

Reply : 

Character of discharge or service of oficer personnel of the Air Force 

Fiscal year Character of discharge or service 

--- 
-----.-----.------.-------------------- 1,339 6,348 -- 7,687 -- 
Honorable 1,283 8,087 9,370 
Under honorable conditions .-----.---- --.-.----.-- 51 51 
Under other than honorable wndi- -.---.-----_ 53 63 

tions. 
Dismissals- - . - ---. - ----- ---- - - - --- - --- . ---. - . - ---- 9 9 

- 
NOTE. Statistics not readily available for further refinement, i.e., resignstion in lieu of trial, resignation 

in lieu of board action, etc. 
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,Committee comment: "Also, can you furnish the subcommittee the break- 
down of the basis, reason, or mthori ty  for the issuance of the general and 
undesirable discharges to which you refer in. the informaticm you 7~ave provided 
the subcommittee?" 

Reply: I n  fiscal year 1961, approximately 95 percent of all  general discharges 
awarded were the result of "show cause' action (6,805 "show cause," 355 
'6expiration term of service"). The basis and authority f o r  the issuance of 
general and undesirable discharges a re  the DOD directive of 1959 and the 
appropriate criterion outlined i n  Air Force regulations previously provided 
the  subcommittee. 

Following is a further partial breakdown of the basis, reason, o r  authority 
fo r  the issuance of general and undesirable discharges in calendar year 1960: 

Honorable General Undesirable Total I I I I -  

NOTE.-Similar figures for other years are not readily available. 

Committee comment: "Why was there such a contrast between Air Pome 
statistics for fiscal year 1957 in which 7,200 undesirable discharges were issued 
out of 193,000 total discharges, and the Army figures for fiscal year 1960 when 
?,400 undesirable disclbarges were issued out of 248,000 total discharges? 

"The number of undesirable discharges was the same but the total discharges 
were greater i n  the Army (and yet the Air Porce is  composed exclusively of 
volunteers, while Army 7~as a substantial number of draftees).  Also, the 
same contrast exists wi th  respect t o  general discharges i n  these years." 

Reply: We a re  not in a position to evaluate the trends in  undesirable dis- 
charges i n  the Army. However, it is pointed out that  the 7,200 undesirable 
discharges issued by the Air Force for  fiscal year 1957 were based upon criteria 
i n  effect prior to the DOD directive of 1959. The 4,189 undesirable discharges 
i n  the Air Force for fiscal year 1960 and the 1,699 such discharges in fiscal year 
1961 reflect the implementation of the DOD directive of 1959. 

Conunittee comment: " W h y  i s  there a contrast between fiscal year 1958 for 
t h e  Air Force and fiscal year 1961 for the Army with both services issuing 
8,600 undesirable discharges but total discharges being markedly greater i n  
the Army?" 

Reply: As indicated in  preceding question, we are  not in  a position to evalu- 
a t e  the trends in the Army. However, the  1958 Air Force figures again are  
based upon discharge criteria in  effect prior to the DOD directive of 1959, 
whereas the 1961 figures reflect the changed criteria constituted by that 
directive. 

Committee comment: "As between fiscal year 1958 and fiscal year 1959 i n  
the Air Force, w7~y is there such a drop in general discharges wit7bo~t a 
commensurate drop in total discharges?" 

Reply : Prior to the 1959 DOD directive, the Air Force had instituted a policY 
liberalizing the criteria for  discharges to be awarded by administrative pro- 
ceedings. Particularly, this liberalization occurred in the area of enlistees who 
were discharged during their early months of service. I n  such cases, policy 
required that, except in  extreme cases, they be issued a n  honorable discharge 
for  the convenience of the Government, rather than a general or undesirable 
discharge by administrative board proceedings. Additionally, for a portion of 
fiscal year 1959, the policies of the 1959 DOD directive were in effect. 

Committee comment: "Why i s  there such a contrast between the number of 
undesirable discharges in the Air Force for fiscal year 1959 and fiscal year 
1961, with roughly the same number of total discharges for t7~ose years! 
(Note that a similar contrast is present for 1959 and 1960, and 1960 a n d  1961.) 
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Reply: The contrast mentioned primarily reflects the effects of the DOD 
directive of 1959. 

Committee comment: "Wi th  respect to tRe number of punitive discharges 
suspwzded tlrough the Ofice of the J&ge Advocate GmeraZ of the Air Porm, 
why  were so many more bad-oondmt discharges suspended in 1959 than in 
1960 or 1961, although tRe tota,l n.fcmber of  bad-con,duct discharges i s  almost 
identicaz i n  those 2 years? And why  was there such a drop of  suspensions 
i n  dishonorable discharges from 1959 through 1961 without any cornmenszwate 
decrease in totaZ disf~ono.raUe discharges P" 

Reply : The designation of the number of suspended bad-conduct discharges 
in  the Air Force answer t o  question 1 reflect those bad-conduct discharges 
suspended Air Force wide. ,The drop from 297 bad-conduct discharges suspended 
in 1959 to  93 and 65 i n  1960 and  1961, respectively, appears to be the result of 
a series of decisions by the Court of Military Appeals in 1959, which invalidated 
the then existing method employed by the services suspending punitive dis- 
charges, where warranted, until completion of appellate review or until the 
accused's release from conenemenk, whichever was the later date. The deci- 
sions required conversions of all  such existing suspensions of punitive discharges 
into probationary suspensions fo r  a time certain. As a result of these decisions 
(United Btates v. M u y ,  10 U.S.C.M.A. 288, 27 C.M.R. 342: United States v. Ceca, 
10  U.S.C.M.A 371, 27 C.M.R. 445), reevaluation of the suspension policy regard- 
ing punitive discharges was effected by the Air Force with a resultant determina- 
tion that the probationary-type suspension of purutive discharges for a time 
certain would not warrant utilization of the facilities of the 3320th Retraining 
Group a t  Amarillo, Tes., for such a n  accused, since such action would create 
difficulties if the airmen failed to meet restoration criteria a t  the retraining 
group. Since probationary-type suspension results in  automatic restoration 
upon expiration of the probationary period, the airman's incentive to earn 
restoration is minimized ; and this has  a demoralizing effect on other accused a t  
the retraining group who must demonstrate by good conduct, efficiency, and 
attitude their worthiness of restoration t o  duty. Accordingly, variance in the 
numbers of suspended bad-conduct discharges reflects the limitations imposed by 
the May and Cecil decisions and  the reevaluated suspension policy a s  a result 
thereof. Additionally, it must be noted tha t  although these decisions affected 
the number of bad-conduct discharges suspended, i t  has not materially affected 
the operation of t ~ e  retraining group or the number of airmen eventually 
restored to duty in the Air Force. 

QUESTION 3 

Committee comment: "What e.Vorb, i f  any, was made by the Air Force, in 
connectio?~ with the c7~ange i n  polby .in 1959 concerning undesirable discharges 
under AFX? $9-I?, $0 review the disckarges t5at had, been given under that regu- 
lation prmr to 1959B" 

Reply: The Air Force has used the 1930 standards in  all discharge reviews 
since April 1959. The Air Force Discharge Review Board determined that  it 
would grant rehearings upon application without the submission of new or  
material evidence in  cases where the discharge was effective prior to  imple- 
mentation of these standards. This practice was announced to veterans' service 
organizations, congressional liaison personnel, and interested Air Force staff 
officers. 

QrnfiTION 4 

Committee comment: "TVitk ~eapeet  to the Navy answer to question ( 4 ) ,  i t  
will be noted that the Navy  point8 out vaf'i.oz~s differe.nces in procedure as be- 
tween it  and the other services, parfi .eul~r2.~ with respect to the availability of 
a Boer-d hearing and t71.e ZeveL at ioL.ich wrtain determinations to discharge are 
made. I t  wozcld be desirubb to ham.? each service corn?nent on these differences 
and on which procedure is p-eferabZe or whether the procedure used by each 
service i s  the best adapted to i t s  pai-ticuEar problems. For eoample, would it be 
desirable for the otSer services t o  fdfozo- the Navg practice of requiring head- 
quarters approval for the I:sszeance of UH mdesirable discharge?" 

Reply : 
( a )  Comment on Navy practice d requiring headquarters approval of un- 

desirable discharges: I n  the Air Farce, undesirable discharges must be approved 
by the officer exercising general coart-martial jurisdiction, except for special 
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categories, such a s  airmen who have extensive service that  might qualify them 
for  voluntary retirement and persons convicted by foreign courts i n  which case 
the discharge is reviewed a t  Headauarters USAF. The officer exercising general 
court-martial jurisdiction is a senior officer of mature judgment and-wide ex- 
perience, and he has available to him a full staff capable of adequately reviewing 
the case and providing him with legal, medical, or such other assistance a s  may 
be appropriate. This system adequately meets Air Force needs. The Air Force 
is not in  a position to comment on Navy practice since the needs of that  service 
may more adequately be met by a different system. It is assumed that  the 
Navy's procedure was developed to meet its own peculiar organizational and 
command structure. 

( b )  Comment on differences noted by Navy : 
Navy comment: "Army personnel being considered for  a discharge by reason 

of unsuitability a r e  afforded a n  opportunity to request or waive a field board 
hearing. Navy personnel are  not afforded this privilege." 

Reply: I n  the Air Force, personnel being considered for  discharge by reason 
of unsuitability a re  afforded the opportunity of a hearing before a board of 
officers or a n  evaluation officer. The Air Force feels that  this procedure insures 
that  the rights of both the Government and the individual a r e  protected. 

Navy comment: "In the Army, field activities have authority to  effect dis- 
charges by reason of hardship/dependency. I n  the Navy such discharges a r e  
approved only by headquarters." 

Reply: I n  the Air Force, wing and base commanders have authority to effect 
discharges by reason of hardship or dependency. The Air Force feels that  the 
local commander has greater knowledge of, and is more responsive to, the facts 
giving rise to the request for  discharge. 

Navy comment : "Army personnel being separated a s  undesirable a re  reduced 
to the lowest enlisted grade prior to  separation. Navy personnel a re  not 
reduced." 

Reply: There is no requirement in the Air Force that  a n  individual being 
separated with a n  undesirable discharge be reduced to the  lowest enlisted grade 
prior to separation. Unless the individual being discharged has previously been 
reduced for other reasons, the Air Force perceives no useful purpose i n  reducing 
a n  airman solely for  the purpose of discharge. 

Navy comment: "Army personnel involved in homosexual acts solely as  a 
result of immaturity, curiosity, or intoxication a r e  not processed under homo- 
sexual procedures for possible separation. In  the Navy all  such cases are  s@ 
processed and a decision relative to retention or  discharge is made upon comple- 
tion of processing." 

Reply: Air Force practice is similar to  that  of the Navy. The Air Force 
feels that  every case involving homosexuality should be thoroughly investigated 
and processed in order that  a determination may be made whether reasons of 
immaturity, curiosity, or intoxication warrant consideration for retention of the 
individual concerned. 

Navy comment: "Under Army procedures, special courts-martial a r e  pre- 
cluded from awarding bad conduct discharges." 

Reply : I n  the Air Force, special courts-martial may award bad-conduct dis- 
charges. Since legally trained counsel a re  made available to an accused in virtu- 
ally every trial by special court-martial and since the appellate processes for a 
special court-martial involving a bad conduct discharge a re  identically provided 
for  general courts, the Air Force perceives of no reason not to use the statutorY 
authority provided. 

QUESTION 5 

Committee comment: " I n  applying the criteria for issuance of a general dis- 
charge instead of an honorable discharge, at what level is  the determifiation 
made to gise such a discharge? 

Reply: I n  the Air Force the determination whether a general discharge in- 
stead of a n  honorable discharge shall be issued is ordinarily made by the officer 
exercising special court-martial jurisdiction or higher, except i n  the case of 
airmen being discharged for reasons of expiration of term of service or con- 
venience of the Government. I n  this regard, in  fiscal year 1961 only 355 airmen 
discharged for reasons of expiration of term of service or convenience of the 
Government received general discharges after full consideration of their mili- 
t a ry  records and discharge criteria. I n  these cases the commander issuing the 
discharge was required to  prepare a memorandum of justification which be- 



comes a part  of the airman's personnel records and is thereafter available for 
consideration by the discharge review board in  any subsequent application for 
review. Headquarters, U.S. Air Force is now considering a procedure whereby 
i n  cases involving the issuance of a general discharge for reasons of expiration 
of term of service and convenience of the Government, a requirement will be 
imposed t o  have the recommended discharge reviewed by the special court- 
martial authority before being ordered executed. Such authority will be 
empowered to upgrade the general discharge. 

Committee comment: "As to each service, what are  the disabilities attached 
to a general discharge? And would i t  be possible to accomplish t7~e same objec- 
tives without using the term 'general discharge'?" 

Reply: The effects of honorable or general discharge a re  usually identical 
with resnect to veterans benefits and normally entitle an airman so discharged 
to full zgh ts  and benefits. However, a general discharge has been found t o b e  
a disadvantage to a n  airman seeking civilian employment. A general discharge 
received by a female airman precludes her reenlistment. Our objective in 
awarding different types of discharges is  to characterize the service of the 
individual, that  is, to  permit the Air Force to  distinguish between the individual 
who has performed honest, faithful, and meritorious service from the individual 
whose service has been deficient. These objectives could not be met without 
some distinction in the types of discharges awarded to individuals falling within 
the various categories. 

Committee comment: "The Navy indicates that a general discharge is given 
on the basis of minimum profioiency standards. Should 'proficiency' be a or& 
terion for determining whether someone gets anything other than a n  honorable 
discharge?'' 

Reply: As stated in  Air Force answer to question 5 of the subcommittee, 
proficiency may properly be a criterion for  the type of discharge issued if due 
regard is given to the grade held and the capabilities of the individual concerned. 

Commibtee comment: "If a general discharge does accomplish a function, and, 
if, a s  some of the courts seem to indicate, there i s  some stigma attached to it, 
should there be a board meetkg  for  i t  just as  for the undesirable discharge?" 

Reply : As previously indicated, of the 7,160 airmen issued general discharges 
i n  fiscal year 1961, only 355 were issued for  reasons other than cause, that  is, 
expiration of term of service and convenience of the Government. Persons 
issued a general discharge for  cause were afforded opportunity of a hearing 
before a board of officers o r  a n  evaluation officer. I n  the 355 cases, the com- 
manders issuing the discharge were required to prepare a memorandum of justi- 
fication setting forth the specific reasons for such discharge. The proposed Air 
Force plan to  have such discharges reviewed by the special court-martial 
authority before final execution will provide adequate safeguards for  the pro- 
tection of the rights of the individual without the necessity for a board meeting. 

Committee comment: "In connection with the general discharge, i t  would be 
desirable to ask some of the witnesses whether o r  not they feel that a general 
discharge creates a stigma and whether they would be as  willing to have a ge* 
era1 discharge as am honorable discharge. I f  not, why not?" 

Reply: It is  recognized that  the general discharge, in  the eyes of the public, 
may carry with it some stigma. An individual would not ordinarily be a s  will- 
ing to have a general discharge a s  a n  honorable discharge because i t  would r e  
flect that  his service was not a s  meritorious a s  that  of a person who received 
a n  honorable discharge. 

QUESTION 6 

Committee comment: "Concerning question ( 6 ) ,  how manmy separation8 of 
enlisted perswnnel were the result of the emerdse of waivers?" 

Reply: Complete statistics a re  not readily available to respond fully to  this 
question. Fiscal year 1961 statistics reveal that  in show-cause cases involving 
homosexuals, only about 15 percent of the personnel involved requested a board 
hearing. A major command reported tha t  of 1,426 unfitness show-cause cases 
in fiscal year 1961, only 141 persons or about 10 percent, requested a board 
hearing. 

QUESTION 7 

Commitke comment: "How often do the Air Borce or the Army ultimately 
take action Less favorable than that recommended by the full board?" 



Reply : In  the Air Force, for the 5-year period 1956 through 1961, of 1,165 officer 
show-cause cases, ultimate action less favorable than  that  recommended by the 
board was taken i n  only two cases. .One involved indecent liberties with the 
officer's 12-year-old daughter. T h e  other involved lewd and lascivi~ous conduct. 

Committee comment: "To what extent is a procedure auccilabTe to  refer the 
case to  attother board for determinhg i f  the recmnmendaCfons of  the first full 
board are unsatisfactory?" 

Reply: As indicated i n  Air Force answer to question 11 of the subcommittee, 
i f  a board of  inquiry recommends retention o f  the officer i n  a show-cause 
action, the case for discharge i s  closed and there i s  n o  provision t o  return the 
case to  another board. There are provisions t o  return a proceeding to a board of 
inquiry prior to final action by the Secretary when new and significant evidence 
i s  discovered which should be reviewed by the board o f  inquiry before a final 
determination i s  made. In  the last 5-year record o f  officers' showcause actions, 
only t w o  cases have been returned t o  the board of  inquiry for review of newly 
discovered significant evidence. In  both cases, evidence was primarily favorable 
t o  respondents. 

Committee comment: "To what extent do t7te A r w  and the Air Porce follow 
the Navy practice of  giving notice to a n  i.rzdividua1 when action less favorable 
tham that recommended by a field board is being contemplated? How often 
does the Air Porce or the Army take action less faworable than that recom- 
mended b~ a field board? 

Reply: T h e  Navy practice referred t o  pertains to  enlisted personnel. I n  the 
Air Force, under current regulations, the ultimate action taken in airmen cases 
cannot be more severe than that recommended by the board, except cases involv- 
ing security matters. 

Conunittee comment: "The Navy indicates t7~at i n  no of/icer case .is the action 
taken by the Secretary of the Navy more severe than that recommm~ded bby the 
bawd of oficers. I s  this true of the other services?" 

Reply: As previously indicated, the same i s  generally true i n  the Air Force. 
-For the 5-year period 1956 through 1961, o f  the 1,165 officer showcause cases, 
ultimate action more severe than that recommended by  the board mas taken in 
only two cases. 

Commjlttee comment : "How many separations o f  ogicers iwolve  resigna.tions 
and/or waivers of a board action after adverse action, kas been recommended 
or inttiated?" 

Reply: In  the Air Force, for the 5-year period 1956 through 1961, of  the 1,165 
officer show-cause cases finalized, 376 officers tendered resignations in  lieu of 
further show-cause action. 

QrnSTION 8 

Committee comment: ' 'With respect t o  the answer t o  qw&.ion 8, you will 
notice i n  some of t7w an.swers there is reference to provi8in.g coumel 'if reason- 
ably available.' I t  seems very important to determine zoAat standards are 
applied by a commanding oficer in ruling on tAe availability of  counsel for 
respondents i n  adnzinistrative actions or for accused persous in wmmary  or 
special co,wts-martial. Por instance, there are some complaints thud some com- 
manders, as a matter of policu, %ever declare a lawyer to be 'reasonably avail- 
able' for a bourd action or a summary or special coihrt-marfiaT. Perhaps sta- 
tistics are available on t7~e representation of  defendants or respondents by 
legally trained attorneys." 

Reply : Determination of availability of legally trained counsel. 
Administrative boards 

( a )  Standards normally applied by commanders i n  determining whether 
legally trained counsel are available t o  represent respondents before administra- 
tive boards are : 

(1)  Whether a lawyer is physically available. 
( 2 )  Whether physically available lawyers are disqualified by  prio,r partici- 

pation i n  a case or by other conflict of  interest. 
( 3 )  Priorities i n  the workload of  available lawyers. In appropriate cases, 

a continuance may be granted t o  a respondent t o  permit a lawyer requested 
by a respondent t o  be made available t o  him at a later time. 
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Statistics indicate that  lawyers a re  made available in  approximately 55 

percent of the cases before administrative boards. 
(b)  Summary courts-martial: As set forth i n  the Air Force answer to question 

15, the Uniform Code of Military Justice makes no provision for appointment 
of military counsel to represent an accused before a summary court-martial. 

( c )  Special courts-martial: As set forth in  the Air Force answer to question 
14, legally trained counsel a re  almost invariably made available to accused be- 
fore special courts-martial. 

Committee comment: "To what eztent, if amy, are  enlisted lawyers used by 
the services as  counsel to represent respondents i n  board hearings or acoused 
persons i n  criminal proceedings?" 

Reply : There a re  comparatively few enlisted lawyers in the Air Force. If a n  
enlisted lawyer is requested by a respondent or a n  accused, he is  made available 
under the same rules applicable to  officer lawyers. Enlisted lawyers a re  not 
detailed a s  counsel before a board proceeding or special court-martial in  the 
absence of a request for them. Under the Uniform Code of Military Justice, 
only officer lawyers may be designated a s  judge advocates and certified a s  com- 
petent to  perform trial and defense counsel duties before general courts-martial. 
By law, only officer lawyers so designated and certified can be appointed a s  
counsel before a general court-martial, and normally only such persons a r e  
detailed a s  counsel before special courts-martial. 

QUESTION 9 

Committee comment: With respect to t7be answers to question 9: "With re- 
spect to question 9, each service slbouZd be asked to describe tRe number of 
members on its discharge review boavd and the board of correction of military 
records, the Composition of the boards, the tenure of its members, and other 
duties, if any, performed bg the members, t l ~ e  number of hours spent by the 
members in  adjudicating their cases. There 7bave been complaints to the sub- 
committee that the board of correction of military records seldom grants hear- 
ings and that t l ~ e  board members may meet only once a week-and then only 
for  a very short time. T7be t r u t l ~  or fazsity of such allegations sAould be deter- 
mined since the Congress relies on these boards to rectify aky injustice." 

Reply : The Air Force Discharge Review Board, a s  convened in a given case, 
consists of five members. These 5 members a re  randomly and objectively selected 
from a panel of 15 to 17  officers, which includes line of the Air Force officers and 
medically and legally trained officers. The president of the board is usually a 
line general officer, and the other four members a re  usually colonels. Occasion- 
ally, a line colonel will be the board president and occasionally one or two 
lieutenant colonels, majors, or captains will serve a s  board members. The nor- 
mal and usual tenure of board members is  4 years, occasionally 3 years, and some 
times 5 years. The 15 to 17 members perform full-time duties a s  board mem- 
bers or i n  connection with the proceedings of 6 personnel-type boards contained 
i n  a n  administrative activity known a s  the Secretary of the Air Force Personnel 
Council. These six boards, all  in  the personnel area, in  one respect or another 
require the same type of considerations. Consequently, the board membership 
is not only composed of senior Air Force officers of extensive and diversified 
background and experience, but such members a r e  also, after a few months of 
assi-anment to the personnel council, skilled and knowledgeable in  the details of 
the actions of the various boards with which they a r e  concerned. They spend 
a n  estimated 50 percent of their time adjudicating discharge review cases. The 
legally and medically qualified members a re  assigned to the boards according 
to indicated needs when legal and medical factors a r e  openly evident or expected. 

The Air Force Board for Correction of Military Records is composed of 12 
members who a re  civilian officers or employees of the Department of the Air 
Force. All members have full-time duties other than a s  board members. HOW- 
ever, each members devotes approximately 16 hours per week to correction 
board duties. Five individuals have been members of the board more than one 
decade, two members have served since March 1956, two members since October 
1959, one member since July 1960, one member since April 1961, and one member 
since August 1961. The board normally has formal board meetings every alter- 
nate Wednesday. It meets twice each week for executive board action. Favor- 
able action is  taken in approximately 33 percent of all  cases reviewed. About 
30 percent of a l l  .cases a r e  granted on the record without a hearing. To accord 
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a full hearing i n  cases where hearing is requested would impose a n  insurmount- 
able burden on the board and staff, with the net results that  many cases would 
be  denied despite the best efforts of applicant and counsel, if any, because of 
lack of adequate development of the  case by the board's staff. 

Committee comment: "In what percentage of applications filed with the 
boards of correction. for  mizitary records during the past decade were hearings 
granted ?" 

Reply : I n  the past decade, the board f o r  correction of military records granted 
a hearing in 5.4 percent of the cases filed. 

QUESTIONS 9 AND 1 0  

,Committee comment: "In light of the very few cases of relief granted by a 
correction board after d e n b l  by a discharge review board, isn't the second re- 
view ahnost a complete waste of time? Should such review be required for 
exhaustion of administrative remedies before going into court?" 

Reply: The second review is not considered to be a waste of time, since review 
by a board of civilians negates any complaint tha t  the decision was solely mili- 
tary and that  prior actions a re  routinely sustained. 

Such a review should be required for  exhaustion of administrative remedies 
before going into court under the reasoning stated above. 

Committee comment: "What is the feasibiiity of consotidating in, each service 
the board for discharge review and the correction board? I f  some sort of 
consolidatwn were decided upon, how sAould i t  be bundled?" 

Reply: It is not feasible to consolidate the Air Force Discharge Review Board 
and the  Correction Board. The discharge review board is specialized in review- 
ing administrative discharges. The correction board handles a large variety 
of cases of great complexity i n  addition to i ts  function of reviewing adminis- 
trative discharges. The operations of the two boards a r e  sufficiently complex 
and confusing without combining them. The discharge review board specializes 
in  developing a n  intimate understanding of the variety and import of various 
infractions in  their individual service environment, and does afford, we think, 
very equitable disposition in  the matter of reviews of administrative discharges. 
It might lose this effectiveness through combination with the very complex 
correction board operation. There is  a, great volume of regulations and other 
advisory documentation i n  the administrative discharge area. 

Committee comment: "To insure uniformity, would i t  be feasible to unify the 
correction boards of the three services? And the discharge review boards? 

Reply: Such a unification might be feasible but it would not be practicable. 
The Secretary of each military department has a statutory responsibility to 
run  his Department. Consolidation of discharge review boards would remove 
the authority and responsibility of individual service Secretaries. 

Committee comment: "Isn't i t  true that the Air Force differs with the other 
two services concerning the authority of the correction board? The Air Force 
seems to consider that the correction board has power to wipe out t l ~ e  conviction 
itself, while the Army and Navy seem to feel that  only some of the facts of a 
court-martial conviction can be altered but not the conviction itself. Bhould 
these diverse interpretations eloist? If  not, which should be adopted?" 

Beply: Under the present operating criteria, there appears t o  be no sub- 
stantial conflict. Present practice of the Air Force Board for  Correction of 
Military Records is to "set aside" the findings and sentence. The use of the 
word "void" or "voided" is no longer current. 

Committee comment: "What legal &vice is made available for the Discharge 
Review Board and the Board of Correction for  Military Records in  matters in- 
volving legal problems? Do lawyers serve on either Board i n  any of the 
servicss?" 

Reply : 
( a )  Discharge Review Board : Legal advice is available from the Judge Advo- 

cate General and the General Counsel of the Air Force. I n  cases in which legal 
problems are apparent or expected, a n  officer-lawyer is assigned to the Board. 

(b)  Board for Correction of Military Records: Legal advice is available 
from the Judge Advocate General and General Counsel of the Air Force. Two 
civilian lawyers are  members of the Board. 
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QUESTION 11 

Committee comment: "The Nasy answer seems to indicate that an applicant 
can obtaC a hearilzg, confrontation, and cross-esamination before the Board 
for Correction of Navy Records i f  circumstances are such as to require these 
procedures. I s  there a szcbpm power of this Board and what are the circum 
stances whicR require these procedures? WAat is  tAe situation i n  the other 
services P" 

Reply: I n  the Air Force, confrontation and cross-examination before the  
Board for Correction o f  Military Records is  not permitted. However, for g o d  
'cause shown a respondent may be granted a hearing at  which he has the right 
to  appear with counsel and t o  present witness on his own behalf. 

Committee comment: "TAe Navy indicates that i t  uses procedures which 
permit can$rontation, of adverse witnesses and an opportunity to cross-examine 
them. I s  there any similar right of confrontation provided for under Air Porce 
and Army procedures in the same type of case?" 

Reply: Wi th  reference to Air Force answer to question 11, of the subcom- 
mittee, a respondent appearing before a board of inquiry is  provided with a 
specific statement of  reasons for which his separation is  under consideration. 
He likewise is  provided with a summary of  evidence to include statements of  
witnesses. On occasion, military witnesses are called before the board to testify 
on behalf of  the Air Force. The respondent has the right to  cross-examine. 
Since the board does not have subpena power, i t  cannot compel civilian witnesses 
to appear. 

Committee comment: " I n  connection with show-cause procedures for elimi- 
nating oncers, note t7be difference between the Navy on t7~e one hand and the 
Armg and Air Porce on tke other. IVm~ld i t  be desirable to reconcile these 
differences?" 

Reply: Reconsiliation would appear to be desirable and legislation is  now 
under consideration (Bolte committee recommendations) providing for a common 
procedure for all three services similar to that now used by the Army and the 
Air Force. 

Committee comment: "Would i t  be desirable to provide some type of subpena 
power i n  disclzarge cases or show-cause cases and towhat extent can depositions 
be taken for use in such p ~ ~ c e d f ~ r e ~ ? "  

Reply : Yes, subpena power would be desirable. Depositions can now be taken 
and used i n  board proceedings, but attendance and answers o f  civilian witnesses 
cannot be compelled. 

QUESTIOK 12  

Committee comment : "What is  the meaning of an adnvilzristrative discharge i n  
the 'best interest of the service m d  of t7be individual'? WAat is  meant b ~ /  the 
'best Merest of the individual'?" 

Reply: An example of  an administrative discharge being i n  the best interest 
of  the individual is that o f  a person convicted of  a felony by a civil court. F m m  
the standpoint of  the military, his continued retention i n  the  service i s  not 
warranted. The approprate means o f  separating him from the service are ad- 
ministratively or by trial by court-martial. Since he has already been convicted 
by a civilian court, trial by court-martial with its attendant possible imprison- 
ment would not be i n  his best interests. Therefore, it is  more appropriate t o  
separate h im administratively. 

Committee comment : " I f  the individual requests trial by court-martial, should 
the services determine that it  was not in his 'best interests' to be tried by court- 
nmvtial and that he should be administratively discharged?" 

Reply: Yes. Whether an individual should be administratively separated 
fro= the service has no necessary correlation with the question of whether he 
should be tried by court-martial. The  two determinations are separate and 
distinct, and whether a person demands trial by court-martial has no relevance 
i n  making a determination that he be administratively separated. 

Committee comment: " I n  connection with lzdmilvistrative discharges for 
pvosecution zmdw Btate law, is primary attention given to the wording of the 
information or indictment i n  the Btate court as a basis for determirving what 
the punishment would be under the Uniform Code of Nilitary Justice?" 



Reply: Yes. When there is  a conviction b'y civil courts, the information or 
indictment must be examined as related to the guilty findings of  the court for a 
proper determination of the offense ( s )  as defined i n  the Uniform Code of Mili- 
tary Justice. 

Committee comment: "With respect to tke Air Force, ~~i7LiCh refers i?z its 
answer to question (12)  to the undesirable discharge for faplure to pay just 
debts, the subco?mittee sl~ould note the problem ~ ~ L Z C ~ L  has been mentioned 
extensively i n  the correspondence, of debt collectiom by the armed services 
through the threat of court-martial, by administrative discharge. Although the 
armed services huce reguhtions whzch prohibit them from acting as a debt 
collection, it  7~as been charged t7~at on occasion this does occur. 

"Wozbld i t  be desirable to eliminate nonpayment of debts-even if 'dishonor- 
ab1~'-as a basis for disc-7zarge or for prosactltion? I s  the argument valid that 
to eliminate this sanction would dry up the credit of servicenzen since there are 
no Federal garnis7~ment laws?" 

Reply: No. Prosecution by court-martial for this offense is rare i n  the Air 
Force. Cases prosecuted criminally i n  the Air Force are those i n  which the 
failure to pay i s  aggravated, accompanied by deceit, fraud, dishonesty, evasion, 
and false representations. Administrative elimination where dishonorable 
failure to pay just debts or an established patkern of financial irresponsibility 
occurs, even though no aggravating factors are present, is necessary since service 
retention of such personnel mould provide a haven and refuge for "deadbeats," 
and would affect commanders' responsibilities for maintaining discipline. I t  is 
doubtful that elimination o f  sanctions would "dry up" servicemen's credit. 
However, i t  would probably have a deleterious effect upon the credit of service- 
men. 

Committee comment: "Wi th  respect to the Navy's answer to question (12)  : 
Note that the Navy indicates that whel'e a court-martial is denied despite the 
request for a trial by court-naartial, Ihe discharge directed is almost invariably 
under honorable conditions. 

"Do the other services follow the same procedure?" 
Reply: No. Whether an indiviiiual demands a trial by court-martial is  con- 

sidered irrelevant to the question of  whether he should be administratively dis- 
charged and, i f  so, the type of  discharge which should be awarded. 

QUESTIONS 11 TO 13 

Committee comment: " In  situations wl~ere  the board hearing is granted with 
respect to an administrative discharge and the board makes a recommende- 
tion favorable to the serviceman, under what circumstances can the commadner 
refer tAe matter again-to t7~e same board or to another board for a second 
determination?" 

Reply: Wi th  respect to  officers, a case cannot be referred back to the same 
board or to another board. I n  the case of airmen, a case may be referred to 
another board only i f  such determination is  supported by a demonstrable i.ncon- 
sistency between the evidence i n  the case and the board findings, or the findings 
and the recommendations. A mere disagreement with the board's i,nterpreta- 
tion of the evidence, or its recommendations, will not operate to authorize the 
return o f  the case to the same board or another board. 

QUESTION 18 

Committee comment: "With respect to  the Air Force answer to question 18 
and i ts  fear about a si~ortage of law officers ir, wartime, the Army answer 
seems to furnish a complete solution. Could no't the Air Force train qualified 
reservists to be recalled to duty as law officers during time of emergency?" 

Reply: There is no question but that judge advocate Reserve officers will 
be called upon in the event of  war or national emergency. However, effective 
service as a law officer requires experience. Protracted periods of time be- 
tween active duty tours would impair law officer efficiency. This is especiallY 
true i n  light of  the numerous changes continually effected as a result of deci- 
sional law. W e  therefore do not think that this is  the solution to the problem 
with which the Air Force will be faced i n  wartime. Additionally, we again 
note that the high degree of performance by Air Force law officers has eliminated 
any Air Force requirement for such a program. 
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Committee comment: "Also, to wlcat emtent can retired judge advocates be 
called to duty as law officers (wi th  their consent) as a solution for manpower 
pro blenzs ?" 

Reply: Ordinarily, when a judge advocate retires, he will not consent to be 
recalled to active duty. Additionally, i t  is not the policy of the Air Force to 
recall such officers. 

Committee comment: "Isn't the number of  judge advocates on duty in the 
Air Force about the same as i n  the Army and considerably greater proportion- 
ately tlban i n  the Nauy, and, i n  that euent, why  shozlld the Air Fwce elcpect 
so muck more diflicn lty i n  applying the Amzg's field judiciary?" 

Reply: The original answer to question 18 gives our analysis of the situa- 
tion in accordance with Air Force requirements. We have concluded that a 
limited or restricted judiciary would not improve the quality of justice i,n the 
Air Force but would impair court-martial procedures in time of war or emer- 
gency. We feel there is no need for a limited or reskricted judiciary in the 
Air Force. 

Committee comment: "With reference to  the Ar?nw7s specialized law oficer 
plan, wouEd there be possibilities i n  peacetime only of using civilians as law 
ofiicers-and i n  time of war have as  law officers Reserve oflecers and retired 
persowel recailed So dutg?" 

Reply: As indicated in our answer to original question 20, aside from the 
fact that the proposal, as pertains to civilians, is precluded by law, s w h  a 
plan is impracticable. I n  time of mar, recall of Reserves will, only to a l i i -  
ited extent, implement our program with respect to their utilization a s  law 
officers. 

This, a s  we have pointed out, is due to the diminishing expertise of judge 
advocates who do not serve consistently, as well a s  to the changes effected in 
decisional law. Under wartime conditions, the authorized or consensual recall 
of retired judge advocates could, to a limited extent, provide required skills 
in all legal areas, including the law officer requirement. However, we do not 
feel that this will obviate the dif3icdties that would be created by adoption 
of the law officer program by the Air Force. I t  is additionally noted that 
such a program mould preclude career judge advocate officers from obtaining 
the judicial training and experience which service as law officers entails, and 
which we feel is highly desirable in the career development of judge advocates 
and does in fact constitute a recognition of legal and judicial abilities individu- 
ally indicated. 

QlSESTlON 2 1  

Committee comment: "IH those cases which involve instructions given to the 
court members by tlbe convming authority and staff judge advocates, i s  i t  really 
necessary lo Wave such instructions? CouZd not t7~e same purpose be accom- 
plished by some other nwans?" 

Reply: Training or instructions in the nature of general orientation on the 
operation of court-martial procedures and the responsibilities of court members 
is beneficial and the U.S. Court of Military Appeals has so stated. Of course, a s  
the court points out, instrnctions should not suggest directly or indirectly that 
the findings or sentence in a particular case may be based on matters outside the 
record of proceedings before the court-martial. The issue of command influence, 
when raised, is not usually directed to the method, but to instructions given to a 
court already in existence when a particular case has already been referred. 
As indicated, in our answer to original question 21, in which the question of 
command influence was raised, cases within the Air Force have been rare, and 
both staff judge advocates and convening authorities are fully aware that in- 
structions, when given, must be properly circumscribed. 

QUESTION 22 

Committee comment: "Wlay d.o.es the. Air Force have a policy of requiring 
prima facie proof even when the defense counsel requests no evidence be 
received! 

"Can't the objections made by She Air Force be solued by the Army method o f  
a full hearing betore the law officer concerning the reason that the defendant 
is  entering his plea?" 



Reply: The Air Force policy requiring a prima facie case serves to preclude 
a subsequent contention by an accused in habeas corpus proceedings or otherwise 
that defense counsel was subject to command influence, that the defense counsel 
was incompetent, or that for other reasons his plea was improvident or his 
representation was inadequate. A hearing before the law officer concerning the 
reasons that an  accused is entering such a @ty plea does not eliminate the 
possibility of a subsequent contention by the accused on any of the enumerated 
grounds. Under the present policy of the Air Force, i t  is the duty of the law 
officer to ascertain that the accused understands the meaning and effect of his 
guilty plea and to offer a full explanation thereof as he determines necessary. 

QUSETION 23 

Committee comment: "What is the eaplanation for the seer~~irrg difference in  
the percentage of guilty pleas in Air Force special court-marbid oases invozvino 
bad conduct discharges and those lzot i?wolvhg bad  con&uct discharges?" 

Reply: The following are the percentage of guilty pleas in Air Force special 
courts-martial. 

discharges 

In a number of cases in which a bad-conduct discharge is adjudged, the allied 
papers reveal that the offense(s) charged are but one of several committed by 
the accused. By singling out one or more offenses which are established by 
compelling evidence of guilt, protracted litigation is avoided. I n  these instances, 
accused plead guilty not only because they have no defense, but to obviate ad- 
ducing matters in aggravation. Further, in a limited number of cases, an 
accused deliberately seeks a bad-conduct discharge by pleading guilty, offering 
nothing in mitigation, and stating in posttrial interviews that he does not desire 
rehabilitation but wants a bad-conduct discharge. 

Committee comment: "What seems to be the enpZanatwn of tt8e differ- 
in  percentages of guilty pleas in  bad-colzcluct discharge spec8al court-martial 
cases as between the Air Porce, which generally provides legally trained coulzsel 
for the defendants, and the Navy, which general@ does not?" 

Reply: A possible explanation is that the Navy is using the negotiated plea 
program. 

QUESTION 24  

Committee comment: "Would the Air Force percentage be ro~bghl~ the same 
as the Navy and Amvy, instead of somewhat lower, if based on the same method 
of computation as the Army?" 

Reply: Statistics are not readily available to determine with certainty that 
the percentages would be comparable. However, the Navy has informallY 
advised that i t  used the same method of computation a s  the Army. Since this 
method involves counting a s  a conviction a multiple-offense case in which there 
has been a conviction of any offense, i t  is logical to believe that using the same 
criteria the Air Force statistics would be comparable to those of the Army and 
Navy. 

(Nom.-Air Force statistics were based on the number of offenses of which 
accused were convicted compared to the number of offenses tried. Army and 
Navy statistics were based on the number of cases in which there was a convic- 
tion of any offense, compared to the number of cases tried.) 

Committee comment: "lach service might comment on whether the statistics 
from the three services indicate that sentences are relatively ecmtform L the 
Army, Navy, and the Air Force." 
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Reply: A summary of statistics relative to  uniformity of sentences compiled 
from original answers to question No. 25 is a s  follows : 

Average confinement a t  hard labor 
[Figures represent months] 

1 Genera, courts-martial 1 Special courts-martial 

1 Based on 6 cases only. 
NOTE.-Other accessories are uniform. Conlinement at hard labor is the accessory most subject to 

variance. 

- ~ - - 

Desertion .--- l-.-.------------------------ 
A.w.o.1 -..----..-.-.---------------------- 
L a c e  
Assault .-.-------------------------------- 
F a  to b e  

Generally speaking, it appears from the statistics that  sentences a re  relatively 
uniform i n  the three services. I t  is noted that  some variations appear in sum- 
mary and special courts-martial. However, a possible explanation for such 
variances may be in  the validity of the samplings used and  differing service poli- 
cies with respect to  the types of cases tried by each kind of court. 

QUESTION 27 

Committee comment: " I s  about d years the  actual average for a tOZ6T of duty 
for the board of review members or i s  this just tibe authorized tour o f  duty? 

Reply: Three years is the average tour. The authorized tour is 4 years. 
Board members, fo r  the purposes of career development or to prepare them for  
a particular assignment, generally serve i n  some other assignment within the 
department in  the first or last year of their tour. 

Committee comment: "The Army indicates that the  chairman of a board of 
review rates the  other two members. T l ~ i s  system i s  somewhat similar to a 
former Navy practice, apparently disapproved by the Court of Military Appeals, 
of having a court-martial president rate the  performance by tAe junior mem- 
bers. Doesn't such a system tend to impose control of the  junior members by 
the  chairman o f  the board?" 

Reply: I n  the Air Force, the chairman also rates the other two board mem- 
bers. Board members a re  senior judge .advocates chosen because of their 
extensive judge advocate competence and judicial acumen to ac t  a s  appellate 
judges, rather than in the role of jurymen a s  in  the case of court members. 
They a re  under the overall supervision of the Director of RliIitary Justice and 
The Judge Advocate General with whom they can communicate directly. They 
a re  not i n  any manner constrained by their relationship to the chairman. Dis- 
senting opinions of board members attest to their complete independence. 

-- 

9-12 
6 9  
6-9 
9-12 
6-9 

Committee comment: " I n  the  interest of uniformity,  would i t  be desirable or 
feasible to 7~ave a joint board of review composed of members of all three armed 
services-but k amy special case including a member of the  service from which 
the  case comes? Or would i t  be feasible to  have om all-civilian board of review 
as some have recommended?" 

Reply: Although such a system might be theoretically feasible, it mould not 
be practicable. The diversity of service problems and the respective areas 
unique to each of the services render lawyers of each service best qualified to 
review cases pertaining to his service. 

Committee comment: "To  what  emtent, if any, are retired oflicers being used- 
wi th  their consent-as members of boards of review?" 

Reply : In the Air Force, none. 

- 
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QUESTION 28 

Committee comment: "Do there seem to be significwt differences as between 
the Army and t7~e Air Force and between the Nasy and the Air Force in sentence 
reductions in cases tried by general courts-martial? What is the explanation 
for these differences? 

"What interservice differences, if any, seem to exist in boards of review action 
as shown by the statistics furnished here? Why do these differences exist?" 

Reply: The following reflects percentage of sentence reduction by boards of 
review as  contained in answers to question No. 28. 

I I I General court-martial Bad-conduct dlscbarge- I Special court-martial 

1 Estimated. 

Army ------ ---- - - ---- -- ---- - - - - --- - -- -- - - - -- -- - 
Navy. ---------- ------- ---- - ------ - ---- - - ------ 
Air Force ....----.----..----------------------- 

The statistical variance between sentence reductions in general courts-martial 
cases by boards of review appears substantial. In  explanation of the statistical 
variance the following factors should be noted. The Air Force figures do not 
include sentence reductions ordered by the retraining center a t  Amarillo. As 
set forth in the Air Force answer to question No. 30, and the answer to the 
final paragraph pertaining to question No. 1 in the aide memoire, the use by the 
Air Force of the retraining wrogram a t  Amarillo results in a considerable num- 
ber of individuals being s&t to-the retraining center for evaluation of clemency 
considerations. Boards of review and convening authorities, in their independent 

1960 

28.2 
31.0 
4.6 

consideration of a case, frequently determine that transfer of an  accused to the 
Amarillo retraining facility constitutes the best method of determining his res- 
toration potential. Therefore, this action is taken rather than that of proba- 
tionary suspension or other reduction in sentence. 

Committee comment: "What is the meaning of the sharp increase in sentence 
reductions of general courts-yartial in the Air Force as between calendar year 
1960 and 1961?" 

Reply: The greater percentage of reductions as reflected in these statistics 
is attributable to the increased use by Air Force boards of review of their au- 
thority to reassess sentences, rather than their ordering rehearings on sentences 
by the original court. In  reality, there is not a sharp numerical increase in 
sentence reduction as the jump from 4.6 to 11.6 percent represents 28 more cases 
in which the boards of review reduced sentences in 1961 over 1960. 

QUESTION 29 

1961 

21.1 
23.0 
11.6 

Committee comment: "The statistics seem to show sharp dkwrepancies be- 
tween the Army and Navy on the one hand, and the Air Force, on the other, with 
respect to reduction of sentence by the convening authority. I s  this primarily 
a reflection of the Army and Navy's negotiated guilty plea procedures? Or what 
does i t  reflect? 

"What differelzces, if ang, seem to eaist in convening authority action as be- 
tween the services and what is the expzanation for these differences?" 

Reply: In  1960 and 1961 convening authorities or ol%cers exercising general 
court-martial jurisdiction disapproved findings or reduced sentences in the 
following percentages of cases : 

I General c o u r t s - t  Bad-conduct discbmges- I specials 

1960 

----.----.---. 
13.0 
3.8 

1901 

..------------ 
'12.0 
14.4 



I t  would appear that the variance between Air Force percentages a s  against 
those of the Army and Navy can be attributed primarily to the negotiated plea 
procedures whereby appropriate authorities reduce sentences in consonance with 
pretrial agreements. It does not appear that the variance indicates any dis- 
crepancy in the administration of justice among the services without further 
statistical breakdown by the Army and Navy as to percentage of actions in this 
area compelled as a result of pretrial agreements on negotiated pleas. 

Committee comment: "The supplementary information furnished by the Air 
Force shows significant drops from 1960 to 1961 in the percentages of findings 
disapproved and sentences reduced in special courts-martial. What is the em 
pZanation for this trend and for the trend ilz the opposite direction, with respect 
to summary courts-martial?" 

Reply: The Air Force statistics reflecting the percentage of cases in which 
findings were disapproved or sentence reduced in summary and all special courts- 
martial are summarized a s  follows : 

Since the statistics in question involve a comparison of only 2 years, i t  is not 
believed that the figures can be considered a s  indicative of any true trend. I t  is 
noted that statistics for the other services contain considerable variation from 
year to year, and that trends can be ascertained only over a period of several 
years. 

QUESTION 31 

Committee comment: "The Army answer mentions one safeguard concerning 
pretrial conjlnemelzts that has been recognized as lawful by the Court of Military 
Appeals. This safeguard is the requirement that the staff judge advocate ap- 
prove the pretrial confinement. Do t l ~ e  other services have similar procedures? 
Could this perhaps be tied in with the full judicial program? Or would there 
be other possibilities fm-malixing this type of procedure?" 

Reply : As set forth in the Air Force answer to question 31, a daily report of 
prisoner status is furnished to the base staff judge advocate. Generally, all Air 
Force commands require that charges be preferred against conhed personnel 
within 24 hours following confinement or the member must be released. Charges, 
letters of transmittal, and supportive evidence are submitted to staff judge advo- 
cates for screening before being processed. In effect, pretrial confinement, where 
warranted, is monitored and approved by Air Force staff judge advocates. 

QUESTION 33 

Committee comment: ''There seems to be some difference between the practice 
of the Army and the Navy in, the requirements of approval for trial by general 
or special court-martial of conduct that was previously tried in a State court. 
Would the Navy practice be a desirable requirement for the other services?" 

Reply : NO. I t  is the general policy of the Air Force that trial by court-martial 
will not be instituted following a conviction by a civil court unless offenses other 
than those for which civilian punishment was imposed have been committed 
(usually of a military nature), or unless the sentence imposed by the civilian 
court was grossly inadequate. In view of these narrow discretionary limits, 
secretarial approval of trial by court-martial is not considered necessary. 

DEPARTMENT OF THE AIR FORCE SUMMARY OF FACTS AND 
LEGAL ISSUES 

1. Clackurn v. United States (Ct. C1. 246-56) 

In  its decision of January 20, 1960, the Court of Claims held that the undesir- 
able discharge given to the plaintiff in 1951 under the provisions of AFR 35-66 



was invalid. The court predicated this determination on the grounds that the 
regulations in effect a t  the time of the discharge had no provisions for an admin- 
istrative board hearing prior to discharge, and further that in the court's 
opinion, the plaintiff was uninformed of the nature of the charges against her. 

In order to sustain the motion to dismiss the plaintiff's petition, the Depart- 
ment of Justice had stipulated facts solely for the purpose of the motion, which, 
although so stipulated for this purpose only, the court accepted as established 
facts, even though there was no hearing on the merits. The plaintiff had been 
informed of the nature of the charges when her commander initially prepared 
court-martial charges on the same basis which eventually resulted in the admin- 
istrative discharge. I t  is true, however, that a t  the time of discharge, Air Force 
Regulation 35-66 had no provision to afford the enlisted member a right to a 
hearing. This regulation is no longer in effect and, since 1952, a member of the 
Air Force is afforded a right to an administrative board hearing prior to final 
determination as to whether the nature of the service warrants undesirable 
discharge under AFR 35-66. 

2. Murray v. Untted States (Ct. C1. 237-57) 

In  its decision of June 7, 1961, the Court of Claims held that an individual 
who has honorable service during his period of enlistment under the provisions 
of Air Force regulations is entitled to be granted an honorable discharge. The 
plaintiff in this rase was given a general discharge pursuant to AFR 35-66, 
predicated upon the facts which arose during his prior enlistment. The court 
found that upon termination of his old enlistment, he was reenlisted with 
knowledge of his prior acts; that during the new enlistment he had performed 
honorable service, and, consequently, if the Secretary of the Air Force felt he 
should be discharged, he had to be given an honorable discharge under the pro- 
visions of the regulations. The court consequently found that the general 
discharge was invalid, and awarded the plaintiff pay from the period of his 
general discharge to the date when his enlistment would expire. 

3. Franlc E. Branurnan v. United Xtates (Civil No. 1407-60, U.S.D.C.D.C.) 

Action was brought in the U.S. district court on May 11, 1960, against the 
Secretary of the Air Force. 

The nature of the action was mandamus to compel the Secretary to change 
plaintiff's discharge from undesirable to honorable, based upon medical reasons. 
The airman was convicted in civil court in the State of Oklahoma on May 25, 
1955, for the offense of conjoint robbery and sentenced to 10 years in the 
penitentiary. Following conviction, he was discharged from the Air Force under 
the provisions of AFR 39-22, felony conviction, and was given an undesirable 
discharge. Subsequently, he was pardoned by the State of Oklahoma and 
returned to Maryland where he was committed to a mental institution by the 
Maryland authorities. In his complaint, the airman contends that he was insane 
a t  the time of his enlistment in the Air Force, and the Air Force authorities 
should have discovered this condition prior to enlistment. He applied to the 
Air Force Discharge Review Board for change of type of discharge and to the 
Air Force Board for the Correction of Military Records for similar relief. In 
both instances he was denied relief. The legal issue was whether the action of 
the Secretary in denying plaintiff's application for review was arbitrary and 
capricious. The court sustained the action of the Secretary on November 8,1961, 
and rendered summary judgment in favor of the Government. 

4. Murray H. IngaZZs v. Eugene M.  Zuclcert, Secretary of the Air Force 
(U.S.D.C.D.C. NO. 1547-1) 

Case was filed May 22, 1961. The plaintiff sought a declaratory judgment 
and mandatory injunction ordering the Secretary to reinstate plaintiff to the 
position of major, U.S. Air Force, and for backpay or, in the alternate, for an 
honorable discharge. 

On March 9, 1959, plaintiff was informed by his commander that he was in 
receipt of information to substantiate discharge action under AFR 35-66 (homo- 
sexuality). Plaintiff elected to resign rather than contest administrative action. 
He was discharged under other than honorable conditions on April 24, 1959. He 
appealed to the Air Force Board for the Correction of Military Records. His 



appeal was denied May 5, 1960, without a hearing. He contends that his dis- 
charge from the Air Force with the discharge under other than honorable condi- 
tions was beyond statutory authority and was not authorized by any applicable 
rules and regulations of the Air Force, that his discharge was in violation of the 
fifth amendment, and that i t  was arbitrary and capricious. He further contends 
that he was not afforded legal counsel prior to submitting his resignation 
although his resignation contains a positive statement to the effect that he had 
been afforded the opportunity of counsel, and the facts so indicate. The Govern- 
ment's motion for summary judgment was granted on November 20,1961. Plain- 
t i  has noted an appeal. 

5. Wi11.ium JacICson, Jr. v. Urjited States (Ct. C1. 403-60) 

Suit was initiated in the Court of Claims for pay from the time of discharge 
to date. Plaintiff, an Air Force enlisted man, was convicted November 16, 1956, 
in the State of Oklahoma for rape in the second degree. He was sentenced 
to serve a term of 5 years' codnement in the Oklahoma State Penitentiary. On 
November 24, 195G, he was discharged from the Air Force under the provisions 
of AFR 39-22, felony conviction, and furnished an undesirable discharge certifi- 
cate. On September 20, 1957, the Court of Appeals, State of Oklahoma, reversed 
the decision of the district court of the State on the theory that he had been 
deprived the right of counsel a t  this trial (see Jac7cson v. State, 316 p. 2, 213) 
and remanded the case to the district court. On May 6, 1958, the district court 
dismissed proceedings upon motion of the county attorney because the prose- 
cutrix was not longer available within the jurisdiction of the court. He appealed 

-to the Air Force Board for the Correction of Military Records on February 9, 
1959, requesting a change in the type of his discharge, reinstatement in the Air 
Force, and backpay. A hearing was held September 6, 1959, and on April 28, 
1960, the Board denied his application. The issue was whether the action of the 
Secretary, in refusing the plaintift's application for a change in the type of his 
discharge, reinstatement, and backpay, was arbitrary and capricious. A motion 
for summary judgment was granted in favor of the Government in January 1962. 

6. Jolm W. K?~lerim, Jr. v. U&ed Xtates (Ct. C1.342-61) 

Suit was filed in the Court of Claims on August 24, 1961, for pay and 
allowances accruing smce date of discharge and benefits under the Korean G.I. 
bill of rights. The plaintiff had enlisted in the U.S. Air Force on March 28, 
1949, and was disaarged on August 31, 1949, under the provisions of AR 615- 
369, for unsuitabilli~, and was furnished a general discharge certificate. On 
May 22,1958, he applied to the Air Force Board for the Correction of Military 
Records for a change in the type of his discharge from general to honorable. 
On October 27, 1969, the Assistant Secretary of the Air Force, after consider- 
ing the recommendation of the Board for the Correction of Military Records, 
directed that the plaintWs records be corrected to show that on August 31,1949, 
he had k e n  discharged for the convenience of the Government under the provi- 
sions of AR 615465, dated October 27, 1948, as amended, and furnished an hon- 
orable discharge. The plaintiff now contends that, in view of the corrective 
action by the Secnetary, his initial discharge was void, and that he was not in 
fact discharged mt i l  October 28, 1959. The Government's position is that a 
change in the type ob discharge for the convenience of the Government does 
not affect the validity of the initial discharge. Case is pending. 

7. James T. Kercereau v. Unzted Xtates (Ct. C1. 240-60) 

Suit mas fled on July 6, 1960, by the plaintiff, a former Air Force Reserve 
colonel, for the difference between the active duty pay of a colonel from January 
14, 1956, to J a n u a ~  3, 1960, an8 the pay actually received by him during this 
period as an enlialted man of the Air  Force. On January 14, 1956, the plaintiff 
mas discharged •’mcu aIl appointments held by him as a result of administrative 
proceedings condu&d under the prorbions of BFR 36-2. The basis for this action 
was a decline in ~effeetiveness on the part of the officer, resulting in unaccept- 
able standards and a progressive falling off of duty performance. He there- 
after enlisted in the Regular Air Force in the grade of airman first class on Feb- 
ruary 29, 1956, and remained on active duty in an enlisted grade until his retire- 
ment on January 31, 1M0. He was retired in the grade of colonel under the 



provisions of section 8911 of title 10, United States Code. On April 30, 1956, 
while serving on active duty as an enlisted man, he applied to the Air Force 
Board for the Correction of Military Records to correct his records to show that 
his commission had not been terminated on January 3, 1956, that he was not 
released from active duty as an officer, and that he had remained on active duty 
for all purposes, and that three effectiveness reports be declared void. The Air 
Force Board for the Correction of Military Records recommended that the plain- 

, tiff be given the relief sought. Upon consideration by the Secretary of the 
Board's recommendation, the Secretary approved only so much of the Board's 
recommendation as corrected the plaintiff's records to show that his appointment 
to colonel In the Air Force Reserve was not terminated on January 13, 1956, 
but that the appointment remained in full force and effect, and to show that he 
was released from active duty on January 13, 1956, pursuant to section 39 of the 
Armed Forces Reserve Act of 1952 and AFR 36-12, dated February 12, 1954, 
as  amended. The Secretary considered this action to be appropriate since he did 
not feel, under the circumstances of the case, that the plaintiff was wholly with- 
out fault. On July 19, 1961, the Court of Claims granted the Government's 
motion for summary judgment stating "we believe the Secretary modifying the 
recommendation of the Correction Board acted within his statutory authority 
a s  set out above and such action was neither arbitrary or capricious;." 

8. First Lieutenant Kenneth H .  Moldenbazcer v. ColoneZ Harvey N. Brown, 
et al. (USDC SD GA, Savannah Div., Civil No. 1282) 

The plaintiff, an  Air Force lieutenant, had been selected under AFR 36-2 
to show cause why he should not be discharged from his Reserve commission 
a s  a first lieutenant, U.S. Air Force. He brought action in the U.S. District 
Court, Southern District, Georgia, to enjoin the conveni~ng of the Board of 
Inquiry from considering his case, alleging that, if the Board proceedings 
were conducted in accordance with established procedures, the action would 
result in his being illegally and arbitrarily dismissed from the Air Force with- 
out a proper hearhg before a proper factfinding agency. The court refused 
to stay the proceeding. However, it determined _that the plaintiff should be 
given a hearing on his complaint prior to the prbceedings being forwarded 
to the Secretary of the Air Force. The Board convened and considered plain- 
tiff's case, and recommended that he be retained on active duty, whereupon the 
complaint was dismissed. 

9. George Neff Rowe v. United States (Ct. C1. 256-60) 

Action was filed in the Court of Claims on July 20, 1960. The plaintiff 
alleges that his discharge from the Air Force under the provisions of AFR 39-17 
on July 1, 1954, with an undesirable discharge certificate was void, and that 
he should have been retired for physical disability. Administrative action 
under AFR 39-17 was based upon a history of alcoholism. Prior to his case 
being considered by a board of officers convened under AFR 39-17, a medical 
determination was made that he had no mental or physical disability or defect 
which warranted disposition through medical channels under the provisions 
of AFM 35-4. He applied to the Air Force Discharge Review Board on July 9, 
1954, for review of the type of his discharge. 'The Board recommended that 
no change be made in the type of discharge. He applied for reconsideration 
and this request was denied on January 26, 1956. He subsequently applied 
to the ,Air Force Board for the Correction of Military Records, which Board 
determhed on July 11, 1956, that no corrective action was indicated. Another 
application was filed with the Air Force Board for the Correction of Military 
Records on March 25, 1960. A hearing was held on this application by the 
Board on July 5, 1961, and on December 18, 1961, the application for relief 
was denied by the Assistant Secretary of the Air Force, based upon the rec- 
ommendation of the Correction Board. Proceedings of this case have been 
stayed in the Court of Claims pending consideration of the last application to 
the Board for the Correction of Military Recorda. The issue is whether action 
of the Secretary of the Air Force in refusing the requested relief was arbitrary 
and capricious. 



(The following two letters were received by Senator Keating :) 
DEPARTMENTS OF THE ARMY AND THE i h Z  FORCE, 

NATIONAL GUAFCD BUREAU, 
Washingtm, D.C., April 25, 1962. 

Hon. KENNETH B. KEATINO, 
U.S. Senate. 

D m  SENATOR KEATINO: This will supplement my interim reply of March 7, 
1962, i n  response to your request for information a s  to  the procedures in  progress 
to  eliminate segregation i n  the National Guard. 

At the  present time there a re  only 10 States in  which, because of State law, 
or practices and customs, the National Guard units a r e  not integrated. This 
reflects a considerable advancement in  recent years, both in  the elimination of all  
Negro units and in the  appointment and enlistment of personnel i n  National 
Guard units without regard to race. It is t rue that  i n  some States there may be 
no Negroes i n  National Guard units. B u t  this does not connote discrimination, 
and it is  accounted for  by such things a s  lack of applicants or, i n  some instances, 
little or no Negro population i n  the area from which the unit drams its personnel. 

As I am sure you know, federally recognized National Guard units and person- 
nel have dual State and Federal status. The Federal status stems from the State 
status. When the National Guard is i n  a n  inactive s ta tus -or ,  a s  the language 
of the Constitution provides, when not "called into the actual service of the 
United Statesv-there are  constitutional and statutory provisions which make 
the attainment of the objective of our national administration with respect to  
integration more d B c u l t  than in the Active Armed Forces where Federal author- 
ities have the direct authority to  require integration. The National Guard, not 
in  Federal service, is  composed of State forces serving under the command of a 
State Governor. Section 3079, title 10, United States Code, provides "When 
not on active duty, members of the Army National Guard of the United States 
shall be administered, armed, equipped, and trained in their status a s  members 
of the Army National Guard." Section 8079 contains similar provisions for  the 
Air National Guard. 

As you mentioned in your statement, the National Guard units a re  organized 
and manned according to the structures of the active services. The procurement 
of personnel within these structures is  the responsibility of the States. The State 
laws which authorize the  organization, consolidation, o r  reorganization of Na- 
tional Guard units by State authorities are designed to permit them to reorganize 
their units t o  conform to the ever-changing organization of the Active Army and 
Air Force and the composition of Army and Air Force units, as  envisioned by 
section 104 of title 32, United States Code. Since such laws a r e  to be found in 
States where discrimination or segregation has never existed, i t  is apparent that  
they a re  not aimed a t  creating or  maintaining segregation or discrimination. 

The Federal recognition of a National Guard unit is a function of the Depart- 
ment of the Army or  Department of the  Air Force, respectively. To obtain or 
continue Federal recognition, a l l  organizations and reorganizations of units must 
be approved by these Federal authorities. Support from Federal funds is con- 
tingent upon such Federal recognition. 

The source of your statement that  barely 5 percent of the financial support of 
the National Guard comes from the local or State governments is  not known. 
The total appropriation by the Congress for fiscal year 1961 was, i n  round figure, 
$663,500,000, for  the Army and Air National Guard. Information furnished us 
by the States reveals that  the State legislatures annually provide approximately 
$50 million for  National Guard support. Not reflected is  the uncalculated but 
tremendous additional support the States provide through making available a 
large number of State-owned camps and other areas fo r  field training purposes, 
such a s  Camp Smith at Peekskill. As a single example, estimated conservatively ' 
the value of the land provided by State or local governments on which armories 
have been constructed exceeds a quarter of a billion dollars. 

You mentioned the statutes of certain States. North Carolina is the only State 
in  which the statute reads a s  you have quoted on page 3 of your statement. West 
Virginia is the only State in  which the statute would seem t o  require the  organ- 
ization of separate Negro units; however, tha t  State has  fo r  a number of years 
maintained integrated National Guard units. 



To attempt by denial of Federal funds to enforce integration a t  this time in the 
10 States referred to a t  the beginning of this letter would result in a serious 
weakening of our Nation's combat capability. This is a risk our Nation can ill 
afford a t  this time, and it does not appear to be justified as  long as progress in 
integration can be made through such means a s  we are now using. I have 
within the past 2 months again communicated with the adjutants general of those 
10 States, urging that they give this subject their most serious consideration. 
The responses reflect the full appreciation of the adjutants general of the urgency 
of the problem. There is  a cautious optimism and a definite indication that  the 

, number of segregated States will be reduced in the coming months. Thus I feel 
that integration is  being accomplished on a gradual and relative basis which will 
in the reasonably near future assure that membership in the National Guard will 
be based entirely on ability and willingness to serve. 

The problems incident to integration in the National Guard are not easily sep- 
arted from the problems of the community from which the membership is  drawn. 
Fundamentally, the concept of the National Guard is that membership is volun- 
tary. The strength of the National Guard can be assured only by making 
membership appealing to qualified men of the community. 

When National Guard units have been ordered into active Federal service, 
they are filled out by personnel assigned by the active services. Thus there is 
no question as  to the integration of these units when in Federal status, regardless 
of the State of origin. We hope that their active duty experience mill demon- 
strate to the personnel in the units of all the States that, irrespective of race, 
qualification to perform the duties involved should be the overriding factor in 
the selection of personnel for membership to fill vacancies which will occur after 
the units have returned to their home States. 

I trust the foregoing will be helpful to you. 
Sincerely, 

D. W. MCGOWAN, 
Major ff eneral, 

Chief, NationaZ Guard Bureau. 

ASSISTANT SECRETARY- OF DEFENSE (MANPOWER), 
Washington, D.C., April 9 ,  1962. 

Hon. KENNETH B. KEATING, 
U.S. Xenate. 

DEAR SENATOE KEATING: Thank you for sending me a copy of your statement 
to the Subcommittee on Constitutional Rights of the Senate Committee on the 
Judiciary, in which you raise the issue of equality of treatment and opportunity 
for Negroes in the Armed Forces. 

We share the same objective in this matter, that of providing full equality of 
opportunity in the Armed Forces for all races. Since the issuance of Executive 
Order 9981 the active armed services have made a record of integration that is 
probably unequaled by any other organization. Problem areas do remain, but 
for the most part involve factors which are not directly under the control of the 
Department of Defense, such as the offbase community discriminatory practices 
to which you refer in your statement. 

As part of the continuing action being taken within the Department of Defense 
to assure compliance with the provisions of Executive Order 9981, you will be 
interested to know that we have initiated an overall review of the Army, Navy, 
Air Force, and Marine Corps Reserves to identify any Reserve units from which 
otherwise qualified personnel may have been excluded because of discriminatory 
practices. Where such practices are found to exist, positive measures will be 
taken to correct the composition of units. 

Considerable progress also is  being made with regard to the National Guard, 
but as  you recognize, this situation is not directly under the control of the Federal 
Government. I t  is necessary for the Department to seek progress in this area 
through persuasion and,consultation with State Governors and adjutants general. 

Significant advances have been made in the integration of Guard units. 
Progress in the integration of Negroes into formerly all-white units has been 
made by modification of statutes and practices which precluded integration in 



several States. Since World War  11, Connecticut, Indiana, New Jersey, New 
Pork, California, Hawaii, and Maryland have developed programs effecting 
integration of the National Guard. Recent progress has also been noted in the  
elimination of all-Negro units in  Massachusetts, New Jersey, and Ohio. The 
District of Columbia National Guard also has been effectively integrated. 

It is expected that  more and more of the States will accept Negroes into their 
Guard units. Texas is  a n  example of a State which recently has  accepted 
Negroes on its own initiative. 

I n  addition, a s  National Guard units have been called to Federal duty during 
the recent buildup of the Armed Forces, personnel have been assigned to these 
units, including those from Southern States, without regard to race. As a result, 
Negro personnel have been assigned to Guard organizations which previously 
were al l  white. 

It is our hope t h a t  upon the return of these units to State status, their ex- 
perience will be such that  they will freely accept all  qualified applicants for  
membership, regardless of race. 

Your interest in  assuring equality of treatment and opportunity for  all  mem- 
bers of the Armed Forces is appreciated. 

Sincerely yours, 
CARLISLE P. RUNGE. 
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